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. THE TWENTY-FOURTH ‘YEAR OF. THE: ‘WORLD: COURT , 


» n t 4 


By Maner OQ. ‘Huson’. 
~. The most significant event in the field of irternational judicial. organiza- 
_ tion during the year 1945 was the adoption of tle Statute of the International 

Court of Justice to réplace the Statute of the Permanent Court of Interna- 
tional Justice. . The event marks at once an ead and’a beginning—closing a 
. chapter of history’ which records an astonishinz success, it opens,@ promising 
prospect for the continuance of the international administration, of justice 
along precisely the same lines. Upon the ternination of the Statute of 1920 
` the Permanent Court will technically cease to exist; but its place will be filled 
by a new Court so closely resembling the old or-e that the chain of continuity 
need not be broken and ‘the accumulated experience need not be lost: If 
from a technical point of view it must be saic that the Court of the future 
will be a new Court, from a practical point of view it is more accurate to:say 
that the same Court will go on under a new name and with but slight 
modifications of its basic Statute. . 


A 


Tas Twanty-Fourria YEAR OF THE PERMANENT COURT ` 


The activity of the Permanent Court of Ir ternational Justice extended 
from January 30, 1922, when its doors were firs- opened at The Hague, to the 
summer of- 1940 when those doors were closed by a stern invader. During 
this period the Court may be said to have he d forty-nine sessions,! in the. 
course of which more than sixty international disputes were brought before 
it: ‘Though’a hiatus then ensued the events of 1940 did not bring an end to 
the existence of the Court.. The general ele:tion of Judges scheduled in 
1939 could not be held, but under the provision in Article 13 of the Statute the 
judges remained in office pending the selectior of their successors; and the 
officials of the Court continued to discharge the duties in-offices temporarily. 
located at Geneva.. ` Through five difficult yea~s during which no one could- 
forecast the future, the Court was at hand for such service as might be 
demanded of it,? and as events have tutned out the continued'existence of the 
Court was a factor which possibly, contributec to the SHAPE of plans for 
the future.’ l 

*This is the E E in ane writer’s series of arnuel articles on the World Court, 
the publication of which 'was-bégun in this JOURNAL in 1923 (Vol. 17), at p. 15. 


1 As amended in 1936, Article 23 of the Statute. provided that “the Court shall remain 
permanently in session,” but the amendment effected litt change in the preéxisting practice 
of sessions. 

2 In 1942 the Court was officially formed of negotiscione n to the possible sub- 
mission of a dispute between the United.States and- th- Netherlands to its Chamber for 
Summary Procedure; but the negotiations later. proved ebortive. . 

3 In its first report for 1944 (Document C.27.M.27.194-.X); the Supervisory Commission 
of the League of Nations observed: “It is a source of satis-action to the Commission that the 
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Some changes daomu in ie composition of the Court during the five 
years: Judge Rostworowski (Polish) died in 1940, Judge Nagaoka (Japanese) 
and Judge Urrutia (Colombian) resigned in 1942, and Judge Fromageot 
(French) resigned on June 7, 1945. Yet, at considerable sacrifice in seme 
instances, eleven of the fifteen judges have remained in office and have thus. 
helped to keep aloft the torch of justice in a distracted world. 

At the close of its session held at The Hague from February 19 to 26, 1940, - 
it was contemplated that the Court would meet again in May of that year. 
This proved to be impossible, and the judges were not ccnvoked during the 
five succeeding years. Throughout the military occupation of The Hague 
Judge van Eysinga, assisted by a small staff, acted as custodian of the 
Court’s premises and archives in the Peace Palace, and he successfully re- 
sisted all attempts made to interfere with them. ‘As a result the premises 
are now intact and the archives have been preserved for future use. 

In view of the new situation resulting from the decisions taken, by the 
United Nations Conference at San Francisco on June 26, 1945, the President 
. summoned the judges to The Hague, and eight judges—President Guerrero, 
Vice-President Hurst, Judges van Eysinga, Negulesco, Cheng, Hudson, de 
Visscher, and Erich—attended a session there from October 26 to 31, 1945. 
The agenda of the meeting consisted chiefly of administrative questions and 
no judicial business was transacted. Moved by a desire to facilitate in every 
way possible the inauguration of the new Court, the judges present decided 
upon the administrative measures to be taken to prepare for an eventual 
transfer of archives, library, furniture, and other properties to the new Court: 
They also coneidered the possibility of a collective resignation at a moment 
= which might prove to be opportune. 

Two cases remained on the Court’s docket when the session was held in 
1945. In the case of the Electricity Company of Sofia and Bulgaria, the 
Belgian Government, the applicant, expressed a desire to discontinue the 
proceedings, and no objection having been advanced by the respondent, the 
Bulgarian Government, the President was empowered to order the dis- 
continuance under paragraph 2 of Article 69 of the Rules. In the Gerliczy 
Case between Liechtenstein and Hungary, no step has been taken in the 
proceedings since the filing of Liechtenstein’s application in 1939. 

The 1945 budget of the Court, extending a credit of 471,226 Swiss francs, 
was partly alimented; and a budget of 2,931,081 Swiss francs for 1946 has 
been approved sabieci to later developments! The salaries of the judges 


Court has been maintained intact as an essential factor in the settlement of international 
disputes,.and the Commission looks forward to a renewal of its activities as conditions return 
to normal.” 

4 Archives of the Netherlands Ministry of Foreign Affairs were ome to Germany by , 


the occupying authority. 
5 In its first report for 1944 (Document C.27.No.27.1944.X), the Supervisory Commission 
of the League of Nations observed: ‘As regards the Permanent Court of International Jus- 
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have not been paid for the years since 1940, aad a settlement of the judges’ 
claims for the arrears has been approved by tke Supervisory Commission in 
connection with plans for liquidating the Cours. Even after the liquidation 
is effected, pensions will continue to be due to the judges and the staff of 
the Registry, and provision will doubtless be made for an adequate alimenta- 
tion of the special funds for meeting them in ~he future. 


DRAFTING OF THE NEW STATUTE 


The general lines to be followed in the drafsing of the new Statute were 
forged in the conversations conducted at Dumbarton Oaks by representa- 
tives of the United States of America, the Urited Kingdom, the Union of 
Soviet Socialist Republics, and China ‘from August 21 to October 7, 1944. 
The proposals resulting from those conversations contained the following 
specific suggestions (Chapter VII): 


1. There should be an international court of justice which should 
constitute the principal judicial organ of ~he Organization. 

2. The court should be constituted and should function in accordance 
with a statute which should be annexed tc and be a part of the-Charter 
of the Organization. : 

3. The statute of the court of internat onal justice should be either 
(a) the Statute of the Permanent Court sf International Justice, con- 
tinued. in force with such modifications as nay be desirable or (b) a new 
statute in the preparation of which the Statute of the Permanent Court 
of International Justice should be used ae a basis. 

4. All members of the Organization shonld ipso facto be parties to the 
statute of the mternational court of justice. 

5. Conditions under which states not members of the Organization 
may become parties to the statute of the international court of justice 
should be determined in each case by she General Assembly upon 
recommendation of the Security Council. 


The proposals also envisaged (Chapter VIII, A, 6) a continuance of the 
advisory jurisdiction of the Court, in some degree, in the suggestion that 


Justiciable disputes should normally be referred to the international 
court of justice. The Security Council should be empowered to refer to 
the court, for advice, legal questions connected with other disputes. 


tice, it is not an administrative organ with a staff compa“able with that of the International - 
Labour Office. There has been some criticism of the organic connection between the Court . 
and the League of Nations in the past, and of the main.enance on the financial side of the 
connection hitherto existing between the Court and tue central international authority. 
‘In the past, while the Court obtained its resources frem contributions by Governments 
distributed through the League, it enjoyed autonomy ft respect of expenditure. An im- ' 
portant advantage of the system was that the Court av-zided the administrative burden of 
collecting contributions and was able to avail itself of the services of the League Treasury in 
regard to such general financial matters as the custody -f its balances, management of the 
Judges’ Pension Fund and the co-ordination of matters of common. interest to the Court 
and other international institutions.” ; 
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An informal understanding was reached at Dumbarton Oaks that in advance 
of the projected United Nations Conference a committee of jurists would: be 
eonvoked' to- prepare a draft of the statute of the future court. ` 

Acting on behalf of itself and the three-other Governments which had’ been 
represented at: Dumbarton Daks, the Government of the United States on 
March 24, 1945 issued invitations to the United Nations to-send’ representa- 
` tives to a preliminary meeting of jurists to be held in Washington, to prepare 
a draft of a statute for the international court of justice. Forty-four States 
accepted: this invitation. Under the chairmanship of Green H. Hackworth 
(U.S.A.): and with Jules Basdevant (France) as Reporter, the Committee of 
Jurists met on April 9: and: sompleted its work on April 20. The member- 
ship of the Committee included a judge and a: former judge-of the Permanent 
Court, present as representetives of their Governments—Judge de Visscher 
of Belgium, and Judge Wang Chung-hui' of China; Mr. Jorstad, formerly 
‘Deputy-Registrar of the Pezmanent Court, was present at the Committee’s 
meetings as the Norwegian zepresentative.. The Permanent Court- of Inter- 
national: Justice accepted an invitation to be represented unofficially at the 
meetings of the Committee, and Judge Hudson was designated as its repre- 

sentative. . 
' At its first meeting the Committee of Jurists decided to-take the Statute 
of the Permanent Court of International. Justice as the basis of its work. 
Thereafter the discussions proceeded on a text submitted by the American 
representative. This propcsed a revision of. twenty-five of the sixty-eight 
articles, and the addition of en article on amendment; changes were. suggested _ 
in eleven. articles with. a, view to. substituting, the United Nations for the 
-League of Nations; substactive changes were. suggested in eleven articles; 
and slight modifications were suggested in three articles. For the most part 
the discussions were condtcted in the English language, but the draft 
approved by the Committe of Jurists. and the report thereon were. in. the 
Chinese, English, French, F.ussian. and. Spanish. languages.. 

As explained by its Reporter, the Committee of Jurists “proceeded to a 
revision, article by article, ef the Statute of the Permanent Court of Inter- 
national Justice. This revBion consisted, on the one hand, in the effecting 
of certain adaptations of form rendered.necessary by the.substitution of The 
‘United Nations-for the League of Nations;.on the other hand, in the introduc- 
tion of certain changes judged desirable and now possible.” The Commit- 
` tee’s draft safeguarded the arrangement and numbering of the articles as in 

the Statute of the Permanent Court, and it introduced a useful innovation 
“in numbering the paragraphs of each article; these features, which were 
maintained in the later work at San Francisco; greatly facilitate ready refer- 
ence to action taken under the old Statute, and they assure the utilization: of 
past experience in applying the provisions of the new Statute. l 

On certain questions, it was deemed to be a more prudent course to avoid 
any attempt to prejudge the decisions which might later be taken by the 
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United: Nations Conference, and the following tepics were deferred by the 
Committee of Jurists: (1): the question whether the court of the future should! 
be a new court. or a. continuance of the Court established in 1920; (2) the 
question as to the manner in which candidates should be nominated for the 
elections. of judges; and (3). the question whesher the optional feature of 
the jurisdiction conferred should be retainéd o~ replaced by a provision for 
compulsory jurisdiction. On the second and thad questions, the Committee 
presented alternative drafts. It, also redrafted the text of a new article on 
amendments as offered by the American representative, dnd it called atten- 
tion to the importance of including in the Chacter a provision assuring the 
execution of the Court’s judgments. 

Fifty States were represented at the United Nations Conference on In- 
ternational Organization, held at San Francisc> from April 25 to June 26, 
1945. This Conference entrusted the considerasion of the draft prepared by 
the Washington Committee of Jurists to Committee 1 of Commission IV. . 
On the recommendation of the Steering Commitee, the Plenary Conference 
appointed Manuel C. Gallagher (Peru) to be Chairman of Committee 1, and 
Nasrat Al-Farsy (Iraq) to be its Reporter. ‘The Permanent Court of In- 
ternational Justice accepted ‘an invitation to bə represented unofficially at 
the meetings of Committee 1, and. President. Guerrero and Judge Hudson 
assisted in its deliberations.® . 

In twenty-two meetings, from May 4 to June 14, Committee 1 prepared a 
draft of the articles which later became Articles 92 to 96 of the Charter, as 
-well as a draft of the Statute of the Internatioral Court of Justice. 


6Qn April 11, the Secretary of State of the United Etates directed the United States 
Consul in Geneva to inform the Registrar of the Permanent Court that the host Government 
suggested “that it would be helpful if the Court were to >e represented during the current 
sessions of the Committee of Jurists meeting in Washingtcn and at San Francisco during the 
forthcoming United Nations Conference”; he expressed zhe hope that the representatives 
of the Court would “hold themselves available in San. Francisco for informal consultation,” 
and stated that “arrangements would be made for these representatives to attend all public 
sessions of the Conference.” The message reached the Registrar of the Court on April 18, 
after a representative of the Court had begun to attend -he meetings of the Committee of 
Jurists in Washington; the invitation was promptly accepzed by the President of the Court. 
Similar invitations to San Francisco were extended to tae League of Nations, the Inter- 
national Labor Organization, the United Nations Interim “ommission on Food and Agricul- 
ture, and the United Nations Relief and Rehabilitation administration, 1 Documents of 
the United Nations Conference, p. 3; 5 same, pp. 189, 373. 

At San Francisco a protracted discussion took place onthe question of the participation 
of the representatives of the Court and of the other international bodies. The question of 
admitting the Court’s representatives to meetings of Committee 1 of Commission IV was 
raised at its first meeting on May 4 and at its third meeting on May 8. Not until the latter 
date did the Steering: Committee agree to leave the varicus committees of the Conference 
free to decide the question for themselves, and on May £ Committee 1 took a decision to 
invite the Court’s representatives to attend its meetings, but stipulated that they were to , 
speak “only at the request of the Chairman.” Their first attendance was on May 10, after ` 
the work of the Committee was somewhat advanced. . 
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The Washington .draft, taken as a basis of its work, was submitted by 
Committee 1 to a first- reading, during the course of which opportunity was 
given for the presentation of amendments for later consideration. The 
Committee then proceeded to the adoption of the text of the Statute, article: 
by article; only after the accomplishment of this task was well advanced did 
it arrive at proposals for texts to’ be included in the Charter. From time to 
time, sub-committees were charged with the consideration of particular. 
topics.’ After the texts proposed by Committee 1 had been adopted by 
Commission IV on June 15, they were submitted to some re-shaping at the. 
hands of the Codrdination Committee, with the aid of an Advisory Commit- 
tee of Jurists.® 

The final text of the new Statute was annexed to the Charter of the United 
Nations which was signed on June 26 and brought into force as a result of the 


deposits of ratifications by twenty-nine States on October 24, 1945. 


The Decision to Create a New Court 


Basic to the work of the Committee of Jurists at Washington and the 
Conference at San Francisco was the problem raised in the Dumbarton Oaks 
proposal that 


The statute of the court of international justice should be either (a) 
the Statute of the Perraanent Court of International Justice, continued’ 
in force with such modifications:as may be desirable or (b) a new statute 
in the preparation of which the Statute of the Permanent Court of 
International Justice should be used as a basis. 


Yet the choice between these alternatives was one of the matters deferred 
at Washington, and no decision on it was taken at San Francisco until the 
work on the drafting of the Statute was already well advanced. 

Of course the mere posing of the problem at Dumbarton Oaks created 
doubt as to the continued existence of the Permanent Court of International 
Justice, and the Proposals seemed to suggest in any event a change in the 
name of the future court. They referred in paragraph 1 to ‘‘an international 


. Sub-Committee A reported an the question of old or new Court on May 22; Sub-Com- 
mittees B and C reported on Articles 8-12 of the Statue on May 22 and May 25, respectively; 
Sub-Committee D reported on Article 36 of the Statute on May 31. 13 Documents of the 
Conference, pp. 524, 537, 549, 557. 

8On June 25, 1945, the Steering Committee of the Conference reported: ‘The Statute: 
of the International Court of Justice, which is to form an integral part of the Charter, was 
not formally considered by the Steering Committee since it had been thoroughly discussed - 
by the United Nations Committee of Jurists, which met in Washington before this Confer-: 
ence, by Technical Committee 1 of Commission IV, by Commission IV, and by the Coör- 
dination Committee and the Advisory Committee of Jurists. The Steering Committee 
had before it on June 23 a statement of the drafting changes made in the Statute by the 
Coérdination Committee and tne Advisory Committee of Jurists. These changes were 
designed merely to clarify certain passages in the Statute as adopted by Commission IV and 
to bring the Statute as a whole into complete accord with the Charter.” 1 Documents of the 
Conference, p. 629. 
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court of justice,” and in paragraphs 4 and 5 to *‘the statute of the interna- 
tional court of justice”; on the other hand, they referred in paragraph 3 to 
‘the statute of the court of international justice” However, a mere change 
of name would not have obviated the necessity of a choice between the old 
Statute and a new one. Nor was the choice entirely foreclosed by the 
proposals that in the future the court should be en organ of the Organization, 
and that all members of the Organization should zpso facto be parties to its 
statute. Even the proposal-in paragraph 5 as to the determination of the 
conditions under which States not members of the Organization might be- 
come parties to the Statute, could have been reconciled with a continuance 
of the existing Court, provided it did not involve an exclusion of States 
already parties to the ‘Statute of 1920. 

It is important to underline the fact that in the anorani to a decision on 
this question no dissatisfaction with the Permanent Court was voiced at any 
time, either at Washington or at San Francisz0. Nor was any criticism 
expressed of its record in dealing with the cases Lrought before it. Quite the 
contrary was the case. The report made by Professor Basdevant on behalf 
of the Committee of Jurists referred to ‘‘the respect attaching to the name 
of The Permanent Court of International Justice”; it stated that “the 
Permanent Court of International Justice had *unctioned for twenty years 
to the satisfaction of the litigants,” and that “I violence had suspended its 
activity, at least this institution had not failed in its task.” The President 
of Commission IV, Caracciolo Parra-Pérez (Verezuela), referred.at a public 
_ session on May 19 to the “great weight” of the decisions of the Permanent 
Court, to “the intellectual and moral capacity of its judges,” and to “the l 
respect which it has won in the world.” Even more effusive was the report — 
made by Sub-Committee A of Committee 1 on May 21, which referred to 
“the debt of the United Nations to the experience of the Permanent Court— 
not only in respect of constitution but also in matters of jurisdiction, or- 
ganization and procedure,” and which proposed_that “‘the fullest use should 
be made of the valuable experience and achievements of the Permanent 
Court.” The Reporter of Committee 1, Nasret Al-Farsy, stated that the 
Permanent Court’s exercise of the jurisdiction conferred on it had “produced 
a.general satisfaction throughout the world,” aad that Committee 1 ‘‘pays 
tribute to this remarkable achievement” which aad led to the accumulation 
of a “rich experience.” ® In his report to the Fresident after the signature 
of the Charter, the Chairman of the American delegation stated that “there 
was unanimous agreement that the Permanent Court of International Justice 
had rendered effective service and had made ar excellent record.” 1° 

In line with this appreciation, a strong currert of opinion both at Wash- 
ington and at San Francisco supported the first of the Dumbarton Oaks 

? 13 Documents of the Conference, p. 382. The ee yas aiso published in 31 American 


Bar Association Journal (1945), pp. 420—425. 
10 Department of State Publication No. 2349, p. 139, 
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alternatives, and favored the continuance in force with modifications of the 
Statute drawn up in 1920 and revised in 1936. This course was presented as 
affording the best way of assuring the advantage of continuity with the 
experience of the past, and of safeguarding the gains of a viable and successful 
international institution. It was urged, also, as a means of preserving the 
hundreds of international instruments already in force by which States had 
subjected themselves to the Court’s jurisdiction. 

Practical difficulties in adopting the first alternative presented themselves, 
however. In the first place, the existing Statute included no provision for 
the procedure to be followed in effecting a modification of its text; hence the 
normal procedure for introducing modifications would have required the 
assent of all the States parties. It is true that in times of turmoil in the 
past, multipartite international instruments have on some occasions been 
' modified without the assent of all the parties; “but that procedure hardly ` 
commended itself in connection with the adoption of a basic instrument 
_ relating to the administration of international justice. Yet for various 
reasons.it would have been extremely difficult to organize consultations with 
all of the States parties to the existing Statute. Many of the States parties 
were not represented at San Francisco,” and the States there represented did 
not maintain diplomatic relations with.some of these States. Nor is the fact 
to be ignored that in some of the States parties to the existing Statute Gov- 
ernments were in power which were, to-say the least, not altogether popular, 
and on the. part of some of the delegates at San Francisco there was reluc- 
tance to consult with those Governments. In any event, consultation 
would have involved effort and time, as well as a risk of possible dissent. 
Moreover, consultation was not facilitated by the adoption of the Dum- 
barton Oaks proposal that the Statute should be made an integral part of 
the Charter; for this reason, the period of time which would have been 
required might have delayed the signing of the Charter, and conceivably the 
whole program for launching the Charter and the Organization ee have 
been jeopardized. 

A. further complication resulted from the fact that the Protocol of Signa- 
ture of December 16, 1920, to which the Statute was annexed, was open to 

signature and tatifoation only by Members of the League of Nations or 
` States named in the Annex to the Covenant; nor was it open to accession by 
other States. A number of the States represented at San Francisco had not 
nA notable example was the’ Convention on the Revision of the Berlin and Brussels 
Acts, signed at St. Germain, September 10, 1919, 1 Hudson, International Legislation, p. 
348. Despite the very guarded language of this instrument, however, the procedure followed 
‘ did not escape castigation by some of the Judges when the Convention was invoked before 
the Permanent Court of International Justice in the Oscar Chinn Case in 1934. 3 Hudson, 
World Court Reports, p. 416. For other cases of modification without unanimous consent, see 
Tobin, H. J., Termination of Multi-partite Treaties, New York, 1933, p. 206 and f. 

12 These included Albania, Austria, Bulgaria, Finland, Germany, Hungary, Ireland, Italy, 

Japan, Poland, Portugal, Roumania, Siam, Spain, Sweden, and Switzerland. 
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become parties to the Statute-of the Permanent Court; ® and until a modifi- 
cation of the text applicable should have been brought into force, some of 
them “ could not become parties to that instrument. Such States were in a 
somewhat anomalous situation for participatirg in the modification óf the 
1920 Statute, without a frank avowal that the United Nations were taking 
over the existing Court. 

Committee 1 referred the question of an old or a new Court re & ‘sub- 
committee which on May 21 reported: 


“After considering the reasons advanced for and against the two 
alternatives, the Subcommittee decided by a vote of seven to three to 
recommend that the court should be a new custitution, believing that the 
consequences of the other solution would be more grave, from the oe 
of view of international law and for practizal reasons.’ 


The adoption of this report by Committee 1 put effective seal on the decision 
that the Statute to be annexed to the Charter should be a new Statute, not 
continuing but replacing the Statute of 1920, and that technically the Court 
of the future should be a new Court. The Committee’s consideration of the 
question was summed up by its Reporter in the following language: 


“The basic question which had to be resolved by the First Committee 
was whether. the Permanent Court of International Justice should be 
continued as an organ of the new Organization, or whether a new Court 
should be established. This question was considered in all its aspects, 
both at meetings of the full Committee and. at.a number of meetings of a 
subcommittee. After balancing the advantages to be gained and the 
objections to be overcome in the adoption of either course, the First 
Committee decided to recommend the establishment of a new Court. 
This course commended itself'to the First Committee as more in keeping 
‘with the provisions proposed for inclusion in the Charter, under which 
all members of the Organization will ¢pso facto ‘be parties to the Statute 
and other states not members of the Organization may become parties 
to the Statute only on conditions to be laid down in each case by the 
General Assembly upon the recommendation of the Security Council. 
Some of the members of the First Committee regarded the maintenance 
of these provisions as.essential ‘to the acceptability of the Charter and the 
Statute by all members of the United Nations. 

‘Moreover, the creation of a new Court seems to be the simpler and 
at the same time the more expeditious zourse to be taken. If the 
Permanent Court were continued, modifications in its Statute would be 
required as a result of the discontinuance of the League of Nations, 
‘Only 32 of the 41-states now parties to that Statute are represented at 


18 The States in this category included the United States of America, Costa.Rica, Ecuador, 
Egypt, Guatemala, Honduras, Iraq, Lebanon, Liberia, Mexico, Philippine Commonwealth, 
Saudi Arabia, Syria, the Union of Soviet Socialist Republics, Turkey, and others. 

4 For example, Lebanon, Philippine Commonwealth, Syria, and others. Nor is it clear 
that an ex-Member of the League of Nations ‘could ‘bscome a party to the Protocol of 
December 16, 1920. l 

15 13 Documents of the ‘Conference, p. 383. As fifty-two States became -parties to the 
Statute of the Permanent Court, the figures given in the edited Report are inexact. 
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the United Nations Conference in San Francisco, and the negotiations. 
with the parties not thus represented which would be required for 
effecting modifications in the 1920 Statute would encounter difficulties 
and might be very protracted. Moreover, a large number of states are 
represented at the United Nations Conference which are not parties to 
the 1920 Statute, and as it is not open to all of them for accession, some 
of them could Lave no part in the negotiations entailed by the process of 
‘modification. On the whole, therefore, though the creation of a new 
Court wil involve important problems, this course seems to the First 
Committee to create fewer difficulties than would the continuance of the 

. Permanent Court of International Justice, and it may make possible the 
earlier functioning of the Court of the future.” 


The question then arose, though it was little discussed, as to the name of 
the new Court. It might have been possible to christen the new Court as 
the Permanent Court of International Justice; * if in some quarters that 
name had been commented upon—the word “Permanent” seemed to smack 
of unfulfilled prophecy, and the qualification of “Justice” as “International” 
was thought to be too limitative—the objections to it were not determining. 
- A new Court seemed to require a distinguishing name, and the references in 
the Dumbarton Oaks Proposals were at hand to supply it. Hence it is the 
International Court of Justice which will replace the Permanent Court of 
International Justice. 

These decisions may have as a consequence the sacrifice of some of the 
jurisdiction which had been conferred on the Permanent Court. Otherwise 
they do not involve a serious departure, however. The new Court will step 
into the shoes of the old—it will have the same seat (at The Hague); it will 
have the same number of judges, and the judges will be elected by the same ` 
general process; 1 no substantial change has been made in the jurisdiction 
conferred, and it will be exercised by the same successful procedure. Indeed, 
as the following explanations will indicate, but few changes of substance 
have been made in the Statute of 1920. It was therefore possible for the 
Reporter of Committee 1 to say: 

“The creation of the new Court will not break the chain of continuity: 
with the past. Not only will the Statute of the new Court be based 
upon the Statute.of the old Court, but this fact will be expressly set 
down in the Charter. In general, the new Court will have the same 
organization as the old, and the provisions concerning its jurisdiction 
will follow very closely those in the old Statute. Many of the features 
of the old Statute were elaborated from ideas which had already been 
current during several decades, and its provisions with reference to 
procedure—which it is now proposed to retain—were to a large extent 
borrowed from the Hague Conventions on Pacific Settlement of 1899 
and 1907. In a similar way, the 1945 Statute will garner what has 


% At San Francisco the Cuban delegation submitted a draft of a statute of “a new Per- 
manent Court of International Justice.” 3 Documents of the Conference, p. 516. 

17 A new election of judges would have been held in any event—indeed it was six years 
overdue, 
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come down from the past. To make pcssible the use of precedents 
under the old Statute the same number.ng of the articles has been 
followed in the new Statute. 

“In a sense, therefore, the new Court may be looked upon as the 
successor to the old Court which is replazed. The succession will be 
explicitly contemplated in some of the provisions of the new Statute, 
notably in Article 36, paragraph 4, and A~ticle 37. Hence, continuity 
in the progressive development of the judicial prose will be amply 
safeguarded.” 


Nor is it to be thought that the new Court will be exclusively an organ of 
the United Nations. Both the Charter and tke Statute negative that con- 
ception. The Charter (Article 93) includes a provision by which the way 
may be opened for States not members of the United Nations to become 
parties to the Statute; and the latter specifically envisages (Article 4) possible 
participation by such'States in the elections of judges and (Article 69) in the 
adoption of amendments. Moreover, the Statute expressly provides (Article 
35) that States not members of the United Nations may be permitted to 
have access to the Court; and they may be permitted to accept the Court’s 
compulsory jurisdiction. Like the Court which it replaces, therefore, the 
new Court is conceived to be a wore Court, sarving the whole community 
of States. 


Court Provisions in the Charter 


While the Charter provides in Article 7 fœ the establishment of “an 
International Court of Justice” as one of the p-incipal organs of the United 
Nations, the constitutional basis of the Court thus established is to be found 
in its Articles 92 to 96. 

Article 92 carries out ideas enunciated in the Dumbarton Oaks Proposals. 
It first provides that “The International Court of Justice shall be the princi- 
pal judicial organ of the United Nations.” Materials available do not 
supply content for the characterization ‘‘princ-pal judicial organ,” !8 but it 
would seem to leave open the way for the creat:on by the United Nations of 
other judicial organs. The further provision m the Article that the Court 
“shall function in accordance with the annexed Statute, which is based upon 
the Statute of the Permanent Court of International Justice and forms an 
integral part of the present Charter,” simplifies the constitutional position of 
the Court within the United Nations Organizstion, and it supplies a legal 
basis for continuity between the-old Court and the new. One consequence 
of making the Statute a part of the Charter mey be that various provisions 
of the Charter must be taken into consideratiom in the interpretation of the 
Statute; e.g., Article 102 (2) of the Charter is zlearly in this category, and 
reference will later be made to it. 


18 Proposal 12 of the International Law of the Future suzgested that the Permanent Court 
of International Justice should be “the chief judicial organ of the Community of States.” 
See this Jovrnan, Vol. 38 (1944), Supplement, p. 59. 
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The provision in Article $3, paragraph 1, that “All Members of the United 
Nations are ipso fecto parties to the Statute of the International Court of 
Justice,” states merely a consequence of the integral position of the Court in 
the new Organization. Paragraph 2 adds that “A state which. is not a 
Member of the United Nations may become a. party to the Statute: of the 
International Court of Justice on conditions to be determined in each case by 
the General Assembly upon the recommendation of the Security Council.” 
The substance of the provision had been forecast in the Dumbarton Oaks 
Proposals.. 

Article 94, drafted: by Committee 1 at San Francisco, is in. line with a 
suggestion made by the. Washington Committee of Jurists concerning the 
execution of decisions.!® Though it had been invoked on but one occasion,?® - 
the provision in paragraph 4 of Article 13 in the Covenant of the League of 
Nations 2! served as a useful precedent, but the actual text. of Article 94 
may be thought to go somewhat beyond it: 


1. Each Member of the United Nations undertakes to comply with 
the decision of the International Court of Justice.in any case to which it 
is a party. 

2. If any party to a case fails to perform: the obligations incumbent 
upon it under a judgment rendered by the Court, the other party may 
have recourse to the Security Council, which may, if it deems necessary, 
make recommendations or decide upon measures to be taken to give 
effect to the judgment, 


Article 95 provides that “Nothing in the present Charter shall prevent 
Members of the United Nations from entrusting the soluticn of their differ- 
ences to other tribunals by virtue of agreemenis already in existence or 
which may be concluded in the future.” This. is an adaptation of the pro- 
vision in Article 1 of the 1920 Statute that the Permanent Court “shall be 
in addition to the Court of Arbitration organized by the Conventions of The 


2° The Basdevant report (Jurist 61, revised, G/49) stated: “A Member of the Committee 
has called the attention of the latter to the importance which exact execution of the decisions 
of the Court has for the reign of law and the maintenance of peace, and he wondered whether 
the Statute ought not to contain a provision concerning the proper means for assuring this 
effect. The importance of this suggestion was not contested, but the remark was made that 
it was not the business of the Court itself to ensure the execution of its decisions, that the 
matter concerns rather the Security Council, and that Article 13, paragraph 4, of the Cove- 
nant had referred in this connection to the Council of the League of Nations. A provision 
of this nature is not consequently to appear in the Statute, but the attention of the San 
Francisco Conference is to be called to the great importance connected with formulating 
rules on this point in the Charter of The United Nations.” 

20 In a dispute concerning the execution of an award in the Rhodope Forests Case in 1934. 
League of Nations, Official Journal, 1934, pp. 1482-1433, 1477. 

21 Article 13 of the Covenant as amended provides: “The Members of the League agree 
that they will carry out in full good faith any award or decision that may be rendered, and 
that they will not resort to war against a Member of the League which complies therewith. 
In the event of any failure:to carry out such-an award or decision, the Council shall propose 
what steps should be taken to give effect thereto.” 
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Hague of 1899 and 1907, and to the special Tribanals of Arbitration to which 
States are always at liberty to submit their dissuties for settlement.” 

Article 96 is a substantive amplification of the provision in Article 14 of 
the Covenant that “the Court may also give aa advisory opinion upon any 
dispute or question referred to it by the Counci or by the Assembly.” The 
new text. goes. beyond the limited provision ic Chapter VIII, A, 6, of the 
Dumbarton Oaks Proposals, which referred so possible requests by the 
Security Council only. Under the first paragraph of Article 96, “The 
General Assembly or the Security Council msy request the International 
Court. of Justice to give.an advisory opinion on aay legal question.” Though 
the subject of a request is limited to-“any legal question,” it may possibly 
include a question as to “the existence of any fact which, if established, 
would constitute a breach of an international obligation.’’ The text does 
not specifically deal with the problem, which hes been much discussed in the 
past,”* as to the nature of the vote required for tae making-of a request by the 
General Assembly or the Security Council. As to the General Assembly, 
Article 18 of the Charter is applicable, and unless a decision to make a request 
should be added to: the category of decisions ‘on important questions” to 
be taken by a two-thirds majority of the members present and voting, a 
majority vote would suffice. In the Securit} Council, Article 27 of the 
Charter sets the general requirements as to vo-ing; the affirmative votes of 
seven members. will be necessary for making a request, and unless the matter 
be classified as “procedural,” the seven must indude all permanent members. 
A request for an advisory opinion may be deemed by the Security Council, 
however, to be an “appropriate procedure” for dealing with certain disputes 
under Article 36 of the Charter, and in this event, under the provision in 
Article 27, a party to the dispute must abstain from voting. 

Paragraph 2 of Article 96 contains an imporsant innovation in providing 
that “Other organs of the United Nations and specialized agencies, which 
may at any time be so authorized by the General Assembly, may also request 
advisory opinions of the Court on legal questions arising within the scope of 
their activities.” Proposed by the British delegation at San Francisco, this 
is in line with a. continued insistence of the International Labor Organiza- 
tion.~ As the provision limits the subject-matter of requests, it can hardly 
be contended that they might involve delicate matters which should require 
their screening by a political body such as tae General Assembly or the 

2 On the history of this guesnon, see Hudson, Permoment Court of International Justice, 
1920-1942, pp. 488-494. 

8 In the International Law of the Future, it was proposed (No. 18) that an Executive Coun- 
cil should have power “by majority vote, to request an | edvisory opinion on any legal ques- 
tion” connected with a dispute. 

% See the communication addressed by the Acting Pees of the International Labor 
Office to the Secretary-General of the League of Nations on June 2, 1944: League of Nations 


Document, ©.20.M.20.1944.V. See also a Internaticnal Labor Office Official Bulletin, 
No. 2 (Dee. 1, 1944), pp. 194-196. 
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Security Council. A proposal that individual states or the states parties to 
a dispute be authorized to make requests for advisory opinions was not very 
seriously considered, either at Washington or at San Francisco. 


ANALYSIS OF THE New STATUTE 


Though only English and French versions constituted the text of the old- 
Statute, the text of the new Statute consists of versions in Chinese, English, 
French, Russian and Spanish. As the five versions are “equally authentic” 
under Article 111 of the Charter,” each of them is- to serve in the process.of 
interpretation. Yet the historical fact that English and French were em- 
ployed as the working languages at San Francisco, and the provision (in - 
Article 39 of the Statute) that “the official languages of the Court shall be 
French and English,” may be thought to justify a process of interpretation 
which proceeds, in the beginning at any rate, on the basis of the versions of 
these two languages. 

The 1936 text of the Statute 7 contained sixty-eight articles. No change 
whatever, beyond such changes as the numbering of paragraphs, was made 
in thirteen of these articles; the changes made in fourteen articles were . 
merely stylistic and effected no modification of the meaning; 2’ the changes 
made in nine articles were either stylistic, or consequential in the sense that 
they resulted from the replacement of the League of Nations by the United - 
Nations Organization. Some of the additional changes were made in one 
version only, and not a few of-them were merely designed to produce a 
closer correspondence between the English and French versions. The 
changes of substantive import were therefore relatively few. 

As the Statute of the Permanent Court is now well-known, and as there 
exists an abundant literature relating to it,?8 an attempt will be made in the 
following analysis to indicate how the new Statute departs from the old and 
why the departures were made in each case.?? Those parts of the 1936 text 


2 Though Article 111 refers to the versions as “‘texts,” it would seem clear that there is 
but a single text, of which each version forms only a part. Strictness of vocabulary on this. 
point’ might serve to facilitate interpretation. 

2 ‘The amendments to the 1920 text proposed in 1929 were brought into force in 1986. The 
1936 text as reproduced here is taken from the Publications of the Court, Series D, No. 1 
(8d ed.); slight variations appear in the fourth edition of that publication. 

47 In Mr. Stettinius’ report to the President it is stated (p. 139) that “as a working rule” 
the Committee of Jurists “left well enough alone, making changes in the text under which 
the Court had operated for twenty-three years only where there was strong reason for doing 
so.”’ Yet draftsmen called upon to review the work of other draftsmen are always tempted to 
paint the lily, and it is demanding too much to expect that they will never yield to the 
temptation. A thorough overhauling of the text of the Statute might have led to many more 
changes for the improvement of its linguistic elegance. 

28 See the bibliographies published in successive numbers of Series E of the Publications of 
the Permanent Court. 

29 See also Philip C. Jessup, “The International Court of Justice of the United Nations,” 
21 Foreign Policy Reports, No. 11 (August 15, 1945). 
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of the Permanent Court’s Statute which find mo place in the English and 
French versions of the new Statute are placed ir brackets; and parts of the 
new text which find no place in the 1936 text of the Statute of the Permanent 


Court are underscored. 


Article 1 


[A Permanent Court of International Jus- 
tice is hereby established, in accordance with 
Article 14 of the Covenant of the League of 
Nations. This Court shall be in addition to 
the Court of Arbitration organized by the 
Conventions of The Hague of 1899 and 1907, 
and to the special Tribunals of Arbitration to 
which States are always at liberty to submit 
their disputes for settlement.] i 

The International Court of Justice estab- 


lished by the Charter of the United Nations 


as the principal judicial organ of the United 
Nations shall be constituted and shall fune- 


tion in accordance with the provisions of the 
present Statute. i 


Article [premier] I 

[Indéperdamment de la Cour d’ Arbitrage, 
organisée par les Conventions de La Haye de 
1899 et 1907, et des Tribunaux spéciaux 
d’Arbitres, auxquels les Etats demeurent 
toujours likres de confier la solution de leurs 
différends, il est institué, conformément à 
Particle 14 du Pacte de la Société des Na- 
tions, une Cour permanente de Justice 
internatiorale.] 

La Cour Internationale de Justice insti- 
tuée par la Charte des Nations Unies comme 
organe jud ciaire principal de Organisation. 
sera const-tuée et fonctionnera conformé- 


ment aux dispositions du présent Statut. 


The new text of this Article, due to the decisiom.to create a new Court, was 


based on proposals made by sub-Committee A of Committee 1. 


The refer- 


ence to the Permanent Court of Arbitration was dropped, though such a 
reference was maintained in Articles 4 and 5; but the substance of the pro- 
‘vision concerning the freedom of States to resort to other tribunals was 


maintained in another place (in Article 95 of the Charter). 


Chapter I . 
Organization of the Court 


Chapitre [premier] I 
. Organisation de la Cour 


Apart from the modifications in Articles 26 anc 27 with reference to special 
Chambers, few significant changes were made in this Chapter. 


Article 2 


The [Permanent] Court [of International 
Justice] shall be composed of a body of inde- 
pendent judges, elected regardless of their 
nationality from [amongst] among persons 
of high moral character, who possess the 
qualifications required in their respective 
countries for appointment to the highest 
judicial offices, or are jurisconsults of recog- 
nized competence in international law. 


La Cour [permanente de Justice interna- 
tionale] ess un corps de magistrats indé- 
pendants, clus, sans égard à leur nationalité, 


parmi les -personnes jouissant de la plus 


haute constiération morale, et qui réunissent 
les conditicns requises pour l’exercice, dans 
leurs pays respectifs, des plus hautes fone- 
tions judicaires, ou qui sont des juriscon- 
sultes posstdant une compétence notoire en 
matière de droit international. 


The Washington Committee of Jurists proposed provisionally the deletion 
of the name of the Permanent Court, and this was necessarily accepted at 
San Francisco after the decision to re-christen the Court. "Otherwise the 


original text is maintained as drafted in 1920. : 


* o x 
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Article 3 


‘1. The Court shall consist of fifteen mem- 


bers, no two of whom may be nationals of 
the same state. 
2. A person who for the purposes of mem- 


bership in the Court. could: be regarded as a 
national of more than: one state shall be 


deemed to be a national of the-one in which 
he ordinarily exercises, civil and political 


1. La Cour se compose de quinze mem- 
bres. Elle ce; pourra comprendre plus d'un 
ressortissant du même Etat. 

2, A cet égard celui qui pourrait être 


considéré comm le ressortissant de plus d'un 
Etat, sera censé être ressortissant de celui où 


il exerce habituellement. ses droits civils et 
politiques. 





rights.. 


There was little disposition either at Washington or San Francisco to re- 
duce the number of judges, though the Inter-Allied Committee of Jurists had 
proposed a smaller number.®® The addition in paragraph 1, drafted. at 
Washington, was intended to give clarity to a principle which was implicit in 
the original Statute but. was: only adumbrated in paragraph 3 of Article 10: 
The new second paragraph, proposed by the Australian delegation at. San 
Francisco, was designed as a solution of the question concerning the possible 
eligibility of a judge from a part of the British Commonwealth possessing 
British nationality, even though the bench should also include a British 
national from the: United Kingdom;* if other cases of dual nationality are 
less likely to arise they nevertheless. are not impossible. 


Article 4. 


1, The members af the Court shall be 


elected by the General Assembly and by the 

Security Council from a list of persons nomi- 
nated by the national groups.in the Perma- 
nent Court of Arbitration, in accordance 
with the following provisions. 

2. In the case of Members of the [League 
of] United Nations not represented in the 
Permanent Court of Arbitration, [the lists 
of] candidates shall be [drawn up] nominated 
by national groups appointed or this pur- 
pose by their governments uncer the same 
conditions as. those prescribed “or members 
of the Permanent Court of Arbitration by 
Article 44 of the Convention of The Hague 
of 1907 for the pacific settlement. of inter- 
national disputes. 





8. The conditions under which a [State]: 
state which [has accepted].is a party to the 
present Statute [of the Court] but is not a 


1. Les membres de la Cour sont élus par 
l Assemblée Générale et par le Conseil de 
Sécurité sur une ine liste de personnes présentées 
par par les g groupes nationaux de la Cour Perma- 
nente d’Arbisrage, conformément aux dispo- 
sitions suivantes. 

2. En ce qui concerne les Membres [de la 
Société] des Nations Unies qui ne sont pas 
représentés à la Cour [permanente] Perma- 
nente d’Arbitrage, les [listes de] candidats 
seront [présentées] présentés par des groupes 
nationaux, désignés à cet effet par leurs 
gouvernements, dans les mémes conditions 
que celles stipulées pour les membres de: la 
Cour Permanente d’Arbitrage par Particle 
44 dela Convention de La Haye de 1907 sur 
le. règlement pacifique des conflits interna- 
tionaux. 

3. En absence d'accord spécial, P Assem- 
blée Générale, sur la [proposition] recom- 








mandation da Conseil de Sécurité, [réglera] 


30 The report of the Inter-AlEed Committee of Jurists, published on February. 10, 1944,. 
was reprinted in this JOURNAL, Vol. 39 (1945), Supplement, pp. 1-42. 
3 On this question, see ees Permanent. Court of Interr-ational Justice, 1920-1942, pp. 


183, 367. 
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Member of the [League of] United Na- 
tions [,] may participate in electing the mem- 
bers of the Court shall, in. the absence of a, 
special agreement, be laid down by the 
General Assembly [on the proposal] upon the 
recommendation of the Security Council. 


réglera les conditions ‘auxquelles peut par- 
ticiper 4.)’éEction des membres de'la Cour un 
[Etat] Etat‘qui, tout en [ayant accepté le] 
étant parti2 au présent Statut [de la Cour], 
n’est pas Liembre [de la Société] des Na- 
tions Unies, 


The changes in this: Article are either stylistic or consequential. The 
Dumbarton Oaks Proposals referred (Chapter V, B, 4) to. the. possible func- 
tions of the General Assembly in the elections: cf judges, without mention- 
ing the Security Council; the participation of ths latter, proposed at Wash- 
ington, was agreed upon at San Francisco. after, the drafting of the new 
paragraph 2 of Article 10. -A strong current. of. opinion at. Washington op- 
posed the continuance of the system of nominstions of candidates by na- 
tional groups, and would have conferred the power to nominate directly on 
the Governments; the Committee of Jurists therefore put forth alternative 
drafts of this Article. The opposition to the old system was weaker at San 
` Francisco, however. | 


f 


Article § 


1. At least. three: months: before the ‘date 
of the election, the Secretary-General of the 
[League of] United Nations shall address a 
written. request: to. the members of the Per- 
manent Court of Arbitration belonging to 
the [Staties]. states [mentioned in the Annex 
to the Covenant or to: the States. which: jom 
the League subsequently,] which are parties 
to the present Statute, and to the [persons] 
members of the national groups appointed 
under [paragraph 2 of] Article 4, paragraph 
2, inviting them to undertake, within a 





given time, by national groups, the nomina- 


tion of persons in a position to accept the 
duties of a member of the Court. 

2. No group. may nominate more than 
four persons, not more than two of whom 
shall be of their own. nationality. In no 
case [must] may the number of candidates 
nominated by a group be more than double 
the number of seats to be filled.. 


1.. Trois mois au moins avant la date de 
élection, e Secrétaire [général] Général [de 
la Société des: Nations Unies invite par 
écrit: les membres de la Cour Permanente 
d’Arbitrag> appartenant aux [Etats] Etats 
fmentionnes à annexe au Pacte ou entrés 
ultérieurement dans la. Société des Nations] 


qui sont parties au présent Statut, ainsi: que 


les [persomnes] membres des groupes na- 
tionaux [désignées] désignés conformément 


[à à Palinéa] au paragraphe 2 de Particle 4, a 
procéder dans un délai déterminé, par 
groupes rationaux, à la présentation. de 
personnes en situation de remplir les fonc- 
tions de nembre.de la Cour. 

2. Chacue. groupe ne peut, en aucun cas, 
présenter plus de quatre- personnes|,| dont 
deux au pius de sa nationalité. En aucun 
cas, il ne seut être présenté un nombre de 
candidats plus élevé que le double des 
[places] siéges & [remplir] pourvoir. 





The Committee of Jurists put forward an alternative draft. of this Article, 


which provided for the nomination by each Government of a single candidate 
of its own nationality; this was stoutly opposed as.tending to increase the 
political element in the selection-of judges. Tbe text adopted at San Fran- 
cisco. makes, a substantive change in. the originel text of paragraph 1, in re- 
stricting the privilege of nominating candidates 30 national groups belonging 
to States parties to the Statute; under the original text, for example, nomina- 
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tions had been made by the American national group in the Permanent Court 


of Arbitration though the United States was not a varty to the Statute. 


The 


text does not exclude the nomination of persons who are nationals of States 


not parties to the Statute. 


Article 6 


Before making these nominations, each 
national group 1s recommended to consult its 
[Highest] highest [Court] court of [Justice] 
justice, its [Legal] legal [Faculties] faculties 
and [Schools] schools of [Law] law, and its 
[National] national [Academies] academies 
and national sections of [International] inter- 
national [Academies] academies devoted to 
the study of [Law] law. 











Avant de procéder à cette désignation, il 
est recommandé à chaque groupe national de 
consulter la plus haute cour de justice, les 
facultés et 4coles de droit, les académies 
nationales e; les sections nationales d’aca- 
démies internationales, vouées à l'étude du 
droit. 


Apart from the merely stylistic changes in the English version, the original 


text is maintained as drafted in 1920. 


Article 7 


1. The Secretary-General [of the League 
of Nations] shall prepare a list in alpha- 
betical order of all the persons thus nomi- 
nated. Save as provided in Article 12, para- 
graph 2, these shall be the only persons 
eligible [for appointment}. 

2. The Secretary-General shall submit 
this list to the General Assembly and.to the 
Security Council. 





1, Le Secrétaire [général] Général [de la 
Société des Nations] dresse, par ordre alpha- 
bétique, une liste de toutes les personnes 
ainsi désignées[:] ; seules ces personnes sont 
éligibles, sauf le cas prévu à l'article 12, 
paragraphe 2. 

2. Le Secrétaire [général] Général com- 
munique cette liste & l'Assemblée Générale 
et au Conseil de Sécurité. 


Apart from the stylistic or consequential changes, the original text is 


maintained as drafted in 1920. 


Article 8 


The General Assembly and the Security 
Council shall proceed independently of one 
another to elect the members of the Court. 


L’Assemblée Générale et le Conseil de 
Sécurité procèdent indépendamment l'un de 





VYautre a l’élection des membres de la Cour. 


Apart from the merely consequential changes, the text is maintained as 


revised in 1929. 


Article 9 


At every election, the electors shall bear in 
mind [that] not only that [should all] the 
persons [appointed as members of the Court] 
to be elected should individually possess the 
qualifications required, but also that in the 
[whole] body as a whole [also should repre- 
sent] the representation of the main forms 


of civilization and of the principal legal sys- ` 


tems of the world should be assured. 


Dans toute élection, les électaurs auront en 
vue que les personnes appelées à faire partie 
de la Cour, non seulement réunissent indi- 
viduellement les conditions requises, mais 
assurent dans l’ensemble la représentation 
des grandes ormes de civilisation et des 
principaux systémes juridiques du monde. 
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. Apart from the merely stylistic changes in the English version, the original 


“text is maintained as drafted in 1920. 


Article 10 


1. Those candidates who obtain an abso- 
lute majority of votes in the General Assem- 
bly and in the Security Council shall be 
considered as elected. 


2, Any vote of the Security Council, 
whether for the election of judges or for the 
appointment of members of the conference 
envisaged in Article 12, shall be taken with- 

out any distinction between permanent and 


non-permanent members of the Security 
Council. 


8. — 8, In the event of more than one national 
of the same [Member of the League being 
elected by] state obtaining an absolute ma- 
jority of the votes [of] both of the General 
Assembly and of the Security Council, the the 
eldest of these only shall be considered as 
elected. 


1. Sont éus ceux qui ont réuni la majorité 
absolue des voix dans l'Assemblée Générale 
et dans le Conseil de Sécurité. 


2. Le voze au Conseil de Sécurité, soit 


pour l'élection des juges, soit pour la nomina- 
tion des membres de la commission visée & 
Particle 12 vi-aprés, ne comportera aucune 
distinction entre membres permanents et 
membres mon-permanents du Conseil de 
sécurité, 

3. Au cas où le double scrutin de l’Assem- 
blée Générele et du Conseil de Sécurité se 


porterait sar plus d'un ressortissant du 


méme [Membre de la Société des Nations] 
Etat, le plus-Agé est seul élu. 


Only stylistic or consequential changes were nade in the first and third 


paragraphs of this article. 


The insertion of the new paragraph 2 was de- 


signed to safeguard what was termed the “democratic” character of the 
election; it also facilitated agreement on the text of Article 4. 


Article 11 


If, after the first meeting held for the pur- 
pose of the election, one or more seats re- 
main to be filled, a second and, if necessary, 
& third meeting shall take place. 


Si, après la première séance d'élection, il 
reste encors des sièges & pourvoir, il est 
procédé, dela même manière, à une seconde 
et, s'il est cécessaire, à une troisième. 


The original text is maintained as drafted in 1320. 


Article 12 


1. If, after the third meeting, one or more 
seats still remain unfilled, a joint conference 
consisting of six members, three appointed 
by the General Assembly and three by the 
Security Council, may be formed|[,] at any 
time [,] at the request of either the General 
Assembly or the Security Council, for the 
purpose of choosing by the vote of an abso- 
lute majority one name for each seat still 
vacant, to submit to the General Assembly 
and the Security Council for their respective 
acceptance. 

2. If the joint [Conference] conference is 
unanimously agreed upon any person who 


1. Si, apres la troisième séance d'élection, 
il reste encere des sièges à pourvoir, il peut 
être à tout moment formé sur la demande, 
soit de l’Assemblée Générale, soit du Con- 
seil de Séovrité, une Commission médiatrice 
de six membres, nommés trois par l’ Assem- 
blée Générale, trois par le Conseil de Sé- 
curité, en rue de choisir par un vote à la 
majorité arsolue, pour chaque siège non 
pourvu, un nom à présenter à l’adoption 
sions de Assemblée Générale et du Con- 
seil de Sécurité. 

2. [Peuvent être portées] La Commission 
médiatrice peut porter sur [cette] sa liste 
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fulfils the required conditions, he:may bein- 
cluded in its list, even though he was not in- 
cluded in the list of rominations referred to 
in [Articles 4 and 5] Article 7. 


3. If the joint conference is satisfied that 
it will not be successf-1l in procuring an elec- 
tion, those members 2f the Court who have 
already been [appointed] elected shall, 
within a period to ‘be fixed by the Security 
Council, proceed to fill the vacant seats ‘by 
selection from [amongst] among those candi- 
dates who have obtained votes either in the 
General Assembly or in the Security Council. 

4. In the event of an equality of votes 
[amongst] among the judges, the eldest 
judge shall have a casting vote. 


For the most part the changes are merély stylistic or consequential. 


Í, à Vunanimité,] le nom de[toutes personnes] 
toute personne satisfaisant aux conditions - 
requises et qui recueille l'unanimité de ses 
suffrages, [alors] lors même [qu’elles wau- 
raient] qu’il n’aurait pas figuré sur la liste de 
présentation visée [aux articles 4 et 5] à P'ar- 
ticle 7. ; 

3. Si la Commission médiatrice constate 
qu’elle ne peut réussir & assurer l'élection, les 
membres de la Cour déjà nommés pour- 
voient aux sièges vacants, dans un délai È 
fixer par le- Conseil de Sécurité, en-choisissant 
parmi les personnes qui ont obtenu des 
suffrages soit dans l’Assemblée Générale, 
soit -dans le Gonseil de Sécurité, 





4, Si, parmi les juges, il y a partage égal 
des voix, la voix du juge le plus 4gé lem- 
porte. 


The . 


substantive change in paragraph 1, assuring the sufficiency of a majority 
vote in the choice of members of the joint conference, was due to a desire to 
escape the application of the provision in Article 27 of the Charter on voting 


- in the Security Council. 


Article 13 


1, The members of the Court shall be 
elected for nine years[.] and [They] may be 
re-elected|[.] ; provided, however, that of the 
judges elected at the irst.election, the terms 
of five judges shall expire at the end of three 


years and the terms of five more judges'shall _ 


expire at the end of six years. 

2. The judges whcse terms are to expire 
at the end of the above-mentioned initial 
periods of three and six years shall be chosen 
by lot to be drawn by the Secretary-General 
immediately after the first election has been 
completed. 

3. [They] The members of the Court shall 
continue to discharge their duties until itheir 
places have been filled, Though replaced, 
they shall finish any -cases which they may 
have begun. 

4. In the case of the resignation of a 
member ‘of the Court, the resignation [will] 
shall be addressed to the President of the 
Court for transmission to the Secretary-Gen- 
eral [of the League of Nations]. [ ] 
This last notification makes the place vacant. 


4 


1, Les membres de la Cour sont élus pour 
neuf ans[.] et [Ils] ils sont rééligibles[.] ; 
toutefois, en ce qui concerne les Juges 
nommés à la première élection de la Cour, 
les fonctions de cing juges prendront fin au 
bout de trois ans, et celles de cing autres 
juges prendront fin au bout de six ans, 

2. Les juges dont les fonctions prendront 
fin au terme des périodes initiales de trois et 


six ans mentionnées ci-dessus seront dé- 


signés par tirage au .sort effectué par le 
Secrétaire Général, immédiatement apres 
qu'il aura:été procédé àla première élection, 
3. Ms] Les membres'de la Cour restent en 
fonction jusqu’à leur remplacement., Après 
ce remplacement, ils continuent de con- 
naître des affaires dont ils sont déjà saisis. 


4, En-cas de démission d'un membre.de'la 
Cour, la démission sera adressée au Président 
deila Cour, pour être transmise au Secrétaire 
[général] Général [de la Société des Nations]. 
[ ‘| Cette :derniére notification emporte 
vacance de siège. 
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No disposition was manifested to vary the nine-year terms of the judges, 
but the modifications of paragraph 1 and the insertion- of the new paragraph 2 
stagger the terms by abolishing their simultaneous expirations. The change 
had ‘been frequently proposed, and the Reporter sf Committee 1 character- 
ized it as assuring ‘‘a periodical reinvigoration o7 the bench.” An alterna- 
tive proposal made by the American delegate at Washington would have 
sought this result by providing in Article 15 that “udges elected to fill vacan- 
cies should hold office for a full term of nine years; this would have accom- 
plished the result desired, though it would have introduced a greater irregu- 
larity in the dates of elections. 


Article 14 


Vacancies [which may occur] shall be 
filled by the same method as that laid down 
for the first election, subject to the following 
provision: the Secretary-General [of ‘the 
League of Nations] shall, within one month 
of the occurrence of the vacancy, proceed to 
issue the invitations provided for in Article 
5, and the date of the election shall be fixed 
by the Security Council [at its next session]. 


The changes in this Article are chiefly stylisti and consequential. 


Tl est pocrvu aux sièges devenus vacants 
selon la methode suivie pour la première 
élection, soas réserve de la disposition ci- 
après: dans le mois qui suivra la vacance, le 
Secrétaire [cénéral]-Général [de la Société des 
Nations] [procédera] procédera à Pinvitation 


` prescrite par l’article 5, et la date d’election 


gera fixée per le Conseil de Sécurité [dans sa 
première session]. 


The 


concluding phrase in the original text, drafted in 1929 to assure promptness ` 
in filling vacancies, became unnecessary in view o? the provision in Article 28 - 

of the Charter that ‘the Security Council shall ke so organized as to be able © 
to function continuously.” It is-hardly to be supposed, however, that the 
Security Council will ignore the necessity for a prompt filling of vacancies.” 


Article 15 


A member of the Court elected to replace 


& member whose [period] term of [appoint- 
ment] office has not expired [, will] shall 
hold [the a appointment] office for the re- re~ 
mainder of his predecesscr’s ter term, 


.Le memkre de la Cour élu en remplace- 


ment d'un membre dont le mandat west pas 
expiré achève le terme du mandat de son 


prédécesseur. 


Apart from the merely stylistic changes in the English version, the text is 


maintained as revised in 1929. 


Article 16 


1, [The members] No member of the 
Court may [not] exercise any political or 
administrative function, [nor] or engage in 
any other occupation of a professional na- 

2..Any doubt on this point [is] shall be 
settled by the decision of the Court. 


1, Les membres de la Cour ne peuvent 
exercer atoune fonction politique ou ad- 
ministrative, ni se livrer å aucune autre 
occupation. de caractére professionnel. 


2, En ces de ‘doute, la ‘Cour décide. 


3 But ‘see Philip C. Jessup, in 21 Foreign Policy Reports, Number 11, p. 164. 
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Apart from the merely stylistic changes in the English version, the text is 


maintained as revised in 1929. 


Article 17 


1. No member of the Court may act as 
agent, counsel, or advocate in any case. 


2. No member may participate in the 
decision of any case in which he has pre- 
viously taken [an active] part as agent, 
counsel, or advocate for one of the [contest- 
ing] parties, or as a member of a national or 
international [Court] court, or of a commis- 
sion of enquiry, or in any other capacity. 

3. Any doubt on this point [is] shall be 
settled by the decision of the Court. 


1, Les membres de la Cour ne peuvent 
exercer les fonctions d’agent, de conseil ou 
d’avocat dans aucune affaire. 

2, Ils ne peuvent participer au règlement 
d’aucune affaire dans laquelle ils sont an- 
térieurement intervenus comme agents, con- 
seils ou avocats de Pune des parties, mem- 
bres d’un tribunal national ou international, 
d'une commission d’enquéte, ou à tout autre 
titre. 

3. En cas de doute, la Cour décide. 


Apart from the chiefly stylistic changes in the English version, the text is 


maintained as revised in 1929. 


Article 18 


1. [A] No member of the Court [cannot] 
can be dismissed unless, in the unanimous 
opinion of the other members, he has ceased 
to fulfil the required conditions. 

2. Formal notification thereof shall be 
made to the Seeretary-General [of the League 
of Nations,] by the Registrar. 

3. This notification makes the place va- 
cant. 


1. Les membres de la Cour ne peuvent 
être relevés de leurs fonctions que si, au 
jugement unanime des autres membres, ils 
ont cessé de répondre aux conditions requises. 

2. Le Secrétaire [général] Général [de la 
Société des Nations] en est officiellement 
informé par le Greffier. 

3. Cette communication emporte vacance 
de si siège. 


Apart from the merely stylistic and consequential changes, the original 


text is maintained as drafted in 1920. 


Article 19 


The members of the Court, when engaged 
on the business of the Court, shall enjoy 
diplomatic privileges and immunities. 


Les membres de la Cour jouissent, dans 
exercice de leurs fonctions, des Seviltees et 
immunités diplomatiques. 


The maintenance of this text as it was drafted in 1920, despite the nar- 


rower provision in Article 105 of the Charter with reference to officials of the 
Organization, emphasizes the desire of the Conference at San Francisco to 
_assure to the judges a privileged position while engaged in the performance 
of their duties. 


Article 20 


Every member of the Court shall, before 


taking up his duties, make a solemn declara- 


tion in open [Court] court that he will exer- 
cise his powers impartially and conscien- 
tiously. 


Tout membre de la Cour doit, avant 
d’entrer en fonction, en séance publique, 
prendre [engagement] l’engagement solennel 
d’exercer ses attributions en pleine impar- 
tialité et en toute conscience. 
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Apart from the merely stylistic changes, the original text is maintained as 


drafted in 1920. 


Article 21 


1. The Court shall elect its President and 

Vice-President for three years; they may be 
re-elected. 

' 2. [It] The Court shall appoint its Regis- 

trar and may provide for the appointment 


of such other officers as may be necessary. 
[The duties of Registrar of the Court shall 


not be deemed incompatible with those of 


1. La Coar [élit] nomme, pour trois ans, 
son Président et son Vice-Président; ils sont 
rééligibles. 

2. Elle nomme son Greffier et peut pour- 
voir à la nomination Ce tels autres fonction- 
naires qui seraient néeessaires. 

[La foncton de Greffier de la Cour n’est 
pas incompatible avee celle de ‘Secrétaire 


23. 


Secretary-General of the Permanent Court 
of Arbitration.] 


The addition in paragraph 2 of this Article, preposed at Washington, was 
due to a French suggestion that the Court might reed a Secretary-General in 
addition to a Registrar. The text is sufficiently dexible tə enable the Court 
to appoint or to delegate the power to appoint ozher officers. Article 17 of 
the 1986 Rules covered the appointment by tha Court of officials of the 
Registry other than the Deputy-Registrar, on proposals submitted by the 
‘Registrar; hence the addition in paragraph 2 was hardly needed. 

The deletion of the concluding paragraph of th2 original text, proposed at 
Washington because the Registrar of the Permanent Court had never been 
called upon to assume the duties of the Secretary-General of the Permanent 
Court of Arbitration, is difficult to justify. In v:ew of the references to the 
‘Permanent Court of Arbitration in Articles 4 and 5 of tha new Statute, the 
continuance of the institution created by the Hagae Conventions of 1899 and 
1907 is clearly envisaged; it would effect a saving of energy and expense to 
confer on the Registrar the duties, also, of the Secretary-General. This result 
may be discouraged, though it is not excluded, by the fact of the deletion. 


général de la Cour permanente d’Arbitrage.] 


Article 22 
1. The seat of the Court shall be estab- 


1. Le siège de la Cour est fixé à La Haye. 


lished at The Hague. This, however, shall 


not‘ prevent the Court from sitting and 
exercising its functions elsewhere whenever 


La Cour pet toutefois siéger et exercer ses 
fonctions ailleurs lozsqu’elle le juge dé- 


sirable. 
tae Court considers it desirable. 
2. The President and the Registrar shall 


2. Le Président et le Greffier résident au 
reside at the seat of the Court. 


siége de la Cour. 


The addition of the new sentence in paragraph 1 of this Article, proposed 
at Washington, was due to a desire to emphasize the world character of the 
Court and the possibility of its meeting in diferent parts of the world. 
Even without the addition the Court could doubt_ess have exercised its func- 
tions elsewhere than at its seat. The Cuban delegation at San Francisco 
proposed that the Court should ‘‘consist of two Chambers,” one of which 
should ‘‘ordinarily function” at The Hague, and the other at Habana.® 


33 3 Documents of the Conference p. 516. 
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Article 23 


1. The Court shall remain permanently 
in session, except during the judicial vaca- 
tions, the dates and duration of which. shall 
be fixed by the Court. 

2. Members of the Court [whose homes 
are situated at more than five days’ normal 
journey from The Hague shall be] are en- 
titled [, apart from the judicial vacations,] 
to [six months’] periodic leave, [every three 
years, not including the time spent in trav- 


elling] the dates and duration of which shall. 


be fixed by the Court, having in mind the 
distance between The Hague and the home 


of each judge. 

3. Members of the. Court shall be bound,, 
unless they are on [regular] leave or pre- 
vented from attending by illness or other 
serious [reason] reasons duly explained to 
the President, to hold themselves perma- 
nently. at the disposal of the Court. 


1, La Cour reste toujours en fonction, 
excepté pendant les vacances judiciaires, 
dont les périodes et la durée sont fixées par 
la Cour. 

2. Les membres de la Cour [dont les: 
foyers: se trouvent à plus de cing jours. de 
voyage normal de La Haye auront droit, 
indépendamment des vacances judiciaires, à, 
un congé de six mois, non compris la durée 
des voyages, tous les trois ans] ont droit à 


des congés périodiques dont la date et la 
durée seront fixées par la Cour, en tenant. 
compte de la distance qui sépare La Haye de 


leurs foyers. 
3. Les membres de la Cour sont tenus, & 


moins de congé [régulier], d’empéchement 
pour cause de maladie ou autre motif grave 
dûment justifié auprès du Président, d'être à 
tout moment à la disposition de la Cour. 


The first paragraph of this Article.is maintained as revised in 1929, though 
it may be doubted whether the change then effected requiring the Court to be 
in permanent session has been fruitful of much result. The modification of 
paragraph 2 is a substantial improvement of the text, for it leaves to the 
Court itself the power to. fix and modify the details. of the periodic leave. 


Article 24 


1, If, for some special reason, a member 
of the Court considers that he should not 
take part in the decision of a particular case, 
he shall so inform the President. 

2. If the President considers that for 
Some special reason one of the members of. 
the Court should not sit [on] in a particular 
case, he shali give him notice accordingly. 

3. If in any such case the member- of the 
Court and the President disagree, the matter 
shall be settled by the decision of the Court. 


1, Si, pour une; raison spéciale, Pun des. 
membres de la Cour estime devoir ne pas. 
participer au jugement d’une affaire dé- 
terminée, il en fait part au Président. 

2, Si le Président estime qu’un des mem- 
bres de la Cour ne doit pas, pour une raison 
spéciale, siéger dans une affaire déterminée, 
il en avertit celui-ci. 

3. Si, on pareils cas, le membre de la Cour 
et le Président sont en désaccord, la Cour 
décide. 


Apart from the slight change in the English version, the original text is 


maintained as drafted in 1920. 


Article 25 


1. The full Court shall sit except when it 
is expressly provided otherwise in the present 
Statute. 


2. Subject to the condition that the num- - 


ber of judges available to constitute the 


. 1. Sauf exception expressément prévue; 
par le présent Statut, la Cour exerce ses, 
attributions en séance plénière. 

2, Sous la condition que le nombre des 
juges disponibles pour constituer la Cour ne 
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Court: is: not thereby reduced. below eleven, 
tha. Rules: of the. Court: may: provide for 
allowing: one or more judges, according: to 
circumstances and in rotation, to be dis- 
pensed from sitting. 

3. [Provided always that a} A. quorum of 
nine judges. shall. suffice: to constitute the 
Court. 


soit pas rédu-t à- moins de onze, le Règlement 
de la: Cour pourra prévoir que, selon les 
circonstances' et à tour de rôle, un ou plu- 
sieurs juges pourront être dispensés de siéger., 


3. [Toutef>is, le] Le quorum de neuf est 
suffisant pour constituer la Cour.. 


r 


Apart from the merely stylistic changes, the text is maintained as revised 


in 1929. 


Article 26 


[Labour cases, particularly cases referred 
to in Part XIII (Labour): of the- Treaty of 
Versailles and the corresponding portions of 
. the other treaties of peace, shall be heard 


and determined by the Court under the- 


following’ conditions: 

[The Court will appoint every three years 
a special Chamber of five judges, selected so 
far as possible with due regard to the pro- 


visions of Article.9. In addition, two judges. 
shall be selected for the purpose of replacing: 


a judge who finds.it impossible to.sit. Ifthe 


parties so demand, cases will be heard and. 


determined by this Chamber. In. the ab- 
sence of any such demand, the full Court 
wil sit. In both cases; the judges will be 
assisted: by four- technical: assessors. sitting 


with them, but. without the right to vote, 


and chosen with a view to ensuring a just 
representation of the competing interests. 
[The technical assessors shall be chosen 
for each particular case in accordance with 
rules of procedure under Article 30 from a 
list of ‘Assessors for Labour Cases” com- 
posed of’ two persons nominated by each 
Member of the League of Nations and an 
equivalent number nominated by the Gov- 
erning Body of the Labour Office. The 
Governing Body will nominate, as to one- 
half, representatives of the workers, and, 
as to one-half, representatives of employers 
from the list referred to in Article 412 of the 
Treaty of Versailles and the corresponding 
articles of the other treaties of peace. 
{Recourse may always be had to the sum- 
mary procedure provided for in Article 29, 
in the cases referred to in the first paragraph 
of the present Article, if the parties so 
request. . 
i 


[Pour les cffaires concernaxt, le travail, et 
spécialement. pour les affaires visées dans. la 
Partie XIII Travail) du Traité de Versailles 
et les parties. correspondantes des. autres 
traités de paix, la Cour statuera dans les 
conditions ci-après:. 

[La Cour constituera pour chaque période 
de trois annees une: Chambre. spéciale com- 
posée de cinq juges désignés en tenant 
compte, autant que possible, des prescrip- 
tions de l’ar-icle 9. Deux juges. seront, en 
outre, désignés pour remplacer. celui des 
juges qui se.trouverait dans l’impossibilité de 
siéger. Sur la demande des parties, cette 
Chambre ststuera. <A défaut de cette de- 
mande, la Cour siégera en séance plénière. 
Dans les devx cas, les juges sont assistés de 
quatre asseseeurs techniques, siégeant à leurs 
côtés avec veix consultative et assurant une 
juste représentation des intérêts en cause, 

{Les assesseurs techniques sont choisis 
dans chaque. cas spécial d’après les régles de 
procédure vBées à l’article 30, sur une liste 
d’ “Assesseurs pour litiges de travail”, com- 
posée de noms présentés à raison de deux 
par chaque Membre de la Société des Na- 
tions et d’un nombre égal présenté par le 
Conseil d’ad-ninistration du Bureau interna- 


, tional du Travail. Le.Conseil désignera 


par moitié des représentants des travailleurs 
et par moitid des représentants des patrons 
pris sur la iste prévue à Farticle 412 du 
Traité de Yersailles et aux articles cor- 
respondants des autres traités de paix. 

[Le recours à la procédure sommaire visée 
à Particle 2€ reste toujours cuvert dans les 
affaires visées & l'alinéa premier du présent 
article, si les parties le demandent., i 
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[In Labour cases, the International Office 
' shall be at liberty to furnish the Court with 


all relevant information, and for this purpose 


the Director of that Office shall receive copies 
of all the written proceedings.] 


1. The Court mav from time to time form 


one or more chambers, composed of three 
or more judges as tke Court may determine, 
for dealing with particular categories of 


cases; for example, labor cases and cases 
relating to transit and communications. 





2. The Court may at any time form a 
chamber for dealing with a particular case. 
The number of judges to constitute such a 
chamber shall be determined by the Court 
with the approval of the parties. 

3. Cases shall be heard and determined 
by the chambers provided for in this Article 
if the parties so request. 


[Dans les affaires concernant le travail, le 
Bureau international aura la faculté. de ° 
fournir à la Cour tous les renseignements 
nécessaires et, à cet effet, le Directeur de ce 
Bureau recevra communication de toutes les 
pièces de procédure présentées par écrit] 


1, La Cour peut, à toute époque, con- 
stituer une ou plusieurs chambres com- > 
posées _de trois juges au moins selon ce . 
quelle décidera, pour connattre de caté- 


gories déterminées d’affaires, par exemple’ 
d’affaires de travail et d’affaires concernant 


le transit et les communications. 


2, La Cour peut, & toute époque, con- 
stituer une chambre pour connaitre d'une 
affair déterminée. Le nombre des juges de 


cette chambre sera fixé par la Cour avec. . 


l'assentiment des parties. 
3. Les chambres prévues au présent arti- 
cle statueront, si les parties le demandent, 


As the Permanent Court’s special chambers for labor cases and transit and 


communications cases had never been activated, the Washington Committee 
of Jurists adopted an American proposal that they be eliminated and that the 
Court be given a general power to create chambers as needed. The first 
paragraph of the new text envisages standing chambers, available for dealing 
with special categories of cases; such chambers might be regional. The 
second paragraph would enable the Court to create a chamber for a particu- 
lar case; the desirability of this provision was indicated in 1928 when, as the 
Court lacked a quorum, the agent of the French Government in the Serbian 
Loans Case suggested that the judges available sit as an arbitral tribunal to 
hear tap case." 


Article 27 


[Cases relating to transit and communica- 
tions, particularly cases referred to in Part 
XII (Ports, Waterways and Railways) of 
the Treaty of Versailles and the correspond- 
ing portions of the other treaties of peace, 
shall be heard and determined by the Court 
under the following conditions: 

[The Court will appoint every three years 
a special Chamber of five judges, selected so 
far as possible with due regard to the pro- 
visions of Article 9. In addition, two judges 
shall be selected for the purpose of replacing 
a judge who finds it impossible to sit. Ifthe 
parties so demand, cases will be heard and 


[Pour les affaires concernant le transit et 
les communications, et spécialement pour 
les affaires visées dans la Partie XII (Ports, 
Voies d’eau, Voies ferrées) du Traité de 


_ Versailles et les parties correspondantes des 


autres traités de paix, la Cour statuera dans 
les conditions ci-après: 

{La Cour constituera, pour chaque période - 
de trois années, une Chambre spéciale com- 
posée de cing juges désignés en tenant 
compte autant que possible des prescriptions 
de l’article 9. Deux juges seront, en outre, 
désignés pour remplacer celui des juges qui 
se trouverait dans l'impossibilité de siéger. 


% See Hudson, Permanent Court of International Justice, 1920-1942, p. 337 note. 
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determined by this Chamber. In the ab- 
sence of any such demand, the full Court 
will sit. When desired by the parties or 
decided by the Court, the judges will be 
assisted by four technical assessors sitting 
with them, but without the right to vote. 


[The technical assessors shall be chosen for 
each particular case in accordance with rules 
of procedure under Article 30 from a list 
of ‘Assessors for Transit and Communica- 
tions Cases” composed of two persons nomi- 
nated by each Member of the League of 
Nations. 

[Recourse may always be had to the sum- 
mary procedure provided for in Article 29, 
in the cases referred to in the first paragraph 
of the present Article, if the parties so 
request,] ' 


A judgment given by any of the chambers 
provided for in Articles 26 and 29 shall be 
considered as rendered by the Court. 


Sur la demarde des parties, cette Chambre 
statuera, A défaut de cette demande, la 
Cour siégera en séance plénière, Si les 
parties le désirent, ou ai la Cour le décide, 
les juges seront assistés de quatre assesseurs 
techniques si#geant à leurs côtés avec voix 
consultative, 

[Les assessours techniques seront choisis 
dans chaque «as spécial d’après les règles de 
procédure visées à l'article 30, sur une liste 
d’ “Assesseurs pour litiges de transit et de 
communicaticns,” composée de noms pré- 
sentés à raisoa de deux par chaque Membre 
de la Société Jes Nations. 

[Le recours à la procédure sommaire visée 
à l'article 29 reste toujours ouvert dans les 
affaires visées & l'alinéa premier du présent 
article, si les parties le demandent.| 


Tout arrêt rendu par l'une des chambres 
prévues aux srticles 26 et 29 sera considéré 
comme rendu. par la Cour. 


The new text of this Article, proposed by the americar member of the 
Committee of Jurists at Washington, takes over the substar.ce of a provision 
in Article 73 of the 1936 Rules of the Permanent Court. 


Article 28 


The [special] chambers provided for in 
Articles 26 and [27] 29 may, with the consent 
of the parties [to the dispute], sit and exer- 
cise their functions elsewhere than et The 


Hague. 


Les chambres [spéciales] prévues aux arti- 
cles 26 et [27] 29 peuvent, avec le consente- 
ment des parties [en cause], siéger et exercer 
leurs fonctions ailleurs qu’a La Haye. 


The changes in this Article are in part stylistic but it was necessary to 
adapt the text to the new provisions in Article 26 snd it is now extended to 
apply to the Chamber for Summary Procedure. 


Article 29 


With a view to the speedy despatch of 
business, the Court shall form annually a 
[Chamber] chamber composed of five judges 
[who] which, at the request of the [contest- 
ing] parties, may hear and determine cases 
by summary procedure. In addition, two 
judges shall be selected for the purpose of 
replacing [a judge] judges who [finds] find it 
impossible to sit. 





En vue de la prompte expédition des 
affaires, la Cour compose annuellement une 
[Chambre] chambre de cing juges, appelés à 
statuer en procédure sommaire lorsque les 
parties le demandent. Deux juges seront, 
en outre, désignés [,] pour remplacer celui des 
juges qui se trauverait dans l'impossibilité de 
siéger. 


Apart from the merely stylistic changes in the English version, the text is 


maintained as revised in 1929. 
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“Article.30 
1, The Court shall frame rules for [regu- 1, La‘Cour détermine par un règlement le 
lating] carrying out its [procedure] functions. mode suivant lequel elle exerce ses attribu- 
In particular, it shall lay down rules [for] of tions. Elle règle notamment [la] sa pro- 
[summary] procedure. cédure [sommaire]. 
‘2. The Rules of the Court may provide 2. Le Règlement de la Cour peut prévoir 
for assessors to sit with the Court or'with des assesseurs siégeant à la Cour ou dans ses 


any of its chambers, without the right to chambres, sans droit de vote. 
vote. 


The changes in the first part of the first paragraph of the English version of 
this Article bring it into correspondence with the original French version. 
The new second paragraph is an adaptation and an extension of provisions 
for assessors previously included in Articles 26 and 27, though those provi- 
sions had never been applied. As it fails to carry over ‘any intimation as to 
the manner in which assessors’shall be selected, it leaves a lacuna in the new 
Statute to be ‘filled by Rules of Court. Though provisions for assessors have 
been popular in recent international instruments, there have been few, if any, 
cases in which assessors have ‘been called upon to function. 


Article 31 


1, Judges of the nationality of each ofthe - 1; Les juges de la nationalité de chacune 
[contesting] parties shall retain their right to ‘des parties [en cause] conservent le droit de 
sit in the case before the Court. ! giéger dans l'affaire dont la Cour est saisie. 

2. If the Court includes upon the Bench a 2. Si la Cour compte sur le siège un juge 
judge of the nationality of one of the parties, de la nationalité d'une des parties, [l’autre] 
[the] any other party may choose apersonto toute autre partie peut désigner une ‘per- 
sit as judge. Such person shall be chosen sonne de son choix ‘pour siéger en qualité de 
preferably from among those persons who juge. ‘Celle-ci-devra être prise de préférence 
have been nominated as candidates as pro- parmi les personnes qui ont été objet d'une 
vided in Articles 4 and 5. présentation en conformité des articles 4et 5. 

3. If the Court includes pain the Bench 3. Sila Cour ne compte sur le siége aucun 
no "judge of the nationality of the [contest- juge de la nationalité des parties, chacune de 
ing] parties, each of these parties may pro- ces parties peut procéder à la désignation 
ceed to [select] choose a judge as provided in__-d’un ‘juge de la même manière -qu’au para- 
[the preceding] paragraph 2 of this Article. graphe précédent. 

4, The [present provision] provisions of 4, [La] Le [présente] présent [disposition] 
this Article shall apply to the case of Articles article s’applique.dans.le cas des articles 26 
26 [, 27] and 29, In such cases, the Presi- [, 27] et 29. En pareils cas, le Président 
dent shall request one or, if necessary, two of priera un,-ou, s'il y a lieu, deux des membres 
the members of the Court forming the dela Cour composant la [Chambre].chambre, 
[Chamber] chamber to give place to the de.céder leur place aux membres de la Cour 
members of the Court of the nationality of de la nationalité des parties intéressées 
the parties concerned, and, failing such, orif et, .a défaut ou-en cas d’empéchement, aux 
they are unable to be present, to the Judges juges-spécialement désignés par les parties. 
specially [appointed] chosen by the parties. 

5. Should there be “several parties in the . 5. Lorsque plusieurs parties font cause 
same interest, they shall, for the purpose of commune, elles ne comptent, pour l’applica- 


% See Hudson, Permanent Court of International Justice, ‘1920-1942, pp. 348-349. 
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_ the preceding provisions, be reckoned as one 
party only. Any doubt upon this point [is] 
shall be settled by the decision of the Court. 

'6.. Judges [selected] chosen as laid down 
in paragraphs 2, 3, and-4 of this Article shall 
fulfil the conditions required by Articles 2, 
17 (paragraph 2), 20, and 24 of [this] the 
present Statute. They shall take part in 
the decision on ‘terms of complete equality 
with their colleagues. 


' tion des dispositions qui [précèdent] précé- 
- dent, que pour une seule. 


En cas de doute, 
la Cour dédde. l 

6. Les juzes désignés, comme il est dit aux 
paragraphes 2, 3 et 4 du présent article, 
doivent satisfaire aux prescriptions des arti- 
cles 2 [5], 12, [alinéa] paragraphe 2 [;] , 20 et 
24 du présent Statut. Ils participent à la 
décision dans des conditions de complète 
égalité avec leurs collègues. 


Despite some criticism of the provisions for jucges ad hoc, no disposition to 
‘change this system was evident, either at Washiagton or at San Francisco. 
Apart from the stylistic changes, the text is maintained as revised in 1929. 


Article 32 


1. [The] Each [members] member of the 
Court shall Teceive an annual salary. salary. 

2. The President: shall receive a special 
annual allowance. 

3. The Vice-President shall receive & Spe- 
cial allowance for every day on which he acts 
as President. 

_ 4. The judges [appointed] chosen under 

Article 31, other than members of the Court, 
shall receive [an indemnity] compensation for 
each day on which they [sit] exercise their 
functions. 

5. These salaries, allowances, and fin- 
demnities] compensation shall be fixed by 
the General Assembly [of the League of Na- 
tions on the proposal of the Council]. They 
may not be decreased donng the term of 
o-lice. 

6. The salary -of the Registrar shall be 
fixed by the General Assembly -on the pro- 
posal of the Court. 

7. Regulations made by the General As- 
sembly shall fix the conditions under which 
[retiring] retirement pensions may be given 
to members of the Court and to the Regis- 
trar, and the conditions under which mem- 
bers of the Court and the Registrar shall 
have their [travelling] traveling expenses 
refunded. 

8. The above salaries, [indemnities and] 
allowances, and compensation shall be free 
of all taxation. 


1. Les mambres de la Cour regoivent un 
traitement 2nnuel. 

2. Le Président regoit une allocation 
annuelle speciale. 

8. Le Vice-Présidert reçoit une allocation 
spéciale pour chaque jour où il remplit les 


fonctions de [président] Président. 


4. Les juges désigrés par application de 
l'article 31, autres que les membres de la 
Cour, recgoi~ent une indemnité pour chaque 
jour où ils-exercent leurs fonctions. 


5. Ces traitements, allocations et in- 
demnités sont fixés paz l’ Assemblée Générale 
[de la Socié:é des Nations sur la proposition 
du Conseil] Ils ne peuvent être diminués 
pendant la -lurée des Zonctions. 





6. Le ira temnant dı Greffier est fixé par 


` Assemblée Générale sur la proposition de 


la Cour. 

7. Un règlement adopté par l’Assemblée 
Générale fixe les conditions dans lesquelles 
[les] des ț des pensions: sont allouées aux membres 
de la Cour e au Greffier, ainsi que les condi- 
tions dans lesquelles les membres de la 
Cour et le ‘Greffier regoivent le rembourse- 
ment de leurs frais de voyage. 

8. Les traitements, [indemnités et] allo- 
cations .et irdemnités sont exempts de tout 
impôt. 


Apart from the chiefly stylistic and consequential changes, the text is 
maintained as revised in 1929. Paragraph 5 was amended to take account 
of the General Assembly’s exclusive control of finances. 
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Article 33 


The expenses of the Court shall be borne 
by the [League of] United Nations [,] in such 
g manner as shall be decided by the General 
Assembly [upon the proposal of the Council]. 





Les frais de la Cour sont supportés par [la 
Société des] Jes Nations Unies de la manière 
que l’ Assemblée Générale d décide [sur la 
proposition du Conseil], 


The changes in this Article are chiefly consequential; the omission of the 
concluding phrase.is in line with the provisions.in Article 17 of the Charter 
which invest the General Assembly exclusively with power to deal we 


financial questions. 


Chapter II 
Competence of the Court 


Chapitre II 
Compétence de la Cour 


Though fundamental changes have not been made in this Chapter, some- 
what more liberal account has been taken of the position of international 


organizations vis-d-vis the Court. 


Article 34 


1. Only [States] states [or Members of the 
League of Nations can] may be parties in 
cases before the Court. - 


2. The Court, subject to and in con- 
formity with its Rules, may request of pub- 
lic international organizations information 


relevant to cases before it, and shall receive 


such information presented by such organi- 


gations on their own initiative. 





3. Whenever the construction of the con=, 


stituent instrument of a public international 
organization or of an international conven- 
tion adopted thereunder is in question in a 
case before the Court, the Registrar shall so 
notify the public international organization 
concerned and shall communicate to it cop- 
ies of all the written proceedings. 


` When the original text of the first paragraph of this Article was drafted in ` 


1. Seuls les [États] Etats [ou les Membres 
de L Société des Nations] ont qualité pour se 
présenter devant la, Cour. 


2. La Cour, dans les conditions prescrites 
par son:Règlement, pourra demander aux 
organisations internationales publiques des 
renseignements relatifs aux affaires portées 
devant elle, et recevra également les dits 
renseignements qui lui seraient présentés 
par ces organisations de leur propre initia- 


tive. 


3. Lorsque l’interprétation de lacte con- 
stitutif d’une organisation internationale 
publique ou celle d'une convention inter- 
nationale adoptée en vertu de cet acte est 
mise en question dans une affaire soumise & 


la Cour, le Greffier en avise cette organisa- 


tion et lui communique toute la procédure 
écrite. 








1920, it was customary to refer to both States and Members of the League ‘of 
Nations because of doubt as to the condition of some of the latter, particu- 


larly of the British Dominions; at San Francisco the term states was given a. 


broader application, and all the signatories of the Charter are (in Article 3) 
characterized assuch. There was some disposition at Washington to permit 
public insernational organizations to appear as parties before the Court; a 
suggestion to this end had been advanced by the International Labor Office 


in 1944. 


3 League of Nations Document, C.20.M.20,1944.V. 


- 
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The new second paragraph is an enlargement of a provision in the final 
paragraph of Article 26 of the criginal Statute which applied only to the Inter- _ 
national Labor: Office. The mew third paragraph, proposed by the British 
delegation at San Francisco, is in line with insBtence of the International 
Labor Office that its locus sicndi under the original Article 26 be in some 
degree maintained. | 


Article 35 


1. The Court shall be open to the [Mem- 
bers of the League and also to States} states 
[mentioned in the Annex to the Covenant] 
parties to the present Statute. 

2. The conditions under which tke Court 
shall be open to other [States] statzs shall, 
subject to the special provisions s contained 
in treaties in force, be laid down by the Se- 
curity Council, but in no case shall such 
[provisions] conditions place the parties in a 
position of Inequality before the Court. 

3. When a [State] state which 3 not a 
Member of the [League of] of] United Nations 
is a party to a [dispute] case, the Coart shall 
fix the amount which that t party is to con- 
tribute towards the expenses of the Court. 
This provision shall not apply if suca [State] 
state is bearing a share of the expenses of 
the Court. 


1. La Cour est ouverte aux [Membres de 
la Société des Nations, ainsi qu’aux Etats 
mentionnée à l’annexe au Pacte] Etats 
parties au orésent Statut. 

2, Les conditions auxquelles elle est ou- 
verte aux autres [Etats] Etats sont, sous 
réserve des dispositions particuliéres des 
traités en ~igueur, réglées par le Conseil de 
Sécurité, eb, dans tous les cas, sans qu’il 
puisse en sésulter pour les parties aucune 
inégalité devant la Cour. 

3. Lorsqu’un [Etat] Etat, qui mest pas 
Membre [ce Ja Société] des Nations Unies, 
est partie ən cause, la Cour fixera la con- 
tribution sux frais de la Cour que cette 
partie devra supporter. ‘Toutefois, cette 
disposition ne s’appliquera pas, si cet 
[Etat] Etat participe aux dépenses de la 
Cour. 





Apart from the merely stylistic or consequential changes, the text is main- 


tained as revised in 1929. 


Article 36 


1. The jurisdiction of the Court comprises 
all cases which the parties refer to i7 and all 
matters specially provided for in the Charter 
of the United Nations or in treaties and con- 
ventions in force. 

2. The [Members of the League of Na- 
tions and the States] states [mentioned in the 
Annex to the Covenant) parties to the pres- 


_ ent. Statute may [, either when signing or 


ratifying the Protocol to which the present 
Statute i is adjoined, or at a later monent,] at 
any tim time declare that they recognize as com- 
pulsory ipso Jacto and without special agree- 


‘ment, in relation to any other [Member or 


State] state accepting the same ob-igation, 
the jurisdiction of the Court in all [cr any of 
the classes of] legal disputes concerring: 


1. La ccmpétence de la Cour s'étend & 
toutes les xffaires que les parties lui soumet- 
tront, ains. qu’a tous les cas spécialement 
prévus dans la Charte des Nations Unies ou 
dans les treités et conventions en vigueur. . 

2: Les [Membres de la Société et Etats] 
Etats [mentionnés à l’annexe au Pacte] 
parties au présent Statut, pourront, [soit lors 
de la signature ou de la ratification du Proto- 
cole, auquel le présent Acte est joint, soit 
ultérieurerent] à n'importe quel moment, 
déclarer rezonnattre [dès à présent] comme 
obligatoire [,] de plein droit et sans conven- 
tion spéciale, [vis-à-vis] A l’égard de tout 


. autre [Membre ou Etat] Etat acceptant la 


méme obligation, la juridiction de la Cour 
sur [foutes ou quelques-unes des catégories 
de] tous Iss différends d’ordre juridique 
ayant pour objet: 
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{(a)] a. the interpretation of a treaty; 

[(b)] b. any question of international 
law; 

[(c)] c. the existence of any fact which, 
if established, would constitute a breach 
of an international obligation; 

[((d)] d, the nature or extent of the 
reparation to be made for the breach of an 


international obligation. 
3. The [declaration] declarations referred 


to above may be made unconditionally or on 
condition of reciprocity on the part of sev- 
eral or certain [Members or States] states, or 
for a certain time. 


4. Such declarations shall be deposited 
with the Secretary-General of the United 
Nations, who shall transmit copies thereof to 


the parties to the Statute and to the Regis- 
trar of the Court. 


5. Declarations made under Article 36 of 
the Statute of the Permanent Court of In- 
ternational Justice and which are still in 


force shall be deemed, as between the parties 
to the present Statute, to be acceptances of 
the compulsory jurisdiction of the Inter- 
national Court of Justice for the period which 


they still have to run and in accordance with 
their terms. 


6. In the event of a dispute as to whether 
the Court has jurisdiction, the matter shall 
be settled by the decision of the Court. 


4 


a[)]. Pinterprétation d’un traité; 
bP]. toul point de droit international; 


cl]. la réalité de tout fait qui, s'il était 
étabh, constituerait la violation d’un en- 
gagement international; 
dD]. la nature ou l'étendue de la répara- 
tion due pcur la rupture d’un engagement 
international. 

3. [La] Les [déclaration] déclarations ci- 
dessus visées [pourra] pourront étre [faite] 
faites purement et simplement ou sous con- 
dition de réciprocité de la part de plusieurs 
ou de certains [Membres ou Etats] Etats, ou 
pour un délai déterminé. 

4, Ces dézlarations seront remises au 


Secrétaire Général des Nations Unies qui en 
transmettra copie aux parties au présent 
Statut ainsi qu'au Greffier de la Cour, 


5. Les déclarations faites en application 
de l'article 36 du Statut de la Cour Perma- 
nente de Justice Internationale pour une 
durée gui west pas encore expirée seront 
considérées, dans les rapports entre parties 
au présent tatut, comme comportant ac- 
ceptation de la juridiction obligatoire de la 


Cour Internationale de Justice pour la 
durée restant & courir d'après ces déclara- 


tions et conformément à leurs termes. 

6. En cas de contestation sur le point de 
savoir si la Cour est compétente, la Cour 
décide, 


The addition in the first paragraph of this Article was suggested at Wash- 


ington, before the text of the Charter had been drafted; considering the 
actual text of the Charter, the addition is of doubtful effect, but it might 
become useful if the Charter were amended to confer some jurisdiction on the 
Court. 

The text of paragraph 2, which had been debated at length at Geneva in 
1920, led also to protracted debates at Washington and at San Francisco.?? 
At both places, a majority of the delegations desired to see compulsory juris- 
diction conferred on the Court; appeal was made to the extensive progress 
achieved under the optional provisions since 1920, and it was taken to in- 
dicate that the time had arrived for an advance. Yet some delegations— 
notably those of the United States and the Soviet Union—stated that their 
Governments might find it difficult or impossible to accept a provision for 

87 For an analysis of these debates, see Lawrence Preuss, “The International Court and 


the Problem of Compulsory Jurisdiction,” in 18 Department of State Bulletin, No. 327 (Sep- 
tember 30, 1945), pp. 471-478. 
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compulsory jurisdiction in the Statute, and that the fate of the Charter to 
which the Statute was to be annexed might thus be placed in jeopardy. In 
the hope of obtaining general agreement the New Zealand delegation pro- 
posed a provision for compulsory jurisdiction which would not apply to 
certain categories of cases; it also proposed an exhaustive list of permitted 
reservations, along the lines adopted in the Geneva General Act of 1928. 
The Canadian delegation proposed the inclusion in paragraph 2 of a non- 
exhaustive list of permitted reservations. The matter was referred by 
Committee 1 to its sub-Committee D, which took the first of the alternatives 
advanced at Washington as the basis of its work, and which on May 31 
reported by 6 votes to 3 in favor of the maintermance of paragraph 2 in its 
present form, with -a deletion of the words ‘or ay of the classes of.” This 
deletion was said to be “favorable to the jurisdiction of the Court, since it 
eliminates the distinctions which the present text seems to make”; yet the 
forty-six States which had made.declarations under Article 36 had seldom 
taken account of the possibility of excluding any of the enumerated classes.*8 
When a vote was first taken in Committee 1 on the maintenance of the 
optional provision, the result, 26 votes to 16, failed to achieve the required 
majority of two-thirds; later, by 31 votes to 14. Committee 1 decided to 
maintain the optional as opposed to an obligatory provision, but the dele- 
gations of Australia, China, New Zealand and Turkey declared that “they 
voted in favor only to prevent a stalemate.” The delegations of Bolivia, 
Costa Rica, Cuba, Ecuador, Egypt, El Salvador, Greece, Guatemala, Iran, 
Liberia, Mexico, Panama, Paraguay, and Urugtay maintained their op- 
position to the result.29 

A question may be raised as to the effect of the provision in paragraph 7 
of Article 2 of the Charter that nothing in the Charter “shall authorize the 
United Nations to intervene in matters‘ which ere essentially within the 
domestic jurisdiction of any state or shall require the Members to submit 
such matters to settlement under the present Charter.” This can hardly 
be taken to be an exclusion from declarations to be made under Article 36 
of the Statute of “questions which by internaticnal law fall exclusively” 
within the national jurisdiction ;*® that exclusion may be thought to follow 
from the enumerations in Article 36 itself, though it is to be noted that some 
of the declarations in the past have repeated it. 

The changes in paragraph 3 are merely stylistiz. Sub-Committee D of 
Committee 1 pointed out that Article 36 “has consistently been interpreted 
in the past as allowing states accepting the jurisdiction of the Court to sub- 

33 See Hudson, Permanent Court of International Justice, 120-1942, p. 467. 

39 Tt is notable that all of these States are, or have.been, Members of the League of Na- 
tions. Costa Rica, Ecuador, Egypt, Guatemala, Liberia, and Mexico had not become parties 
to the Statute of the Permanent Court, but Bolivia, Cuba, E: Salvador, Greece, Iran, Pan- 
ama, Paraguay, and Uruguay had made declarations under Article 36 accepting the compul- 


sory jurisdiction of the Permanent Court. 
4¢ See 1 Documents of the Conference, p. 615. 
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ject their declarations to reservations,” and it “considered such interpreta- 
tion as henceforth established.” 

The insertion of a new paragraph 4 entered into a detail of housekeeping, 
but in view of the uncertainties which have arisen it may prove to be 
useful. 

The new paragraph 5 was inserted with the purpose of preserving some of 
the jurisciction of the Permanent Court for the naw Court. For the States 
which had deposited ratifications on October 24, 1945, the date on which 
the Statute entered into force, the provision must operate as of that date. 
At that time, declarations made by the following States under Article 36 were 
in force, and ‘‘as between the parties to the Statute” the provision applies 
to them: Argentina, Brazil, Denmark, Dominican Republic, Great Britain, 
Haiti, Iran, Luxemburg, New Zealand, Nicaragua, and El Salvador. The 
provision will similarly apply from the dates of their deposits of ratifications, 
to declarations made by Australia, Bolivia, Canada, Colombia, India, 
Netherlands, Norway, Panama, South Africa, and Uruguay.” On the other 
hand, declarations made by the following States under Article 36, which 
were also in force on October 24, 1945, will not te covered by the provision 
unless these States become parties to the new Statute: Bulgaria, Finland, 
Ireland, Portugal, Siam, Sweden, and Switzerland. The San Francisco 
Conference also recommended that Members of the United Nations Or- 
ganization ‘“‘declare as soon as possible their acceptance of the obligatory 
jurisdiction” of the Court.® 


Article 37 


[When] Whenever a treaty or convention 
in force provides for {the] reference of a 
matter to a tribunal to [be] have been insti- 
tuted by the League of Nations, or to the 
Permanent Court of International Justice, 
the [Court will be such tribunal] matter 
shall, as between the parties to the present 
Statute, be referred to the International 
Court of Justice. 





Lorsqu’un traité ou une convention en 
vigueur [vize] prévoit le renvoi à une juridic- 
tion [à établir par] que devait instituer la 
Société des Nations ou à la Cour Permanente 
de Justice Internationale, la Cour Inter- 
nationale de Justice constituera cette juridic- 


tion entre les parties au présent Statut. 


The changes in this Article were designed to preserve some of the juris- 


diction of the Permanent Court for the new Court. 
have been concluded conferring jurisdiction on the Permanent Court. 


Many scores of treaties 
To 


the extent that the parties to such treaties are parties to the new Statute 
the provision will effectively transfer this jurisdiction to the new Court; to 


41 On the practice in the past see Hudson, Permanent Court of International Justice, 1920- 


1942, pp. 467-472. 


8 On December 27, 1945, ratifications of the Charter had been depaiited by all of these 


States. 
431 Documents of the Conference, p. 627. 
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the extent that the parties to such treaties are not parties to the new Statute 
a transfer is not effected without further action or. negotiations.“ Hence, 
some of the provisions for the Permanent Court’s jurisdiction may lapse. 


Article 38 | 


1. The Court, whose function is to decide 
in accordance with international law such 


disputes as are submitted to it, shall apply: 


1. La Com, dont la mission est de régler 
conformément au droit international les dif- 


férends qui :ui sont soumis, applique: 


[1] a. [International] international con- 
ventions, whether general or particular, 
establishing rules expressly recognized by 
the contesting [States] states; 

[2] b. [International] international cus- 
tom, as evidence of a ganeral practice ac- 
cepted as law; 


[8] c. [The] the general principles of law — 


recognized by civilized nations; 

[4] d. [Subject] subject to the provisions 
of Article 59, judicial decisions and the 
teachings of the most highly qualified pub- 
licists of the various nations, as sub- 
sidiary means for the determination of 
rules of law. 

2. This provision shall not prejudice the 


[1] a. Les] les conventions interna- 
tionales, soit générales, soit spéciales, étab- 
lissant des règles expressément reconnues 
par les [Etats] Etats en litige; 

[2] b. Lal] la cot coutume internationale 
comme preuve > d’une pratique générale 
acceptée zomme étant le droit; i 

[3] c. [Les] les principes généraux de 
droit reccnnus par les nations civilisées; 

[4] d. [Bous] sous réserve de la disposi- 
tion de l’erticle 59, les décisions judiciaires 
et la doctrine des publicistes les plus 
qualifiés des différentes nations, comme 
moyen auxiliaire de détermination des 
règles de droit. 
2. La prasente disposition ne porte pas 


power of the Court to decide a case ex aequo 
et bono, if the parties agree thereto. 


atteinte à la faculté pour la Cour, si les 
parties sont d’accord, de statuer ex aequo : ‘et 


bono. . | 


The change in the introductory sentence in paragraph 1 of this Article was 
proposed by the Chilean delegation at San Francisco to complete the original 
text. No doubt had ever been expressed on this point; indeed, the Per- 
manent Court had without challenge often referred to itself as an “organ of 
international law,” or as possessing a mandate to apply international law. 45 
The stylistic changes in the sub-paragraphs of paragraph 1 are of littlei impor- 
tance. Yet it may be thought that sub-paragraph z has been materially modi- 
fied by the provision in paragraph 2 of Article 102 of the Charter that an 
unregistered treaty or international agreement ertered into by a Member of 
the Uniied Nations after the Charter’s coming into force may not be i in- 
voked “before any organ of the United Nations”; possibly in practice the 
consequence of this provision may easily be i. however, by the regis- 
tration at any time of the instrument intended z0 be invoked. There was 
some disposition at San Francisco to insist upon the successive application 
of the sources enumerated but the practice of tke Permanent Court in this 


connection was deemed to be satisfactory. | 


4 Some question may arise where States in both categories are parties to certain instru- 
ments, e.g., the Constitution of the International Labor Grganization. 
a5 See Hudson, Permanent Court of International Justice, 1920-1942, pp. 603-605. 
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Paragraph 2 is maintained as it was drafted in 1920, though commentators 
are by no means in accord as to its meaning.*® 


. Chapter JIT 
Procedure 


Chapitre IIT 
Procédure 


Many of the provisions in Chapter III were originally modelled on histori- 
cal precedents, and as the Permanent Court’s procedure never led to any 
dissatisfaction, there was little disposition to mocify these provisions, either 


in 1929 or in 1945. 


Article 39 


1. The official languages of the Court shall 
be French and English. If the parties agree 
that the cese shall be conducted in French, 
the judgment [will] shall be delivered in 
French. If the parties agree that the case 
shall be conducted in English, the judgment 
[will] shall be delivered in English. 

2. In ths absence of an agreement as to 
which language shall be employed, each 
party may, in the pleadings, use the language 
which it prefers; the decision of the Court 
[will] shall be given in French and English. 
In this case the Court [will] shall at the same 
time determine which of the two texts shall 
be considered as authoritative. 

3. The Court [may] shall, at the request 
of any party, authorize a language other 
than French or English to be used by that 


party. 





1. Les langues officielles de la Cour sont 
le français et l’anglais. Si les parties sont 
d’accord pour que toute la procédure ait lieu 
en français, le jugement sera prononcé en 
cette langu. Si les parties sont d’accord 
pour que toute la procédure ait lieu en anglais, 
le jugement sera prononcé en cette langue. 

2. A défaut d’un accord fixant la langue 
dont il sera fait usage, les parties pourront 
employer pour les plaidoiries celle des deux 
langues qu'elles [préféreront] préféreront, 
et l’arrét de la Cour sera rendu en frangais et 
en anglais. En ce cas, la Cour désignera en 
méme temps celui des deux textes qui fera 
fol. 

3. La Cour [pourra], 4 la demande de 
toute partie, [autoriser] autorisera l’emploi 
par cette partie d'une langue autre que le 
français ou l'anglais. 


The changes in paragraphs 1 and 2 of this Article are merely stylistic. 
A substantive change in paragraph 3 makes the previously permissive pro- 


vision mandatory. 


Article 40 


1. Cases are brought before the Court, 
as the case may be, either by the notification 
of the special agreement or by a written 
application addressed to the Registrar. In 
either case the subject of the dispute and the 
[contesting] parties [must] shall be indicated, 

2. The Registrar shall forthwith com- 
municate the application to all concerned. 


1. Les affaires sont portées devant la 
Cour, selon le cas, soit par notification du 
compromis, soit par une requéte, adressées 
au [Greffe] Greffier; dans les deux cas, 
Vobjet du différend et les parties [en cause] 


doivent étre indiqués. 
2. Le [Greffe] Greffer donne immédiate- 


ment communication de la requête à tous 
intéressés. ; 





48 In the Meuse Case, Series A/B, No. 70, the Permanent Court applied a principle of equity 
without any agreement between the parties. Yet before the Senate Committee on Foreign 
Relations, Mr. Hackworth interpreted the provision to mean that “‘the Court may apply the- 
principles of equity in any case where the parties to the case agree to have those principles 
applied.” Hearings on the Charter, p. 340. 
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3. He shall also notify the Members of the 
(League of] United Nations through the 
Secretary-General, and also any other [States] 
states entitled to appear before the Court. 


3. Il en informe également les Membres 
[de la Société] des Nations Unies par Fen- 
tremise dr Secrétaire [général] 1] Général, ainsi 
que les ausres [Etats] Etats admis a ester en 
justice derant la Cour, 


Apart from the merely stylistic or consequential changes, the text is 


maintained as revised in 1929. 


Article 41 


1. The Court shall have the power to 
indicate, if it considers that circumstances so 
require, any provisional measures which 
ought to be taken to [reserve] preserve the 
respective rights of either party. 

2. Pending the final decision, notice of the 
measures suggested shall forthwith be given 
to the parties and to the Security Council. 


1, La Cour a le pouvoir d'indiquer, si elle 
estime que les circonstances l’exigent, quelles 
mesures conservatoires du droit de chacun 
doivent être prises å titre provisoire, 


2. En ettendant l’arrét définitif, l'indica- 
tion de zes mesures est immédiatement 
notifiée aux parties et au Conseil de Sécurité, 


The change of “reserve” to “preserve” in tbe English version of the first 
paragraph of this Article corrects a typograrhical error made in 1920.47 
Only stylistic and consequential changes are msde in the second paragraph. 


Article 42 


1. The parties shall be represented by 
agents. 


2, They may have the assistance of coun-- 


sel or advocates before the Court. 

3. The agents, counsel, and advocates of 
parties before the Court shall enjoy the 
privileges and immunities necessary to the 
independent exercise of their duties. 


1. Les parties sont représentées par sid 
agents, 

2. Elles peuvent se faire assister Sa la 
Cour par Jes conseils ou des avocats. 

3. Les agents, conseils et avocats des- 
parties devant la Cour jouiront des priviléges 
et immurités nécessaires à l'exercice indé- 


pendant ce leurs fonctions. 


- The addition of the new third paragraph of this Article was inspired by the 


experience of the Permanent Court. In 1939, the Bulgarian agent in the 
case of the Electricity Company of Sofia and Bulgaria informed the Court that 
owing to the necessity of crossing belligerent countries to reach The Hague 
and the consequent risks to personal safety, the Bulgarian Government had 
forbidden the departure of its agent and of the Bulgarian judge ad hoc; in 
1940 the Court rejected the contention that tke facts alleged constituted a 
- situation .of force majeure with the consequences drawn.*® 


Article 43 


1, The procedure shall consist of two 
parts: written and oral. 

2. The written proceedings shall consist 
of the communication to the [judges] Court 


1. La procédure a deux phases: Pune 
écrite, autre orale. 

2. La procédure écrite comprend la com- 
municaticn À juge et à partie des mémoires, 


47 See Hudson, Permanent Court of International Juszice, 1920-1942, p. 199, note 84. 


48 Series A/B, No. 80. 
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and to the parties of [Cases, Counter-Cases] 
memorials, counter-memorials and, if neces- 
sary, [Replies] replies; also all papers and 
documents in support. 

3. These communications shall be made 
through the Registrar, in the order and 
within the time fixed by the Court. . 

4. A certified copy of ‘every document 
produced by one party shall be communi- 
cated to the other party. 

5. The oral proceedings shall consist of 
the hearing by the Court of witnesses, ex- 
perts, agents, counsel, and advocates. 


des contre-mémoires, et [,] éventuellement, 
des répliques, ainsi que de toute pièce et 
document à l'appui. 


3. La communication se fait par l'entre- 
mise du [Greffe] Greffier dans l'ordre et les 
délais déterminés par lą Cour. 

4. Toute pièce produite par lune des 
parties doit être communiquée à lautre en 
copie certifiée conforme. 

5. La procédure orale consiste dans lau- 
dition par la Cour des témoins, experts, 
agents, conseils et avocats. 


The first change in paragraph 2 of the English version of this Article 


reconciles its meaning with that of the French version. 


The substitution of 


“memorials” for “cases,” and of “counter-memorials” for “counter-cases,” 
also brings the English version into harmony with the French; that sub- 
stitution had been made by the Permanent Court itself in Article 41 and 
other Articles of its 1936 Rules. 


Article 44 


1. For the service of all notices upon per- 
sons other than the agents, counsel, and ad- 
vocates, the Court shall apply direct to the 
government of the [State] state upon whose 
territory the notice has to be served. 


2. The same provision shall apply when- 
ever steps are to be taken to procure evidence 
on the spot. 


1. Pour totte notification à faire à d'au- 
tres personnes que les agents, conseils et 
avocats, la Cour s'adresse directement au 
gouvernement de [l’État] l'Etat sur le terri- 
toire duquel la notification doit produire 
effet. 

2. Il en est de même s'il s'agit de faire 
procéder sur place à l’établissement de tous 
moyens de preuve. 


Apart from the slight stylistic changes, the original text is maintained 


as drafted in 1920. 


Article 45 


The hearing shall be under the control of 
the President or, if he is unable to preside, of 
the Vice-President; if neither is able to pre- 
side, the serior judge present shall preside. 


The change in the English version 


Les débats sont dirigés par le Président et, 
à défaut de celui-ci, par le Vice-Président; 
en cas d’empéshement, par le plus ancien des 
juges présente. 


of this Article brings it into corre- 


spondence with the French version, which is mainiained as drafted in 1920 


with only commas added. 


Article 46 


The hearing in Court shall be public, un- 
less the Court shall decide otherwise, or un- 
less the parties demand that the public be 
not admitted. 


L’audience est publique, & moins gwil 
wen soit autrement décidé par la Cour ou 
que les deux parties ne demandent que le 
public ne soit pas admis. 


The original text is maintained as drafted in 1920. 
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Article 47 


1. Minutes shall be made at each hear- 
ing [,] and signed by the Registrar and the 
President, 

2. ‘These minutes alone shall be [the only] 
authentic [record]. 


1. Il esi tenu de chaque audience un 
procès-verbal signé par le Greffier et le 
Président. 

2. Ce procès-verbal a seul caractère 
authentique. 


Apart from the stylistic changes in the Englisk version of this Article, the 
original text is maintained as drafted in 1920. 


Article 48 


The Court shall make orders for the con- 
duct of the case, shall decide the form and 
time in which each party must conclude its 
arguments, and make all arrangements 
connected with the taking of evidence. 


La Cour rend des ordonnances pour la 
direction cu procès, la détermination des 
formes et délais dans lesquels chaque partie 
doit finalement conclure; elle prend toutes 
les mesures que comporte |’administration 
des preuves. 


The original text is maintained as drafted in 1920. 
Article 49 


The Court may, even before the hearing 
begins, call upon the agents to produce any 
document [,] or to supply any explanations, 
Formal note shall be taken of any refusal. 


La Cour peut, même avant tout débat, 
demander ux agents de produire tout docu- 
ment et de fournir toutes explications, En 
cas de refus, elle en prend acte. 


‘The original text is maintained as drafted in 920. 


Article 50 


The Court may, at any time, entrust any 
individual, body, bureau, commission, or 
other organization that it may select, with 
the task of carrying out an enquiry or giving 
an expert: opinion. 


A tout moment, la Cour peut confier une 
enquéte ot une expertise & toute personne, 
corps, bureau, commission ou organe de son 
choix. 


The original text is maintained as drafted in 1920. 


Article 51 


During the hearing any relevant questions 
are to be put to the witnesses and experts 
under the conditions laid down by the Court 
in the rules of procedure referred to in Arti- 
cle 30. 


Au cours des débats, toutes questions 
utiles sont posées aux témoins et experts 
dans les ccnditions que fixera la Cour dans 
le règlement visé à larticle 30. 


The original text is maintained as drafted in 1920. 
Article 52 


After the Court has received the proofs 
and evidence within the time specified for 
the purpose, it may refuse to accept any 
further oral or written evidence that one 
party may desire to present unless the other 
side consents. 


Après avoir reçu les preuves et témoig- 
nages dans les délais déterminés par elle, la 
Cour peut écarter toutes dépositions ou 
documents nouveaux qu’une des parties 
voudrait lui présenter sans |’assentiment de 
Pautre. 


The original text is maintained as drafted in 1920. 
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Article 53 


1. Whenever one of the parties [shall] 
does not appear before the Court, or {shall 
fail] fails to defend [his] its case, the other 
party may call upon the Court to decide in 
[favour] favor of [his] its claim. 

2. The Court must, , before doing so, sat- 
l isfy itself, not only that it has jurisdiction in 
accordance with Articles 36 and 37, but also 
that the claim is well founded in fact and law. 


1. Lorsqu’une des parties ne se présente 
pas, ou s’abstient de faire valoir ses moyens, 
l'autre partie peut demander à la Cour de 
lui aduger ses conclusions. 


2. La Cour, avant d’y faire droit, doit 
s'assurer non seulement qu’elle a compétence 
aux termes des articles 36 et 37, mais que les 
conclusions scnt fondées en fait et en droit. 


Apart from the merely stylistic changes in the English version of the first 
paragraph, the original text is maintained as drafted in 1920. 


Article 54 


i. When, subject to the control of the 
Court, the agents, [advocates and] counsel, 
and advocates have completed their presen- 
tation of the case, the President shall de- 
clare the hearing closed. 

2. The Court shall withdraw to consider 
the judgment. 

3. The deliberations of the Court shall 
take place in private and remain secret. 


1. Quand les agents, [avocats et] conseils 
et avocats ont fait valoir, sous le contrôle de 
la Cour, tous les moyens qu’ils jugent utiles, 
le Président prononce la clôture des débats. 


2. La Cour se retire en Chambre du Con- 
seil pour délibérer. 

3. Les délibérations de la Cour sont et 
restent secrètes. 


Apart from the merely stylistic changes in the first paragraph, the original 


text is maintained as drafted in 1920. 


Article 55 


1. All questions shall be decided by a 
majority of the judges present [at the hear- 
ing]. 

2. In the event of an equality of votes, the 
President or [his deputy] the judge who acts 
in his place shall have a casting vote. 


1. Les décisions de la Cour sont prises à la 
majorisé des juges présents. 


2. En cas də partage [de] des voix, la voix 
ia Président ou de celui qui ‘Te remplace est 
prépondérante. 


The changes in the English version of this Article bring it into correspond- 
ence with the French version, which is maintained as drafted in 1920. 


Article 56 


1. The judgment shall state the reasons 
on which it is based. 

2. It shall contain the names of the judges 
who have taken part in the decision. 


1. L'arrêt est motivé, 


2. IJ mentionne les noms des juges qui y 
ont} prs part. 


The original text is maintained as drafted in 1920. 
Article 57 


If the judgment does not represent in 
whole or in part the unanimous opinion of 
the judges, any [dissenting judges] judge 
[are] shall be entitled to deliver a separate 
opinion. 


Si Varrét n'exprime pas en tout ou en 
partie opinion unanime des juges, [les 
dissidents] tout juge [ont] aura le droit d'y 
joindre V’exposé de [leur] son opinion indi- 
viduells. 
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The slight change brings the text of this Artic. into conformity with the 


practice of the Permanent Court. 


Article 58 


The judgment shall be signed by the 
Tt shall be 


President and by the Registrar. 
read in open [Court] court, due notice having 
been given to the agents. 


L'arrêt est signé par le Président et par le 
Groeffier. L est lu en séance publique, les 
agents diment prévenus. 


The original text is maintained as drafted in 1920. 
Article 59 


The decision of the Court has no binding 
force except between the parties and in re- 
spect of that particular case, 


La décisbn de la Cour n'est obligatoire 
que pour le parties en litige et dans le cas 
qui a été décidé. 


The original text is maintained as drafted in 1920. 
Article 60 


The iulii is final and without appeal, 
In the event of dispute as to the meaning or 
scope of the judgment, the Court shall con- 
strue it upon the request of any party. 


L’arrét est définitif et sans recours. En 
cas de contzstation sur le sens et la portée 
de l’arrét, 1 appartient à la Cour de Pin- 


‘terpréter, à la demande de toute partie. 


The original text is maintained as drafted in 1920. 
Article 61 


1, An application for revision of a judg- 
ment [car] may be made only when it is 
based upon the discovery of some fact of such 
& nature as to be a decisive factor, which 
fact was, when the judgment was given, un- 
known to the Court and also to the party 
claiming revision, always provided that such 
ignorance was not due to negligence. 

2. The proceedings for revision [will] 
shall be opened by a judgment of the Court 
expressly recording the existence of the new 
fact, recognizing that it has such a character 
2s to lay the case open to revision, and declar- 
ing the application admissible on this ground. 

3. The Court may require previous com- 
pliance with the terms of the judgment be- 
fore it admits proceedings in revision. 

4, The application for revision must be 
made at latest within six months of the dis- 
covery of the new fact. 

5. No application for revision may be 
made after the lapse of ten years from the 
date of the [sentence] judgment. 


1. La revision de V’arrét ne peut être 
éventuellercent demandée à la Cour [qu’à] 
qu’en raison de la découverte d’un fait de 
nature À exercer une influence décisive et 
qui, avant le prononcé de l'arrêt, était in- 
connu de la Cour et de la partie qui demande 
la revision, 3ans qu’il y ait, de sa part, faute 
à Vignorer. i 

2. La procédure de revision s'ouvre par 
un arrêt de .a Cour constatant expressément 
l'existence cu fait nouveau, lui reconnaissant 
les caractères qui donnent ouverture à la 
revision, et déclarant de ce chef la demande 
recevable. 

3. La Coar peut subordonner Pouverture 
de la procedure en revision 4 l'exécution 
préalable de larrêt. 

4. La-demande en revision devra être 
formée au pius tard dans le délai de six mois 
aprés la découverte du fait nouveau. 

5. Aucume demande de revision ne pourra 
être formée après l’expiration d'un délai de 
dix ans & daster de l’arrét. 


Apart from the merely stylistic changes, the or:ginal text is maintained as 


drafted in 1920. 
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Article 62 


1. Should a [State] state consider that it 
has an interest of a legal nature which may 
be affected by the decision in the case, it may 
submit a request to the Court to be per- 
mitted to intervene [as a third party]. 

2. It [will] shall be for the Court to decide 
upon this request. l 





i 
+ 


1, Lorsqu’un [Etat] Etat estime que, dans 
un diferénd, un intérêt d’ordre juridique est 
pour kui en cause, il peut adresser à la Cour 
une requête, à fin d'intervention. 


2. La Cour décide. 


The delstion of the concluding phrase in the English version of paragraph 
1 of this Article brings it into correspondence with the French version. 


Article 63 


1. Whenever the construction of a con- 
vention to which [States] states other than 
those concerned in the case are parties is in 
question, the Registrar shall notify all such 
[States] states forthwith. 

2. Every [State] state so notified has the 
right to intervene in the proceedings [:]; but if 
it uses this right, the construction given by 
the judgmer:t will be equally binding upon it. 


1. Lorsqu’il sagit de interprétation 
d’une convention à laquelle ont participé 
d'autres [Etats] Etats que les parties en 
litige, le [Greffe] Greffier les avertit sans 
délai. 

2. Chacun d’eux a le droit d'intervenir au 
procès, et s'il exerce cette faculté, linter- 
prétation contenue Cans la sentence est 
également obligatoire à son égard. 


Apart from merely stylistic changes, the original text is maintained as 


drafted in 1920. 


Article 64 


Unless otherwise decided by the Court, 
each party shall bear its own costs. 


S’il n’en est autrement décidé par la Cour, 
chaque partie supporte ses frais de pro- 
cédure. 


The original text is maintained as drafted in 1920. 


Chapter IV 
Advisory Opinions 


Chapisre IV 
Avis consultatifs 


The principal changes in this Chapter were designed to effectuate the pro- 


visions included in the Charter, and to systematize the text. 


Though 


Article 14 of the Covenant of the League cf Nations provided for the ad- 
visory opmions of the Permanent Court, the 1920 text of the Statute failed 
to mention them; the amendments drafted in 1929 and brought into force in 
1936 were largely confined to the incorporation of procedural provisions 
from the Court’s Rules. With few changes the texts which were drafted in 
1929 are now maintained in the new Statute. 


Article 65 


1. The Court may give an advisory opin- 
ion on any legal question at the request of 
whatever body may be authorized by or in 
accordance with the Charter of the United 


Nations to make such a request. 


1, a Cour peut donner un avis consul- 
tatif sur touże question juridique, & la de- 
mandə de tout organe ou institution qui 


aura été autorisé par .a Charte des Nations 


Unies ou conformément à ses dispositions, 
à demander cet avis. 
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2. Questions upon which the advisory 
opinion of the Court is asked shall be laid 
before the Court by means of a written re- 
quesi[, signed either by the President of the 
Assembly or the President of the Council of 
the League of Nations, or by the Secretary- 
General of the League under instructions 
from the Assembly or the Council] I ] 

[The request shall contain] containing an 
exact statement of the question upon which 
an opinion is required, and [shall be] accom- 
panied by all documents likely to throw 
light upon the question. 


2. Les questions sur lesquelles lavis con- 
sultatif de la Cour est demandé sont expo- 
sées à la Cour par une requête écrite [, signée 
soit par le président de l’Assemblée ou par le 
président du Conseil de la Société des Na- 
tions, soit par le Secrétaire général de la 
Société agissant en vertu d’instructions de 
Assemblee ou du Conseil.] [ ] 

[La requête] qui formule, en termes précis, 
la question sur laquelle l'avis de la Cour est 
demandé. Il y est joint tout document 
pouvant servir & élucider la question. 


The new first paragraph of this Article was drafted at San Francisco to 


take account of the provisions inserted in Article 96 of the Charter. 


The 


second paragraph combines the essential parts ix the two paragraphs drafted 
in 1929, omitting only the details as to the signature of requests. 


Article 66 


1. The Registrar shali forthwith give no- 
tice of the request for an advisory opinion 
to [the Members of the League of Nations, 
through the Secretary-General of the 
League, and to any States] all states en- 
titled to appear before the Court. 


2. The Registrar shall also, by means of a 
special and direct communication, notify 
any [Member of the League or State] state 
[admitted] entitled to appear before the 
Court or international organization consid- 
ered by the Court, [(] ar, should it not be 
sitting, by the President/)], as likely to be 
able to furnish information on the question, 
that the Court will be prepared to receive, 
within a [time-limit] time limit to be fixed 
by the President, written statements, or to 
hear, at a public sitting to be held for the 
purpose, oral statements relating to the 
question. 

3. Should any [Member or] such [State] 
rs [referred to in the first paragraph] en- en- 


titled to appear before the Court have failed 
to receive the special coramunication [speci- 


fied above] referred to in paragraph 2 of this 
Article, such [Member or State] state may 
express a desire to submit a written state- 
ment({,] or to be heard; and the Court will 
decide. 

[2] 4. [Members,] States[,] and organiza- 
tions having presented written or oral state- 


1. Le Greffier notifie immédiatement la 
requête demandant lavis consultatif [aux 
Membres de la Société des Nations par 
entremise du. Secrétaire général de la 
Société, ainsi qu’aux Etats] à tous les Etats 
admis à ečer en justice devant la Cour. 


2. En outre, [à tout Membre de la So- 
oiété,] à tout [État] Etat Etat admis a ester devant 
la Cour et & toute organisation internationale 
jugés, par .a Cour ou par le Président si elle 
ne siége pas, susceptibles de fournir des 
renseignercents sur la question, le Greffier 
fait conna‘tre, par communication spéciale 
et directe, que la Cour est disposée à recevoir 
des exposés écrits dans un délai à fixer par 
le Président, ou à entendre des exposés oraux 
au cours c’une audience publique | tenue À 
cet effet. 


3. Si un [des Membres de la Société ou 
des Etats -nentionnés au premier alinéa du 
présent paragraphe] de ces Etats, n’ayant 
pas été l’objet de la communication spéciale 
[ci-dessus] visée au paragraphe 2 du présent 
article, exprime le désir de soumettre un 
exposé écrit ou d’étre entendu, la Cour 
statue. 


[2] 4. Las (Membres, États] Etats ou 
organisations qui ont présenté des exposés 
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ments or both shall be [admitted] permitted 
to comment on the statements made by 
other [Members, States,] states or organiza- 
tions in the form, to the extent, and within 
. the [time-limits] time limits which the Court, 
or, should it not be sitting, the President, 
shall decide in each particular case. Accord- 
ingly, the Registrar shall in due time com- 
municate any such written statements to 
{Members, States,] states and organizations 
having submitted similar statements. 


The changes in this Article are merely stylistic. 
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écrits ou oraux sont admis 4 discuter les 
exposés faits par d’autres [Membres, Etats] 
Etats et organisations dans les formes, 
mesures et délais fixés, dans chaque cas 
d’espéce, par Ia, Cour[,] ou, si elle ne siège 
pas, par le Président. A cet effet, le Greffier 
communique, en temps voulu, les exposés 
écrits aux [Membres, Etats] Etats ou organ- 
isations qui en ont eux-mêmes [présentés] 
présenté, 





The new text preserves 


an expression to which it has been difficult to give precise meaning in the 
past—‘‘States entitled to appear before the Court.” 49 


Article 67 


The Court shall deliver its advisory opin- 
jons in open [Court] court, notice having 
been given to the Secretary-General fof the 
League of Nations] and to the representa- 
tives of Members of the [League] United 
Nations, or other [States] states and of inter- 
national organizations immediately con- 
cerned, 


La Cour prononcera ses avis consultatifs 
en audience publique. le Secrétaire [général] 
Général [de la Société des Nations] et les 
représentants des M2mbres [de la Société] 
des Nations Unies, des autres [Etats] Etats 
et des organisations internationales directe- 
ment intéressés étant prévenus. 


Apart from the merely stylistic and consequential changes, the text is 


maintained as drafted in 1929. 


Article 68 


In the exercise of its advisory functionsf,} 
the Court shall further be guided by the 
provisions of the present Statute which ap- 
ply in contentious cases to the extent to 
which it recognizes them to be applicable. 


Dans l'exercice de ses attributions con- 
sultatives, la Cour s‘inspirera en outre des 
dispositions du présent Statut qui s’appli- 
quent en matitre contentieuse, dans la 
mesure ot elle les reconnattra applicables. 


Apart from the slight stylistic changes, the text is maintained as drafted 


in 1929. 


Chapter V 
Amendment 


Chapitre V 
Amendements 


This chapter, which is entirely new, supplies a lacuna in the original 


Statute. 


Though both the Covenant of the League of Nations and the 


Constitution of the International Labor Organization contained provisions 
for their amendment by something less than the unanimous action of the 
parties, the matter was not discussed by the draftsmen of 1920 and the 
original Statute did not deal with amendment. Nor was any provision on 
the subject drafted in 1929. As a consequence, an amendment of the 
Statute was deemed to require the consent of all the parties; the amendments 


+ See Hudson, Permanent Court of International Justicz, 1920-1942, pp. 892-394. 
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proposed on September 14, 1929 did not enter into force until February 1, 


1936. 


Article 69 


Amendments to the present Statute shall 
be effected by the same procedure as-is pro- 
vided bv the Charter of the United Nations 
for amendments to that Charter, subject 
however to any provisions which the General 
Assembly upon recommendation of the Se- 
curity Council may adopt concerning the 
participation of states which are parties to 


the present Statute but are not Members of 
the United Nations. 





Les amendements au présent Statut seront 
effectués >ar le même procédure que celle 
prévue pcur les amendements à la Charte 
des Nations Unies, sous réserve des disposi- 
tions qu’sdopterait l’Assemblée Générale, 
sur la recommandation du Conseil de Sé- 
curité, poar régler la participation à cette 
procédure des Etats qui, tout_en ayant 
accepté le présent Statut de la Cour, ne sont 
pas Membres des Nations Unies. 


Acting on an American suggestion, the Committee of Jurists at Wash- 
ington proposed the following draft for this article, with intention to conform 
to a provision in the Dumbarton Oaks proposals, and subject to later re- 


consideration: 


Amendments to the present Statute shall come into force for all 
parties to the Statute when they have been adopted by a vote of two- 
thirds of the members of the General Assembly and ratified in accordance 
with their respective constitutional processes by the Members of The 
United Nations having permanent membership on the Security Council 
and by a majority of the other parties to the Statute. 


The text adopted a> San Francisco was intended to take full account of the 
fact that the Statute was to be annexed to the Charter, and hence it refers 
generally to the latter’s provisions (in Articles 108 and 109) for its amend- 
ment. Yet against some opposition a desire prevailed to make some pro- 
vision for the possidle participation of States which, though not parties to 
the Charter, might be parties to the Statute; *° and the latter part of the 
text was adapted from the provision in paragraph 3 of Article 4 of the Statute 
concerning the participation of non-Member Stetes in the elections of judges. 


Article 70 


The Court shall have power to propose La Couz pourra proposer les amendements 


such amendments to tke present Statute as 
it may deem necessary, through written 
communications to the Secretary-General, 
for consideration in conformity with the 
provisions of Article 69. 


qu’elle jagera nécessaire d'apporter au 


présent Siatut, par la vole de communica- 
tions écrites adressées au Secrétaire Général, 


aux fins J’examen conformément aux dis- 
positions Je l’article 69. 


This text, based upon a proposal by the Peruvian delegation, gives to the 
Court a possible initiative for proposing the amendments which its experi- 


ence may show to be needed. 


50 When the United States proposed to become a party to the Statute of the Permanent 
Court in 1926, it stipulated that the Statute should not be amended without its consent. 
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POSSIBILITY oF DENUNCIATION OF THE New STATUTE 


No provision for denunciation was included in the Statute of the Per- 
manent Court, or in the Protocol of Signature to which it was annexed; and 
at no time did any State attempt to denounce either instrument. The 
possibility of a denunciation of the Statute was alluded to on various occa- ` 
sions,” but at no time was it authoritatively confirmed. However, the 
special Protocol of 1929 concerning its adherence to the Protocol of 1920 
would have conferred on the United States a special privilege to ‘withdraw 
its adherence”’ at any time, and it would have created for each of the other 
States parties a reciprocal privilege to “withdraw Its acceptance of the spe- 
cial conditions attached by the United States to its adherence”; though the 
special Protocol of 1929 failed to enter into force, its provisions would seem 
to cast doubt on the existence of a general possibility of denouncing the 
Statute. 

Withdrawal from the League of Nations by a Szate party to the Statute 
was not tantamount to a denunciation of the latter.” Some of the States 
which witadrew indicated at the time their willmgness to continue to be 
parties to the Statute; even without such an indication, however, it was the 
invariable practice to regard withdrawing States as continuing to be parties 
to the Statute, and some such States participated in elections of judges and 
contributed for meeting the Court’s expenses after their withdrawal. 

A different situation obtains with reference to the new Court. The new 
Statute like the old contains no provision for denunciation. Yet as it 
“forms an integral part” of the Charter, it shares the fate of the latter. 
While the Charter contains no provision for withdrawal, the San Francisco 
Conference gave a clear sanction to the possibility of withdrawal without 
any previous notice—the Covenant of the League of Nations prescribed 
two-years’ advance notice. The following statement emanating from Com- 
mittee 1/2," approved on June 23 by Commission I ® and on June 25 by 
the Conference itself, must be regarded as an authoritative contemporary 
expression of the views of the draftsmen of the Charter, and as such it effec- 
tively assures to each State a possibility of withdrawal from membership 
_ in the United Nations Organization: 


The Committee adopts the view that the Charter should not make 
express provision either to permit or to prohibit withdrawal from the 
Organization. The Committee deems that the highest duty of the 
nations which will become Members is to continue their coöperation 


1 When in 1988 Paraguay attempted to denounce its 1983 declaraticn under Article 36 of 
the Statute, accepting the Court’s jurisdiction without limit of time, reservations as to the 
legal effect of such action were made by eleven States. 

8 See Hudson, Permanent Court of International Justice, 1920-1942, p. 128. 

& Same, pp. 129, 217-218. 64 Document, 1074, 1/2/76. & Document 1187, I/13. 

6 1 Documents of the Conference, pp. 616-620. Cf., U. S. Senate Hearings on the Char- 
ter, pp. 232, 236, 324. 
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within the Organization, for the preservaticn of international peace and 
security. If, however, a Member because >f exceptional circumstances 
feels constrained to withdraw, and leave the burden of maintaining 
international peace and security on the osher Members, it is not the 
purpose of the Organization to compel that member to continue its 
coöperation in the Organization. 

It is obvious, however, that withdrawal or some other forms of disso- 
lution of the Organization would become inevitable if, deceiving the 
hopes of humanity, the Organization was revealed to be unable to main- 
tain peace or could do so only at the experse of law and justice. 

Nor would it be the purpose of the Orgarization to compel a Member 
to remain in the Organization if its rights and obligations as such were 
changed by Charter amendment in which it has not concurred and 
which it finds itself unable to accept, or if an amendment duly accepted 
by the necessary majority in the Assembly or in a general conference 
fails to secure the ratification necessary to bring such amendment into 
effect. 

It is for these considerations that the Committee has decided to ab- 
stain from recommending insertion in the Charter of a formal clause 
specifically forkidding or permitting withdrawal. 


By withdrawing from membership in the United Nations Organization, a 
state would cease to be a party to the Charter and to the Statute which 
forms a part of it. In other words, withdrawal trom the Organization would 
be tantamount to danunciation of both the Charter and the Statute. The 
possibility of denouncing the whole of the Chacter does not necessarily in- 
clude a possibility of denouncing a part of it, however, and doubtless a state 
Member cannot denounce the Statute without withdrawing from the Or- 
ganization. The withdrawing state might be permitted again to “become,” 
or possibly permitted to continue, a party to the Statute, but this would be 
‘subject to the conditions provided for in paragraph .2 of Article 93 of the 
Charter. A state expelled from the Organization, under Article 6 of the 
Charter, would of course cease to be a party to the Statute. It is not so 
clear that a state which, though not a party to the Charter, is a party to the 
Statute has the privilege of denouncing the Statute; of course that privilege 
could expressly be given to it at the time the conditions are fixed upon which 
it becomes a party. l 

Perhaps the whole question is of little importence, in view of the fact that 
the new Statute, like the old, imposes such slight obligations on the states 
which are parties to it. 


PLANS FOR THE INAUGURATION OF tHE New Court 


It is encouraging that within four months after the close of the San Fran- 
cisco Conference the new Statute was brought into force. On October 24, 
1945, ratifications of the Charter had been depcsited by twenty-nine of the - 
signatories; other ratifications have since been deposited, and on December 
27, 1945, the Charter was in force for all of the 51 signatories. 
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It was contemplated at San Francisco that the memkers of the United 
Nations Organization should proceed promptly to the o-ganization of the 
International Court of Justice, and to this end the Interim Arrangements 
signed on June 26 provided, in paragraph 4 (e), that the Preparatory Com- 
mission should “issue invitations for the nominations of candidates for the 
International Court of Justice in accordance with the provisions of the Stat- 
ute.” Contained in a contemporaneous instrument signed by all the signa- 
tories to the Charter, this had the effect of investing in the Preparatory 
Commission, for the purposes of the first election of judges. the duty imposed 
on the Secretary-General of the United Nations by Article 5 of the Statute.’ 
It was also provided that “the functions and pcwers of the Commission, 
when the Commission is not in session, shall be exercised by an Executive 
Committee.” . 

On September 7, 1945, the Executive Committee meeting in London di- 
rected the Executive Secretary of the Preparatory Commission, Mr. Glad- 
wyn Jebb, to “take immediate steps for the issuing of the invitations” 
referred to in Article 5 of the Statute, and-to “take all necessary action 
thereafter required under Article 7 of the Statute.” *8 By a communication 
addressed to the Ministers of Foreign Affairs of all the United Nations on 
September 12, 1945, the Executive Secretary sought to ascertain the com- 
position of the national groups, suggested the nacessary. appointments to 
complete such groups, and enclosed the invitations to make nominations to 
be transmitted to the members of the groups; it was also stated that the 
three-months’ period referred to in Article 5 (1) of the Statute was taken to 
run from September 15, 1945.°° The invitations stated that the nomina- 
tions should be communicated to the Executive Secretary by December 15, 
but the date was later extended to January 10, 1346. The practice of the 
League of Nations will doubtless be continued, however, so as to include in 
the list prescribed by Article 7 of the Statute the names of candidates nomi- 
nated after the expiration of the ‘given time” referred to in Article 5. 

It has been contemplated for some time that the election of the judges 
would take place during the meeting of the first General Assembly. A first 
part of that meeting was originally scheduled for December, 1944, but it 
proved tc be impossible for the General Assembly to convene before Janu- 
ary, 1946. In some quarters a. desire obtains for longer interval between 
the time when the nominations are made and the time when the election is 
held to permit more careful consideration of candidates’ qualifications. In 
any event the prospect warrants an anticipation that an election will be held 
in time to enable the new Court to meet before the summer of 1946. 

When the successful candidates are notified of their election and asked to 


$7 A disposition to question this conclusion was manifested in certain quarters in London. 

58 The Executive Committee later recommended to the Preparatory Commission that this 
action be approved, and approval was voted by the latter body. 

58 Telegraphic summaries of the communications were also despatched on September 12. 
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accept, it will be necessary for them to know what salaries will be paid to 
them. Hence the General Assembly must have taken a decision on the 
salaries, allowances and compensation referred 30 in Article 32 of the Statute. 
To this end, acting on a proposal by the Execusive Committee, the Prepara- 
-tory Commission has recommended that the “real value” of the salaries of 
the judges should be “not less than that of those of the judges of the Per- 
manent Court of International Justice during the period 1936-1939.” In 
that period the judges were paid annual salari2s of 45,000 florins. 
In anticipation of the organization of the new Court, some steps have al- 
ready been taken to integrate its position in the international organization of 
the future. The Constitution of the Food and Agriculture Organization of 
the United Nations, opened to signature at Quebec on October 16, 1945, 
provides (Article 17) for the reference of dispuzes as to the interpretation of 
the Constitution and of any international convention adopted under it “to 
an appropriate international court or arbitral tribunal in the manner pre- 
scribed by rules to be adopted by the Conferer.ce.” On November 1, 1945, 
the Conference at Quebec formulated rules providing that the conventions 
adopted should bind the states to refer any question or dispute concerning 
them to the International Court of Justice or an arbitral tribunal, and en- 
visaging the normal reference of questions or disputes concerning the inter- 
pretation of the Constitution to the Court for advisory opinion and the 
normal reference of questions or disputes cancerning conventions to the 
Court for determination. 
_ The Constitution of the Educational, Scientidc, and Cultural Organization 

of the United Nations, opened to signature st London on November 16, 
1945, provides (Article 14) that any question or dispute concerning its inter- 
pretation “shall be referred for determination to the International Court of 
Justice or to an arbitral tribunal as the General Conference may determine 
under its rules of procedure.” ® 


PLANS FOR THE LIQUIDATION OF THE PERMANENT COURT 


Advancement of the plans for the inauguration of the new Court em- . 
phasizes the necessity of providing for the termination of the Permanent 
Court. Since the Statute of the latter has nat been abrogated it continues 
in force. Indeed, since October 24, 1945,-both the Statute of the Permanent 
Court and the Statute-of the new Court are in force. Though it is obvious 
that it cannot continue to function, the Permanent Court continues to 
exist; on paper the International Court of Justite also exists. This situation 
was foreseen by Sub-committee A of Comm-ttee IV/1 at San Francisco, 
which in its report of May 22 stated: . 


The creation, for the purposes of the nev Organization and as between 
the members of the United Nations, of a new court will not of itself in 


8 13 Department of State Bulletin, No. 334 (Nov. 18, 1945), p. 806. 
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any way affect the old Court, nor put an end to the existence of the lat- 
ter. Since, however, it is impossible to contemplate the existence of 
two World Courts, each with their seat at The Hague, etc., it is clear 
that at the earliest possible moment stegs will aave to be taken to bring 

- the old Court to an end, and make adequate provisions for pensioning its 
judges and officials in so far as these are not elected or transferred to the 
new court. Provision will also have to be made for continuing to pay 
the pensions already accrued to former judges and cfficials of the old 
Court. It would not be possible in this report to go into all the details 
of this matter or to suggest the means o? dealing with it. But it is one 
which will require to be dealt with by whateve> means are considered to 
be suitable, e.g., by the United Nations entering into negotiations with 
the appropriate bodies for this purpose. 


Plans are under way for an early meeting of the Assembly of the League 
of Nations to consider this situation, and exploratory investigations have 
been undertaken by the League of Nations Supervisory Commission.= It is 
contemplated that the United Nations will acquire all of the properties of 
the League of Nations, and some of the properties used by the Court may 
be included. Also under contemplation is some formal action to terminate 
the Permanent Court’s Statute. Acting on the recommendation of the 
Executive Committee, the Preparatory Commission adopted a resolution 
along the following lines: 


The Preparatory Commission of the United Nations, 

Having been informed by certain of its members, which are also mem- 
bers of the League of Nations, that it is their intention to move at the 
forthcoming session of the Assembly of the League of Nations a resolu- 
tion for the purpose of effecting the dissolution of the Permanent 
Court of International Justice; 

Having been informed of the intention of the Powers concerned to 
require, under the terms of the peace treaties made with them or in 
some other appropriate form, the assenz of those states parties to the 
Protocol of Signature of the Statute of the Permanent Court, which 
have been or still are at war with certaix of the Members of the United 
eae to any measures taken to brirg the Permanent Court to an - 
end; an 

Recording by the present resolution the assent to the dissolution of 
the Court of those members of the Preparatory Commission, which are 
parties to the Protocol of Signature, whether members of the League 
of Nations or not; 

Declares that it would welcome the taking by the League of Nations 
of appropriate steps for the purpose of d-ssolving the Permanent Court. 

The resolution of the Assembly of the League of Nations is contemplated 
along the following lines: 

The Assembly of the League of Nations, 

Considering that by Article 92 of the Charter of the United Nations 
provision is made for an International Court of Justice which shall 
be the principal judicial organ of the United Nations and shall be open 


& League of Nations Document C.103.M.103.1945. 
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to states not Members of the United Nations on terms to be determined 
by the United Nations; 

Considering that the establishment of this Court and the impending 
dissolution of the League of Nations render it desirable that measures 
for the formal dissolution of the Permanens Court of International Jus- 
tice be taken in. as simple and expeditious a manner as is possible; 

Considering that by a resolution of .. ......... the Preparatory 
Commission of the United Nations has declared that it would welcome 
the taking of appropriate steps by the Lesgue of Nations for the pur- 
pose of dissolving the Permanent Court, ard that the above mentioned 
resolution of the Preparatory Commission :s stated to record the assent 
to the dissolution of the Permanent Cour; of all the Members of the 
United Nations which are parties to the >rotocol of Signature of the 
Statute of the Permanent Court, whether members of the League of 
Nations or not; and, further, 

Considering ihat the Assembly has been informed that, under the 
terms of the peace treaties to be made with them or in some other 
appropriate form, those states parties to tae Protocol of Signature but 
nct members of the League, which have been or still are at war with 
certain of the Members of the United Nztions, have been or will be 
required to assent to any measures taken to bring the Permanent 
Court to an end; 

Resolves that the Permanent Court of International Justice shall be 
deemed to be dissolved and shall cease to exist on ............ , with- 
out prejudice to such subsequent measures as may be necessary for the 
complete liquidation of its affairs. 


The adoption of the proposed resolution by the Assembly of the League 
of Nations would serve, for practical purposes at any rate, to terminate the 
old Statute; and doubtless parties to the Statute which are no longer Mem- 
bers of the League of Nations may in some way lend their concurrence in 
this result. 


APPENDIX 
STATES’ POSITIONS WITH REFERENCE To THE COURT STATUTES 
I. Parties to the Statutes of 1920 and 1945! 


Argentine Republic Denmark 
Australia Domin can Republic 
Belgium El Salvador 
Bolivia ' Ethiop a 
Brazil France 
Canada Greece 
Chile Haiti 

China India 
Colombia, Tran 

Cuba Luxemburg 
Czechoslovakia Nether. ands 


1 In tke League of Nations Oficial Journal, Special Supplement No. 193, published in 1944, 
neither the Argentine Fepublic nor Nicaragua is listed ss a party to the Statute of 1920, 
however. 
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New Zealand Poland 
Nicaragua . South Africa 
Norway ‘ United Kingdom 
Panams Uruguay 
Paraguay Venezuela 
Peru Yugoslavia 
34 States 
II. Parties to the 1945 Statute only ? 
Byelorussian Soviet Socialist *Laiberia 
Republic Mexico 
*Costa Rica Philippine Commonwealth 
Ecuador . Saudi Arabia 
t*Egypt Syria 
*Guatemala * *Turkey : 
Honduras Ukrainian Soviet Socialist Republic 
*Trag Union of Soviet Socialist Republics 
‘Lebanon *United States of America 
17 States 
III. Parties to the 1920 Statute only è? 
Albania Japan 
Austria Portugal 
Bulgaria Rumania 
Finland Siam 
Germany Spain 
Hungary ‘Sweden 
Treland Switzerland 
Italy 
15 States 
IV. Parties to Neither Statute 
Afghanistan Nepal 
Iceland San Marino 
Liechtenstein Yemen 
Monaco 
7 States 


2 The asterisks indicate that no ratification of the 1920 Statute was d=posited, though the 
State became a signatory to the 1920 Protocol. 
3 Estonia, Latvia and Lithuania also became parties to the 1920 Stasute. 


RESOURCES OF THE CONTINENTAL SHELF 


By EDWIN BorcHarr 
Of the Board of Editors 


On September 28, 1945, the President of the United States issued two 
important proclamations and executive orders relating to the national ex- 
ploitation of the resources of the continental shelf and the national regula- 
tion of contiguous fisheries.1 The claims therein made on behalf of the 
United States have important international repercussions. They also have 
an impact on the Constitutional question as to who, as between state and 
nation, controls these resources within and outside the three-mile limit. 

It appears that the stimulus for the proclamations and executive orders 
came from the Department of the Interior. They are based upon the 
avowed economic interest of the United States ir. discovering new sources of 
petroleum and other minerals located on or under the continental shelf, but 
outside the three-mile limit. Secretary Ickes, roting the dwindling of our 
oul resources, believes that the continental shelf may replenish those reserves. 
In an interview he is quoted as saying: “The continental shelf may well be the 
site of our last totally unexplored great domeszic source of petroleum.” 1° 
While such resources have not yet been discovered, geologists inform us that 
they are likely to be, and that science has progressed to a point making their 
exploitation already possible. To insure their conservation and prudent 
utilization, the proclamation asserts that jurisdiction in the riparian state 
must be recognized, since the effectiveness of measures to conserve the re- 
sources is contingent upon coöperation and protection from the shore. It is 
asserted that since the continental shelf may be regarded as an extension of 
the land, since the resources frequently form the seaward extension of a pool 
or deposit lying within the territory, and since self-protection compels the 
coastal nation to keep watch over activities occurring off its shores in ex- 
ploitation of these resources, the resources themselves on and under the 
continental shelf up to a water depth of 600 feet, are claimed as within the 
jurisdiction and control of the United States under the authority of the 
Secretary of the Interior, pending the enactment of legislation in the matter 
by Congress. Where that shelf extends to anotaer state or is shared by an 
adjacent state, the boundary shall be determinel by the United States and 
the state concerned. There is no intention to :nterfere with the rights of 
navigation in the waters over the shelf. 


1 Department of State, Bulletin, Sept. 30, 1945, pp. 484-437; reprinted below, Supplement, 
p.45. The President of Mexico issued a proclamation som2what similar in effect on Oct. 31, 
1945: The New York Times, October 31, 1945, and Hl Tiempo (Monterrey), November 9, 
1945, p. 4. _ 18 The New York Times, November 4, 1945. 
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The executive order expressly reserves the Constitutional question, to be 
_ settled by legislation or judicial decree, as to who, between state and nation, 
owns or controls the subsoil and sea bed of the continental shelf within or 
outside the three-mile limit. As will be apparent, the Ccnstitutional ques- 
tion is of current importance, since the Attorney General began, in June, 
1945, a suit against the Pacific Western Oil Corporation holding a lease from 
the State of California to exploit the continental shelf for petroleum within 
the three-mile limit.2 It is his contention that this lease or license is grant- 
able only by the Federal Government. That suit has been discontinued,’ 
and the Attorney General is now filing a petition in the United States Su- 
preme Court‘ for permission to file an original suit against the State of 
California and a group of defendants. In the meartime, the federal House of 
Representatives, on September 20, 1945,5 passed a resolution renouncing the 
“right, title, interest, claim or demand” of the Federal Government in the 
soll under the marginal or navigable waters, inland or boundary, called tide- 
lands or submerged lands,’ in accordance with the decisions of numerous 
State and federal courts.” 

On the same day, September 28, 1945, the President by proclamation and 
executive order gave a somewhat radical solution to the much-agitated 
question of the power of the Federal Government to contrcl the taking of the 
Bristol Bay salmon on the high seas by any other nationals or subject to any 
other regulations than those of the United States. The theory justifying 
assertion of federal control appears to be the alleged inadzquacy of present 
arrangements for the protection and perpetuation of the fishing resources 
contiguous to American coasts—the Japanese are said tc have established 
their fishing apparatus on the high seas and depleted the run of salmon back 
to Bristol Bay. The importance of conserving the industry and bringing 
about international coöperation in its preservation, the Importance of the 
industry ss a source of livelihood and food to the coastal population, the 


2Same, May 30, 1945, and June 26, 1945. 

3 Same, June 26, 1945; 14 U. S. Law Week (Oct. 28, 1945), p. 2248. 

4 Above, note 3. 

5H. J. Res. 225, 79th Cong., Ist Sess. This was introduced in the Ssnate September 24th 
and referred to the Senate Judiciary Committee for consideration. See also S. J. Res. 48, 
79th Cong., Ist Sess. It is designed to ‘‘quiet the titles of the respective States .. 
to lands beneath tidewaters and ... navigable waters within the boundaries of such 
States...” 

6 The word “tidelands”’ is used, ambiguously, in two senses: (1) to describe the marginal or 
territorial sea extending for three marine miles or to the state Loundary from low-water mark; 
(2) to describe the lands covered and uncovered by the ebb and flow of the tides. Beside 
the tidelands and submerged lands out to the three-mile limit or tae state boundary in 
coastal states, the lands renounced include all lands beneash inland navigable Jakes and 
rivers and the beds of the Great Lakes to the International Boundery. See brief, ‘‘The 
Facts About the Legislation Quieting State Titles to Lands Beneath Tidal and Navigable 
Waters,” a statement prepared by Robert W: Kenny, Attorney General of California, and 
William W. Clary, Special Assistant Attorney General of California, 42 pp., at p. 4. 

1 Below, pp. 64-66. 
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progressive intensificstion of fishing methods which threaten depletion of the 
fisheries, the special rights and equities of the coastal state which in this case 
has established a legitimate interest in the industry, and the fact that Ameri- 
can nationals alone developed and maintained the industry—all these 
considerations, according to the proclamation, justify the United States in 
preserving the industry by establishing conservation zones and thus regu- 
lating the exercise of fishing. If another country participated in the develop- 
ment of the industry now or hereafter, its power zo regulate jointly with the 
United States would be acknowledged. And if fareign countries developed a 
fishery along their shores similar conservation zones on their part would be 
recognized. Apparently the fishing claim is not limited by the continental 
shelf or by an off-shore depth of 600 feet or 100 fathoms. Whereas the fishery 
claim outside the thrze-mile limit had been confined to bays and other con- 
trollable bodies of water (the claim to the Bering Sea fisheries because the 
seals carne to the Pribilof Islands to spawn having been defeated), the present 
claim marks an innovation in international law. It remains to be seen 
whether the assertion of American jurisdiction will receive the acquiescence 
of foreign powers and what will be the subsequent fate of the assertion. 

The extensive claims of the United States just announced give rise to cer- 
tain apprehensions. Since they seek a mining and fishing mionopoly in 
places heretofore regarded as res nullius, they evidence not a growing inter- 
nationalism but a well-defined nationalism. Sinze the United States claims 
these rights for itself, it cannot object to similar o: possibly greater encroach- 
ment or the high seas by other nations. Again, while conservation of na- 
tural resources is a legitimate ground for protection, the line between na- 
tional jurisdiction and international regulation by treaty had heretofore 
been drawn closer inshore.. The division between conservation and un- 
wanted competition is not always easy to draw. While the mining claim 
professes to leave untouched the historic right of navigation, it is not certain 
that mining can be so conducted.’ It is observed that the argument used 
without effect in the fur-seal arbitration—but nct supported by the facts— 
and rejected by the United States in the Russian-Commander Island seal 
arbitration,’ is now revived with greater support in the facts in the Presi- 
dent’s fisheries proclamation.!® 


8 The State Department a few years ago refused to license an American citizen desiring to 
build a platform or artificial island in the Gulf of Mexico, but suggested that he could proceed 
at his own risk if foreign countries did not object. Maruscript letter of Department of 
State, September 10, 1918, Hackworth, Digest of Internatonal Lew, Vol. II, p. 679. The 
present proclamation seems to modify this view as to resouzces of the soil and subsoil on the 
continental shelf. -. 

° “Whatever may be justly regarded as the produce of human art, industry and self-denial 
must be assigned to those who make these exertions as their merited reward.” Fur Seal . 
Arbitration, IX, p. 50; L. Larry Leonard, International Regulation of Fisheries, Washington, 
1944, p. 70. 


10 The proclamation on fisheries of September 28, 1945, reads: “Where such activities have - 


been or shall hereafter be developed and maintained by its rationals alone, the United States 
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In view of the agitation in Congress and in the courts on the Constitutional 
question as to Federal or State ownership of the subsoil patroleum resources, 
it may be of interest to discuss this question in scme detail. All the claims 
involve a preliminary discussion of the international law governing the sub- 
ject as a foundation for the respective Constitutional claims of State or 
nation.” 

As is well known, there is no agreed rule of international law as to the width 
of the marginal sea beyond tide waters or low-water mark from the coast.” 
The marginal sea itself, whatever its width, is 2 compromise between the 
ancient expansive claims of certain countries to a wide cantrol of portions of 
the sea and the more modern demands for a free sea. Bynkershoek in 1702 
and Galiani in 1782 proposed and lent support tc the principle that the cri- 
terion of jurisdiction was the extent of physical ccntrol from the land, which 
in Bynkershoek’s time was measured by the shot of a cannon from the shore. 
This later became arbitrarily identified in England and some other countries 
with a marine league, at which it became ostensibly fixed in spite of the 
increase in the range of cannon. 

The justification for a marginal sea and sovereignty over it was, first, the 
necessity for protecting the adjacent land; second, the necessity for exercis- 
ing some control over ships passing through; and third, the economic needs of 
the riparian population. The prestige of Great Britain gave considerable 
currency to the one league or three-mile rule, as it was called, and while this 
rule received support for certain purposes from the United States when this 
country became an independent nation, it never was accepted in northern or 
southern Europe, or for that matter, in Russia. As late as 1930 at the 
Hague Conference on Codification, one of many eforts public and private to 
achieve unanimity on this highly controversial subject, thirteen states, in- 
cluding the Scandinavian and Mediterranean, denied the international 





regards it ss proper to establish explicitly bounded conservation zones in which fishing activi- 
ties shall ke subject to the regulation and control of the United States.” Department of 
State, Bulletin, September 30, 1945, p. 486. Lord Russell in the Fur-Seal Arbitration con- 
trasted the claim over seals with the claim over sedentary fish. Leonard, p. 79. Hitherto, 
national claims for the protection of fisheries beyond the three-miles limit seem to have met 
with opposition from foreign states. Leonard, p. 171. 

Leonard, pp. 146 and ff. . 

2 Any detailed study of the claims of various national states and the extent of recognition 
of those claims by other states is unnecessary to this article. A survey of the subject will be 
found in Henry S. Fraser, “The Extent and Delimitation of Territorial Waters,” in 11 
Cornell L. Quar. (1926) 455; H. G. Crocker, Extent of the Marginal Sea, Washington, 1919, 
p. 633; the comment to Article 2 of the Draft Convention prepared under the auspices of the 
Harvard Law School in anticipation of the Codification Conference of 1980 at which agree- 
ment proved impossible to achieve; Leonard, pp. 166 and ff.; T. W. Sulton, The Sovereignty 
of the Sea, New York, 1911, p. 376; Stefan A. Riesenfeld, Protection of Coastal Fisheries under 
International Law, Washington, 1942, in which the pract-ce of each country is outlined. 
Fulton, p. 697, discusses the inadequacy of the three-mile Emit. 
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validity of the three-mile rule and insisted either on their four, six, or twelve- 
mile rule, respectively, or on a rule which woulc vary for different purposes, 
namely, control of fisheries, innocent passage, revenue protection, and neu- 
trality," or on a zone of jurisdiction contiguous to the territorial marginal 
sea.4 Certain it is that the nations were unable to agree on any rule and 
that it is safe to say that international law prescribes no established width 
of the marginal belt. 

The most.that can be said is that three miles is a minimum. pistseet 
Bingham insists that no decision of any tribunal, not even the Bering Sea 
Arbitral Award,!* has established the three-mile a outmoded, he con- 
cludes, as a rule of ternational law. .In ten of the sixteen so-called liquor 
treaties concluded by the United States betwean 1924 and 1930 there was 
included a clause reading: ‘‘The High contracting parties respectively retain 
their rights and claims without prejudice by reason of this agreement with 
respect to the extent of their territorial jurisdiction.” 1” 

Even Great Britain, supposed to be, by reascn of its economic interest in 
foreign fishing through the trawler trade, the firmest adherent of the three- 
mile rule, manages to make numerous exceptions to the rule ‘in English 
waters. These are concerned mainly with the exclusion of foreign fishing in 
the broad bays around the British. Isles 18 and in the claim to control either 
as King’s property or occupied territory the ratural resources in the bed 
under the sea both within and outside the thre-mile limit. l 

As a matter of common law, as well as under she more restricted régime of 
the modern rule, Great Britain, says Sir Cecil Hurst, lays claim to the coal 
mines under the sea of England, to the pearl fisnreries around Ceylon, to the 
oyster beds around Ireland (when Ireland was an integral part of Great 
Britain), and other natural resources of the submarine soil. We may quote 
Sir Cecil on both theory and practice in these matters.!® 


33 See the discussion approving varying zones for different purposes, ‘Protective Jurisdic- 
tion over Marginal Waters,” by Philip Marshall Brown and others, 17 Proceedings of the 
American Society of International Law (1923), p. 15. See also E. Borchard, in 6 same (1912), 
p. 141; (1923) 23 Columbia L. Rev. 472; also, 11 Cornell L. Quar. 455 at 461; (1936) 21 same 
651. 

14 Proposed by Mr. Gidel for the French delegation at tre conference of 19380 and still sup- 
ported by the French. See de Lapradelle as quoted in Riesenfeld, work cited, p. 66, ` Ex- 
tended jurisdiction for sanitary, customs, police, or neutrality control, is exercised by various 
states, by statute or treaty. 

16 Report on the International Law of Pacific Coastal Fisheries (1938). 

18 Fur Seal Arbitration, Vol. I, p. 54; Leonard, p. 80. 

17 Countries which insisted on the inclusion of this clause were Belgium, Chile, Denmark, 
France, Greece, Italy, Norway, Poland, Spain and Sweden. The three-mile rule was in- 
cluded in the treaties with Cuba, Germany, Great Bricain, Japan, the Netherlands and 
Panama. 

18 See the account of the Moray Firth controversy with Norway in Bingham, work cited, 
at p. 50. But see Leonard, pp. 48-55. 

19 Sir Cecil Hurst, “Whose is the bed of the sea? Sedeatary Fisheries Outside the Three- 
Mile Limit,” British Yearbook of International Law, 1923-1924, pp. 34 and fi., at pp. 40-48. 


58 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


... Vattel’s statement ... ‘Who can doubt that the pearl fisher- 
ies of Bahrein and Ceylon may lawfully beccme property?” ceases to 
cause any difficulty to even the stoutest upholders of the principle that 
the limits of the territorial belt are not more than three miles if it is 
realised that the exclusive right to the pearls to be obtained from the 
banks flowed from the ownership of the bed o2 the sea where the banks 
were situated, and not from any claim to maritime jurisdiction over the 
waters. Wherever it can be shown that particular oyster beds, pearl 
banks, chank fisheries, sponge fisheries or whatever may be ‘the particu- 
lar form of sedentary fishery in question outside the three-mile limit 
have always been kept in occupation by the Sovereign of the adjacent 
land, ownership of the soil of the bed of the sea where the fishery was 
situated may be presumed, and the exclusive right to the produce to be 
obtained from these fisheries may be based or. their being a produce of 
the soil. Ownership of the soil by the Sovereign of the country under 
such circumstances must carry with it the right to legislate for the soil 
so owned and for the protection of the wealth to be derived from it, and 
no doubt need be felt as to the binding force of the various enactments 
which have been issued for the protection of these sedentary fisheries 
outside the three-mile limit. : 


The above are instances where the State interested formed part of the 
British Empire. The same principle must of necessity apply also to 
sedentary fisheries on banks claimed by forzign Governments. The 
Bey of Tunis has, for instance, claimed the exclusive right to the 
sponges on a bank outside the three-mile limit off the coast of Tunis by 
the continuous and unquestioned enjoyment of the fructus of these 
banks. Such enjoyment would constitute a title to the bank which for- 
eign States would no doubt recognise and would oblige their nationals to 
recognise. Similarly, Mexico is said to have legislated for regulating 
fee fisheries off the Mexican coast though outside the three-mile 
imit. 


Jessup in his work on territorial waters 2° remarks: . 


Vattel . . . asserted that the resources near the store may be taken 
advantage of by the littoral state and subjected to its ownership, appar- 
ently without regard to the limit of cannon range.... Littoral 
sovereigns have claimed the beds from time immemorial as their 
exclusive property. 


Finally, we may adduce the testimony of the authoritative Fulton: ?! 


', . . Cases in point are the pearl-fisheries on the banks in the Gulf of 
Manar, Ceylon, which extend from six to twenty-one miles from the 
coast, and are subject to a colonial Act of 1811. ... These pearl- 
fisheries are very valuable, and have been treated from time immemorial 


2 P, C., Jessup, The Law of Territorial Waters and Maritime Jurisdiction, New York, 1927, 
p. 14. . I 

2 Fulton, pp. 697-698. Oppenheim supports on five grounds, nozably occupation, the 
national claim to exterritorial resources on or under the bed of the cortiguous sea, provided 
there is no impairment of navigation. Oppenheim, International Law, 5th ed. by Lauter- 
pacht, London, 1937, Sees. 287, b and c. 
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by the successive rulers of the island as subjects of property and juris- 
diction; and the laws referred to apply also zo foreigners. Another case 
is the pearl-fisheries in Australia. In Western Australia certain Acts 
are applied far beyond the three-mile limit, though apparently only 
against British subjects, [The Western Australian Pearl and Béche-de- 
mer Fishery (Extra-Territorial) Act, 1889] and a similar Act, of 1888, 
applied in Queensland to extra-territorial waters west of Torres Strait. 
The pearl-fisheries of Mexico and Columbia are also subject to regulation 
beyond the ordinary three-mile limit. Examples of extra-territorial 
jurisdiction over beds of the common edible oyster are to be found in 
the British conventions with France in 1839 and 1867, by which the Bay 
of Granville was reserved to France (see p. 312), and in the last of these 
conventions (Article ix) a close-time was provided in the English Chan- 
nel; and likewise in the proceedings concerning the Arklow and Wexford 
banks, off the Irish coast (see p. 621). Corad-beds in the Mediterranean, 
off the coasts of Algeria, Sardinia, and Sicily, are in a similar way regu- 
-lated by Italian and French laws beyond the ordinary three-mile limit. 


As is apparent, fcreign countries near whose coasts were located natural 
valuable resources, found no difficulty, whatever their views as to the mar- 
ginal sea, and met with no foreign objection, in putting to their own use 
these resources.” . Writers do not discuss the doubtful question of title to the 
waters above the soil, where riparian rights are limited only by the well- 
known qualifications attached to the marginal sea. Here there is both 
imperium and dominium. But beyond, a separation of soil and surface was 
made by custom, practice and authority. ‘The soil and subsoil wealth 
within reach of the shore was uniformly claimed by the riparian state and 
where resources were discovered, the rights of ownership exercised. Only 
when. it concerned the great fishing banks far out in the open sea and the 
supply of free-swimming fish was in danger of depletion by modern fishing 
methods, did international convention among the interested powers recog- 
nize the necessity for joint regulation.” 

But as to contiguous subsoil minerals under tha sea and as to the sedentary 
resources attached to the bottom of the sea, both statute and decision have 
claimed and foreign countries have recognized the propriety of riparian 
control, if not ownership. The Columbia Law Review, in a study on the 


2 Sir John Fischer Williams and G. Grafton Wilson in their report to the Institute of Inter- 
national Law, 1935, on the exploitation of the resources oi the sea, as reprinted in Bingham, 
p. 62. 

23 North Sea Fisheries Convention of May 6, 1882, Leonard, p. 35; Bering Sea Fur Seal Con- 
vention of July 7, 1911, came, p. 55; J. Tomasevich, International Agreements on Conservation 
of Marine Resources, Stanford, 1943, p. 107; Manchester v. Massachusetts, 139 U.S. 240 (1891); 
Letter of Department of State, 1926, League of Nations Document C.196.M.70.1927.V 
p. 160. See also A. P. Daggett, “The Regulation of Msritime Fisheries by Treaty,” this 
JOURNAL, Vol. 28 (1934), pp. 693, 702. The author also discusses regulation of fisheries by 
treaty within territorial waters. The various halibut treaties of the North Pacific are dis- 
cussed by Tomasevich, by Leonard p. 110, and by Daggest p. 715. 

24 See P. C. Jessup, Exploitation des richesses de la mer, in Recueil des Cours de l Academie 
de Dr. Inti., Vol. IV (1929). League of Nations, Pub. C.351(b).M.145(b).1930V. 

Advocating an extens‘on of its territorial waters to twelve or fifteen miles (for fishing pur- 


- 
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subject 2. lists judicial and legislative instanc2s which have supported the 
littoral states’ jurisdiction or control of submerine petroleum,” gold,” and 
coal 27 and such sedentary fisheries as oysters, pearls,” and chanks.®? 
Whether this jurisdiction or control be claimed as public property, under the 
sovereign right over the marginal sea in internaticnal law and the common 
law, or because the continental shelf is a continuation of the littoral state, or 
as a property right in the controllable soil and subsoil without any claim to 
surface waters, or that foreign rights in the subsoil beyond the three-mile 
limit would give rise to trouble, the fact is that the local claim has often beer . 
asserted and acquiesced in, especially where a specific resource was in ques- 
tion. Property by prescription would alone Lave sustained the right to a 
resource already exploited. Assertion of jurisdiction and acquiescence 
therein—without entering upon the abstruse question of title—must explain 
the coastal states’ jurisdiction over unexploitec. resources in the continental 
shelf. 

In this connection it may be interesting to recall the proposal in 1927 of 
José Léon Suarez, the well-known Argentine jurist, rapporteur of the sub- 
committee of the Committee of Experts on ths topic of exploitation of the 
resources of the sea—a topic which did not get on the agenda of the 1936 
conference—that the marginal sea must vary from place to place, as in the 
case of bays, and that the only natural limit foz the marginal sea is the con- 
tinental skelf itself. Suarez stated: ‘‘ There is ro stable, permanent and con- 
venient solution except to adopt the rule of the continental shelf with some 


poses) and, we may add, for oil exploration of the submarine soil, the Fortuguese Permanent. 
Commission on International Maritime Law states: ‘‘ Then) each state would have its 
continental shelf included in its own territorial waters and would consecuently be able in that 
area to adopt such rules as it might hold to be most desirable for tbe preservation of the 
species.” They add, “Riparian states are alone able to exercise active, constant, and eff- 
cient economic control over their coastal zone.” Bingham, 3. 57. 

zis Comment in 39 Col. L. Rev., pp. 317-326, at 319. 

% See Oklahoma v. Texas, 258 U. S. 574 (1922); Gulf Refining Co. v. Grace, 165 La. 970 
(1928); Ernst v. Savidge, 110 Wash. 81 (1920); Carr v. Kengstury, 111 Cal. App. 165 (1931). 
cert. denied: 284 U. S. 641 (1931). 

28 See Alaska Gold Recovery Co. v. Northern M. &. T. C>., T Alaska 386 (1926); 31 Statutes 
821 (1900), 48 U.S.C.A., Sec. 64 (1980); Senate Bill 3493, 75th Cong., 8rd Sess., introduced 
by delegate Dimond. 

27 Attorney General v. Chambers (1864), 4 de G. M. and G. 205; Lord Advocate v. Wemyss 
(1900), A. C. 48; Attorney General v. Hanmer (1908), 6 W R. 304; Hurst, as cited, pp. 49-50: 
and 21 and 22 Vict. c. 119 (1858). 

28 Lewis Bluepoint Oyster Co. v. Briggs, 229 U.S. 82 (1912); State v. Taylor, 3 Dutcher 117 
(N. J. 1858); Daniels v. Homer, 139 N. C. 219 (1905); McCready v. Virginia, 94 U. 8. 391 
(1876); State v. Van Viack, 101 Wash. 508 (1918). 

29 Western Australian Pearl ... Fishery . . . Act of 1883. Orders in Council, Ceylon 
Regulation No. 3, 1811, for the protection of H. M. peazl banks. 

30 Orders in Council of Ceylon, Regulation No. 18 (1890°. See Annakumaru Pillai v. 
Muthupayal (1908), 27 Indian L. Rep. (Madras Series? 551. We might include sponges 
and other vegetables or minerals. See the Skiriotes case, below, and Leonard, at p. 145. 
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modifications according to circumstances.” He justified his proposal by the 
necessity of adapting international law to the needs of maritime industries. 
It is, of course, true that the 1702 rule as to marg-nal seas and its arbitrary . 
identification with three miles or one marine league antedated by centuries 
the modern discovery of and accessibility of sedentary resources and modern 
methods of extracting and utilizing them. In 1702 surface fishing, needed 
for sustenance, was practically the only marine industry known." Dissatis- 
faction with the restrictions of the three-mile rue is observable on every 
hand.? When, then, exception is made for the extra-territorial control of 
natural resources controllable under the principle of protection of the land 
there seems no reason to question the practice. 

Logically, there is no apparent reason why the United States should adhere 
indefinitely to the three-mile rule.* It is believed that it handicaps rather 
than benefits the United States. It cannot be tha; the United States is com- 
mitted permanently to the three-mile limit, for taere is no rule of interna- 
tional law on the subject, although it might be said to embody the American 
doctrine. The only economic motive the United States could have for the 
three-mile rule would be that American fishermen desire to fish in British 
waters up to the three-mile line and are unprotected by treaty. This I do 
not think to be so, although the fishing industry might be consulted. The 
Newfoundland fisheries and the North Atlantic and Pacific fisheries, the only 
important ones in which American citizens are engaged in British waters, 
are regulated by the treaty following the Hague award of 1910 or special 
treaty. They are not, therefore, controlled by any general rule. 

It is suggested that the limit be extended offisially by legislation to six 
miles. Within that limit. the United States would enjoy both imperium 
and dominium. If the United States wishes to insist upon its legal rights it 
would exclude foreign fishermen up to six miles oul. It would seem that the 
United States is free to adopt any rule that suits its interests best, and it is 
doubted whether foreigners could or would raise serious complaint. This 
does not of course touch American rights existing outside the six-mile limit, 
nor the special rights claimed for American citizens under the circumstances 
outlined in the proclamation and executive order under discussion. 

In the reply of the United States to the League of Nations questionnaire of 
1929, in anticipation of the Hague Codificatior. Conference of 1930, the 
United States supported the three-mile rule with numerous exceptions.®5 

3t Riesenfeld, p. 76. 

2 Riesenfeld and Bingham, as cited; Fulton, p. 697. The extension of juriediction for the 
enforcement of Hovering Acts and for purposes of preserving health, the revenue, eae 
police jurisdiction, ete., is not here discussed. 

3 Thomas Baty, “The Three Mile Limit,” in this JOURNAL, Vol, 22 (1928), p. 503. 

24 Secretary Olney in 1896 expressed a willingness in conzurrence with other countries to 
admit a six-mile marginal sea. Moore, Digest of International Law, Vol. I, p. 733: Leonard, 


p. 167. There is‘much academic encouragement of the suggestion. Leonard, p. 166. 
% League of Nations document C.74M.39.(1929).V, pp. 129-130. 
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From the time when J eferson in 1793 provisionally fixed the limit of mar- 
ginal sea for the enforcement of neutrality at three miles, the United States 
has preserved its liberty of action to make larger claims whenever it saw 
fit. Mr. Gordon Ireland in his valuable article in the Louisiana Law 
Review è states that the United States in 1939 had under consideration a 
proposal to suggest a gereral twelve-mile limit for the marginal sea. 

In the important case of Croft v. Dunpay,®? a Canadian vessel was seized 
eleven and a half miles off the coast of Nova Scotia and taken into port. 
Under the statute, claimed by the respondent to be illegal because it author- 
ized seizures outside territorial waters up to twelve miles from the coast, the 
Privy Council, sustaining the seizure, said that ‘it has long been recognized 
that for certain purposes, notably those of police, revenue, public health and 
fisheries, a state may ena=t laws affecting the seas surrounding its coasts to a 
distance seaward which exceeds the ordinary limits of its territory.” 

It becomes of interest to examine the theories on which the extension of 
littoral jurisdiction over sedentary resources on or under the continental 
shelf beyond the marginal sea can be justified. The pearl fisheries of 
Bahrein and Ceylon which extend out many miles beyond the three-mile — 


` limit, have been justified as an extension of the land to the shallow banks, on 


long historical usage (prescription), on physical occupation, and on the fact 
that Palk’s Bay, if not the Gulf of Manaar, which divides India from Ceylon, 
constitute a part of the Eritish dominions. 

Acquiring property or furisdiction in the resources of the continental shelf 
has been analogized to azquiring property in unoccupied islands or swim- 
ming fish or any other res nullius, ky assertion of Jurisdiction and acquies- . 
cence therein or occupation. This is how Holland is acquiring the filled land 
in what was formerly the Zuyder Ze2, and it justifies the claim o: Louisiana 
to the resources of the coatiguous continental shelf.2° Difficulty could only 
arise if the claim of title or jurisdiction were opposed by a foreign physical 
possession unauthorized ky the coastal state. 

In an opinion which the writer ventured to give in 1989, he sustained the 
power of Great Britain ard Venezuela to extend their jurisdiction by treaty 
to explore for oil in the Gulf of Paria lying between Venezuela and Trinidad, 
located mainly on a shallcw bank 70 miles long by 35 miles wide with open- 
ings for navigation at either end extending to ten and six miles respectively.* 
The claim of the littoral state may be juszified on (1) the theory of sover- 

3% Riesenfeld, p. 251. The Alabama and the Kecrsarge without United States objection 
were escorted by a French vessal to a distanze of seven miles in the English Channel before 
they began their engagement. 

37 Gordon Ireland, “Margina Seas Around the States,” in 2 Louisiana L. Rev. (1939) , Dp. 
252, 436, at p. 265, note 73. 
> 38 (19383) A. C. 156. 48 (1940) 19 Nebraska L. Bull. 467. 

40 Tt has been announced thatthe two courtries have reached an agreement on the subject. 
See Message of the President of Venezuela tc the Congress, April 19, 1941, and simultaneous 
statement published the same day in Caraces and London. 
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eignty over the shallow soil and subsoil as an extension of the land; (2) the 
theory of terra nullius, supported by Oppenheim and Fenn, implying the 
acquisition of property by effective occupation (eaving open the question 
how that is to be effected and leaving foreign fishing and navigation rights 
unimpaired); and (8) the theory that all or part of the Gulf of Paria is so 
shallow that the two states are justified in claiming it for themselves as 
national waters including the subsoil underneath, subject to the surface 
rights of third persons. To these may be added tke grounds advanced in the 
President’s proclamation—that the resources frequently form part of a pool 
or deposit lying within the territory and that protaction of the resources and 
self-protection require the codperation and policing of the authorities on the 
shore. <Any or all these claims would involve th2 method by which sover- 
eignty or property is often acquired in international law; namely, an assertion 
of jurisdiction and acquiescence therein, as in the case of the wide bays which 
by this method became territorial. 

More difficult to defend is the national claim to high sea fisheries at unlim- 
ited distances from the shore depending upon the homing habits of the fish 
‘ia question. Were it not for the Fur Seal arbiiration, in which a closely 
analogous claim to national jurisdiction was defeated, one would be better 
prepared to support the legal validity of the American claim. Grounds for 
distinguishing it from the claim of jurisdiction over the fur seals lies in the- 
fact that nearly $100,000,000 has been invested in the industry, that sea 
canneries furnish unfair competition to shore canneries, that the Japanese 
would share in an industry they have done nothing to develop, that the 
Japanese Government allegedly recognized the equity of the American claim 
by refusing licenses to its fishermen to fish for selmon, that failure of shore 
control—the industry seems to oppose treaty control—invites improper 
methods of foreign fishing in contrast to the statutory regulation of fishing by 
American nationals, and that intensive methods would deplete the fishery 
and kill the industry. Not least weighty of the practical arguments is that 
attempted national control of the sea fishery impaired the rights of British, 
Russian, and Japanese, and possibly other fishermen—not to speak of Ameri- 
can—whereas the only foreigners who appear to have displayed any interest 
in the Alaskan salmon fishing are the Japanese, the nationals of a decisively 
defeated nation. The arguments for international regulation of the fishery 
seem. to have been neglected.” 


t The history and development of the Alaskan salmon fiskery, which doubtless gave rise to 
the President’s claim, is given in Leonard, pp. 121-140, 155-163. 

2 Leonsrd summarizes as follows (pp. 175-176) his objection to a national or treaty 
regulation of high sea fisheries: 


This conclusion is based upon the following: (1) An extension of territorial waters or the 
establishment of a principle of protective jurisdiction for E:sheries (a) would grant a monop- 
oly to the riparian states but would not require the acoption of conservation measures 
by these states; (b) would not protect species of sea products which migrate on the high 
seas; (c) would : require bilateral or multilateral supplementary conservation agreements 
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Ill 


Assuming that it has been established that as a matter of international law 
the littoral state may properly claim in ownership or jurisdiction the natural 
resources of the subsoil in the continental shelf beyond the marginal zone, 
whatever its width, and even assuming that the United States would not 
exercise its privilege of chiming more than three miles of marginal sea, the 
question still remains whether in American Constitutional law the state or 
the nation can legally meke this assertion. -The Presidant leaves open this 
question. 3 

Practice and practical considerations must be the determining guides. 
As the Columbia Law Review states,® it is now settled that the marginal sea 
is an integral part of the aeighboring State and its counzies # like any other 
territory, subject to the right of innocent passage and the rights over com- 
merce and navigation exercised or reserved by federal and foreign ships. 
The Supreme Court has said that ‘within what are generally recognized as 
the territorial limits of the state by the law of nations, a State may define its 
boundaries on the sea, anc the boundary of its counties.” ®© That the Navy 
has to protect both the shore and the marginal sea is irrelevant. 

An attempt has recentiy been made to reclaim the marginal sea for the 


for fisheries which cannot be considered within zhe exclusive jurisdiction of one state; (d) 
would require economic adjustments within states where strong fishery groups depend 
upon the catch off foreign shores (this considerably weakens tbe possibility of securing 
agreements for the extension of jurisdiction); (e) would result. unless the limits were 
unusually wide, or varied zrom coast to coast, in fisheries off some coasts being beyond 
the protection of riparian. states. (2) Bélatercl and multilateral agreements (a) would 
protect only the specific iisheries for which these arrangemer.ts were concluded; (b) 
would leave non-signator~ states free to fish cae wei thereby nullifying the con- 
servation arrangements; c) are usually conc_uded only after fisheries have become 
deplesed or controversy hes arisen. 


He proposes a project for an icternational organization and regulation; at p. 177. 

43 (1989; 39 Columbia L. Rev 317 at 320, i 

41 The Ann, 1 Fed. Cases 92€ (1812); Cunard S. 5. Co. v. Mellon, 262 U. S. 100 (1923); 
Mohler v. Transportation Co., 35 N. Y. 352 (1866); Lipscomb v. Kaloroukas, 101 Fla. 1130 
(1931); Queen v. Cunningham (7859), Bell’s Criminai Cases 72. Draft Convention, article 1, 
League of Nations document C.351(b).M.145(b).1980.V. 

4 Manchester v. Massachusetes, 189 U. S. 240, 264 (1891). Cases which sustain the title of 
the state to the submerged land under public waters whether navigable rivers, inland seas, 
tidelands or marginal seas are -fartin v. Lessee of Waddell, 16 Pet. 266, 416 (1842); Shively 
- v. Bowlby, 152 U.S. 1, 14 (1893); Pollard v. Hagar., 3 How. 212, 280 (1845); McCready v. 
Virginia, 94 U. S. 391, 394 (1876); Borax Consolidasea Lid. v. City of Los Angeles, 296 U. S. 
10, 16 (1935); Weber v. Harbor Commissioners, 18 Wall. 57 (1878); Port of Seattle v. Oregon 
and W. R. R. Co., 255 U. S. 56 68 (1921); Louisiana v. Mississippi, 202 U. S. 1, 52 (1906) 
(Maritime belt . . . under the away of the riparian state); Humboldt Lumber Manufacturers 
Assoc. v. Christopherson, 73 Fec.. 289, 244 (1896); United States v, Ashton, 170 Fed. 509, 513 
(1909); Dunham v. Lamphere, € Gray 268 (Mass. 1&55); United Statzs v. Bevans, 3 Wheat. 
336 (1818); Philadelphia Co. v. Stimson, 223 U.S. €05, 632 (1912); Greenleaf . . . Lumber 
Co. v. Garrison, 237 U. S. 251, 262 (1915); United States v. Newark Meadows Imp. Co., 173 
Fed. 426, 429 (1909) (‘One marine league from low-water mark . . . the region annexed 
is as much a portion of its territory as any other part of its territory”). 
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Federal Government. In the 75th Congress, Senator Nye introduced a joint 
resolution “ providing that the Federal Government claimed the marginal 
sea and all its resources for the United States snd authorizing the Attorney 
General to bring proceedings to expel its existing occupants under state law 
as trespassers. While the joint resolution passed the Senate it did not pass 
the House. House hearings were held upon the Nye Resolution in 1938 and 
upon the subsequent resolution of Representative Hobbs,*” which made an 
exception for all existing vested rights. These vested interests had already 
grown to such an extent that the opposition to she passage of either the Nye 
or Hobbs Resolution (and thirteen others) was so great as to defeat the reso- 
lutions and strengthen the accepted view that the marginal sea belongs to the 
‘States. 

Since 1940 the House has alone taker action zo renounce the federal claim. 
Senate action has been announced asimminent Mention has been made of 
the Attorney eee effort in the Supreme Court to sustain the federal 
claim.*8 

It is S T gsserted that there are sii a few decisions in which the 
facts involved a determination of the proprietcrship of the coastal zone be- 
tween low water mark and the three-mile limit ** It is true that only a few 
cases deal with the coastal zone and that most of the cases deal with marginal 
waters bordering rivers or inland seas." But tais is far from admitting that 


“S. J. Res. 208, 75th Cong., 3rd Sess., Hearings of House Judiciary Committee on 8. J. 
Res. 208, Feb. 23, 1938, “Titles to Submerged Oil Lands,” Serial 16, p. 10 et seq. 

47 Submerged Oil Lands, Hearings before sub-committes no. 4 of the House Judiciary Com- 
mittee, 76th Cong., ist Sess., on H. J. Res. 176 and 181, March 22 and 23, 1939, Serial 2, 
pp. 290. “48 Above, p. 54. 

49 Kx-Representative Blanton, representing some Cadifornia residents, told the House 
Judiciary Committee in 1938 that the tideland and submerged land were public lands, that 
based on the distinction between sovereignty and proderty California had never owned 
the public lands of the state, that the states organized from territories or territories received 
by treaty cession were different from the original states and Texas, which had reserved its 
coastal waters, that Shively v. Bowlby and the many cases supporting it were dicta only and 
that the Federal Government really owned the land under tidewater and marginal sea. 
Hearings cited above, note 46. The Navy took then bus not now a somewhat similar posi- 
tion. California and most witnesses disputed this view. See resolutions of legislature, cited 
in Gordon Ireland, p. 252. Representative Hobbs of the committee thought nobody owned 
the submerged lands. 

On the question of “title,” which it is believed is adequately made certain by the cases 
quoted in note 45, we may briefly quote from Professor Ireland, p. 268, as follows: 


Only a few opinions, indeed, come out boldly anc say, beyond the probable require- 
ments of the partisular case at hand, that title to the soil under these waters is in the 
state, but such is the implication ae all the cases; end clarity in viewing the past and 
certainty i in judging the future would be highly served by receiving and adopting such 
rules as a general principle pee to be deduced from the precedents. 


Professor Ireland differs radically with Mr. Blanton as respects Californian law and history: 
p. 274. 


50 Tha cases involving tidelands along the coast are Pcllard’s Lessee, above, note 45 (Mo- 
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the rule as to the coastal zone tidelands is mere dictum. The courts uni- 
formly insist that all the tidzlands, whether cn the coast or in rivers, are the 
property of the adjacent Staite, so that the tideland rule is a general principle 
needing only specific application. This it is believed is quite different from 
calling it dictum, since it is. as observed, a general principle needing only 
specific application. Since zhe general principle is uniformly followed, and 
has no exception so far as we are aware, it is safe to say that it is thoroughly 
established that all the tidelands whether or. the coast or on rivers are. the 
property of the adjacent state. All tidelands, meaning waters and sub- 
marine land up to the three~mile limit counting from low water mark, are 
included in this general rule. 


IV 


The remaining question involves the jurisdiction to grant licenses for 
exploration in-the subsoil be:vond the three-mile limit. Here analogy, prac- 
tice, and practical consideretions all point to the propriety of vesting this 
jurisdiction in the littoral Stste. Ifthe State has primary jurisdiction in the 
marginal sea, it wo a it should also have jurisdiction over a con- 
tiguous zone on the continantal shelf for tire purpose of controlling the 
exploitation of its submarine resources. Possibly no greater claim, such as 
ownership of the waters or the swimming fish in the zone, is justified or neces- 
sary, as Louisiana undertoox to assert in 1988. But it is not readily con- 
ceivable that another sovereign, the Federal Government, should lay claim 
to a contiguous zone, thus irserting a strange belt and its own licensees, for 
all or some special purposes, between a State and its free access to the open 
sea, 

Looking first at State and federal practice we find the following evidence: 
of the twenty-two coastal states in the United States three classes may be 
distinguished: first, those wkich were the original thirteen colonies; second, 
Texas; and third, the States admitted from territories of or cessions acquired 
by the United States. The irst group were independent countries or States 
and never surrendered to tke Federal Government their boundary on the 
open sea or their common law jurisdiction over the marginal seas or sub- 


bile Bay); Smith v. Maryland, 18 How. 71, 74 (1855) (Chesapeake Bay); Mumford v. Ward- 
well, 6 Wall. 423, 435 (1867) (Caifornia); Weber v. Commissioners, above, note 45 (Cali- 
fornia); Manchester v. Massachusetts, above, note 45 (Buzzard’s Bay); Knight v. United 
States Land Assoc., 142 U. S. 161. 183, 201 (1891) (San Francisco Bay); United States v. 
Mission Rock Co., 189 U. 8. 391, 494 (1903); Port of Seattle and Borax cases, above, note 45; 
United States v. O’ Donnell (1938), 303 U. S. 501, 519 (San Francisco Bay); and many other 
cases, federal and State. 

A useful list of the cases relaticg to salt water and the tidelands, the Great Lakes, the 
navigable rivers and interior lakes, as well as State cases and the opinions of law writers, will 
be found in the appendix to the memorandum of law in support of joint resolutions quieting 
titles of the respective states to lands beneath navigable waters within the boundaries of 
such states. S. J. Res. 48, H. J. Res. 118, 79th Cong, Ist Sess. So far as can be found, 
there is no decision contra. 


“i 
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marine resources beyond.™ These they still retained when acquiring state- 
hood. Texas claimed ownership or jurisdictior. over three leagues, or about 
ten and a half miles of marginal sea and still retained that jurisdiction after 
admission as a State in 1845.5 The new States carved out of federal terri- 
tory or acquired received such jurisdiction over the marginal sea as. the 
Federal Government had theretofore held in trust for the eventual state, 
which was to be on a common footing with the other States.™ 

All the States, whatever their origin, can lsgitimately lay claim to the 
common law right to exercise sovereignty over the marginal sea subject to 
such federal rights‘as may be exercised, claimed or reserved by or to the 
Federal Government in the Constitution, and common law jurisdiction to 
control their natural submarine resources on the continental shelf beyond the 
marginal sea. How far this shelf claim extends, whether or not beyond the 
point where the depth reaches 100 fathoms, £s some geologists assert, we 
need not finally determine. It seems from an announcement published 
simultaneously with the proclamation that the Jnited States claim is limited 
to the place where the continental shelf reaches a depth of 100 fathoms or 
600 feet. Perhaps ‘‘area controllable from th2 shore” suffices. Certainly 
it would be timid not to lay claim to such resources and not to contest a 
foreign objection should any be raised. 

Practical considerations point to the same conclusion. It would hardly 
seem zeasible or desirable for a foreign sovereizn or its licensee to erect its 
wells on the continental shelf in the front yard, so to speak, of the neighbor- 
ing state. Contesting control with competing licensees of the littoral 
State, it would seem difficult to maintain peace under such conditions. 
Reference has already been made to the awkward results which would follow 
an attempt by the Federal Government to inject a belt of its own or federal 
jurisdiction over Submarine resources in a zone between the marginal sea of a 
State and the open ocean. Nor did the Consticution contemplate that aside 
from the federal district it would retain federal territory for its own ac- 
count.* 

Examining the conduct of the States we find a series of provisions in-state 
constitutions and statutes in which several States, e.g., Alabama, Florida, 
Georgia, Mississippi, Texas and Louisiana, lay 2laim to a maritime boundary 
of three leagues, six leagues or more." The claim in Alaskan waters is 
properly federal, since Alaska, is a territory. 


ë See (1988) 13 Tulene L. Rev. 253. 

88 See Art. V of the Treaty of Guadalupe Hidalgo, 1848 (1 Malloy 1107, 1109), making 
three leagues the marginal belt as between Mexico anc the United States, and Secretary 
Buchanan’s answer to the British protest in which Buchsnan denied that his stipulation was 
intended to question British rights under the law of nations. 1 Moore, Digest, 730; Crocker, 
p. 649; Jessup, p. 52. 

6 Ireland, p. 274, differing from ay T EE N Blanton, above, note 49. 

‘4 Weber v. State Harbor Commissioners, 18 Wall. 57, B5 (U. S. 1873); Shively v. Bowlby, 
152 U. S. 1, 49 (1894). 

% There is doubtless some difference between a claim to a maritime boundary of certain 
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Even if we deny States the power to determine their own boundaries by 
asserting this to be a federa: function, it does not follow that States are not 
free to determine rights in zhe marginal zons they fix or in the soil there- 
under. Jt may be added that the right to exercise riparian jurisdiction 
over submarine resources must extend to the adjacent zone limited by rea- 
sonable extent, a zone readily defined by a ccntinental shelf. A more trou- 
blesome question is likely te be found in the federal claim to explore the 
resources of the continental shelf, possibly by submarine, and in the conflict 
arising between a reported Louisiana license and the federal claim to the 
whole continental shelf. 

In the recent case of Skiriotes v. United ates, 5 the petitioner was con- 
victed of wrongfully taking sponges at a point six miles off the coast of 
Florida under a criminal statute of Florida prohibiting such taking of 
sponges within three leagues of the west coast of Florida from the Gulf of 
Mexico. The State court applied this statute literally.58 The United States 
Supreme Court was more ambiguous, sustaining the conviction merely on the 
ground that as a citizen of Florida—a fact nct in the record—he was bound 
by the Florida law." This rad been previously held in Florida with respect 
to citizens of the respective States. The Supreme Court did not discuss 
the question of boundaries. If the State cennot protect and regulate the 
extraction of the resource, when beyond three miles, whether these be called 
territorial or extra-territorial waters, the result would be that no authority 
can protect it or regulate its 2xtraction beyond the three-mile limit, since the 
Federal Government has noz legislated. 

Recently, Louisiana has by statute © claimed a jurisdiction on the shallow 
coastal shelf of eight leagues beyond the three-mile limit or twenty-seven 
miles in all, in “‘sovereignty ’ and full and complete ownership of the waters 
of the Gulf of Mexico “including all lands that are covered by the waters of 


extent and the claim to ownership-of all the islands within a certain distance from the coast. . 
E.g., Georgia, Code Annotated, Title 15, claims a bocndary of three miles from low-water 
mark in the Atlantic Ocean, yet £l the islands within twenty marine leagues of the coast. 
The latter claim is not unimportent. See Louisiana, 2 Stat. 701 (1812) (3 leagues); Ala- 
bama, 3 Stat. 489 (6 leagues); Mississippi, 3 Stat. 472 (1817) (6 leagues); Florida, 15 Stat. 
73, Const. 1868, art. 1 (3 leagues); Louisiana, Gen. Stat. 1938, no. 55 (9 leagues). Texas and 
states ceded by Mexico, supra note 52 (3 leagues). 

58 Treland, pp. 252, 283. $7 313 U. S. 69 (1941). 

58 144 Fla. 220 (1940). The zore, according to Section 8087 Compiled Laws of Florida (3 
leagues of the west coast of Florida) was characterized as “within the territorial waters of the 
state of Florida.” . 

59 See Pope v. Blanton, 10 F. Surp. 18 (D. C. Fla. 1935). If, as the court says, prescription 
for over 50 years founds a title to the sponges and, a fortiori, their regulation, there seems 
little reason to distinguish between citizens bound by the law and non-citizens who presum- 
ably are not. The case is discussad in (1936) 21 Cornell L. Quar. 651. 

66 Tipscomb v. Gialourakis, 101 Fla. 1180; Lipscomb v. Kaloroukas, 101 Fla. 1137 (1931). 

6t General Stats. 1988, no. 55; (939) 39 Columbia L. Rev.-317; (1938) 13 Tulane L. Rev. 
253; (1940) 19 Nebraska L. Bull. =67; Ireland, p. 252. 
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the said Gulf . . . within the boundaries of Louisiana,” as fixed in the 
statute, subject to certain federal rights to regulate commerce and exercise 
admiralty jurisdiction. A license accordingly is said to have been granted 
to a private operator. Since no oil has yet been discovered in the zone, it is 
understood, the claim has given rise to no issues and the question remains 
whether the claim, if exercised, will raise any national or international issue. 
Louisiana cannot invoke a prescriptive right of property in the resources, 
arising out of long occupation, as in the Ceylon pearl banks, nor as a successor 
of France, which made no such claim, nor a claim resting on the title to adja- . 
cent islands, Louisiana applied literally the principle of coastal protection 
of a contiguous shallow shelf measured by a modern cannon-shot—pre- 
sumably a federal protection—and asserted her special rights in adjacent 
petroleum. The claim of Louisiana has given rise to a controversial literature, 
some supporting her claim of title, others challenzing it. Perhaps the State 
would have been well advised not to claim sovereignty or ownership in a 
moving body of water or to seek to extend State >oundaries,* but to confine 
its claim to one of jurisdiction over the submar.ne natural resources of an 
adjacent continental shelf, a claim not likely to be denied. The two are 
separate and distinct. By note of November 22, 1937, followed by the 
presidential proclametion of September, 1945, the United States has claimed 
with respect to Japan a monopoly of the Alaska Bristol Bay salmon fishing 
as embodied in the Copeland and Dimond bills of 1937 and 1938.% 
Examining the federal action on this question we find a contradictory rec- 
ord. We discover numerous claims to the three-mile limit advanced by 
various secretaries of State for and against the United States. These were 
not, however, made with reference to sedentary fisheries or petroleum ex- 
ploration. The United States in six liquor treeties and in the Bering Sea 
Arbitration admitted the three-mile limit of territorial jurisdiction. Yet it 
has also claimed wider limits for other purposes, as is evident in the letter to 
the Committee for the Codification of the Law of Territorial Waters in 
1929. Reference has already been made to the past and present claim of an 
extended jurisdiction over the Alaska salmon fisheries whose migration be- 


& Portugal made such a claim before the committee of exserts for the Progressive Codifica- 
tion of International Law, but it was rejected by the American, Wickersham. Professor 
Bingham thinks well of the Portuguese claim and of José Léon Suarez’ opinion on title to the 
continental shelf. Bingham, pp. 52-58. S. 3744, 75th Cong., 3rd Sess., passed by the 
Senate May 5, 1938, supports the theory, although Alaska is Federal territory. 

_ & This power to extend territories is generally said to vest in the Federal Government. 
W. F. Willoughby, Constitutional Law of the United Statez, 2d ed., 1929, Vol. I, p. 407; C. 
Burdick, Law of the American Constitution, 1932, p. 272. 

“ Bingham, pp. 11, 60, quoting State Department releases of March 25, 1938; Leonard, 
p. 121. See the numerous conventions controlling haddock and salmon fisheries on the high 
seas, Leonard, p. 110; Bingham, p. 27, and answer of the Department of State in 1926 to 
the Committee of Experts, above, pp. 160-161. 

% Letter of March 16, 1929, League of Nations document. C.74M.39.1929 V., pp. 129 and ff. 
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gins in Bristol Bay, goes out to the high seas and comes back to the Bay. 
_ Interestingly, also, the Un-ted States by enabling act or ast admitting to the 
Union several states bordering the Gulf of Mexico has accepted without dis- 
cussion their territorial boundaries, including an expanded marginal sea, as 
fixed in the State constitucion or petition. 

In view of this contradiczory federal record, which both accepts and rejects 
the three-mile rule under 3ertain circumstances, and in the absence of any 
controlling federal legislation or decisions, we are justified in believing that 
the State definition of the marginal sea is acceptable to the Federal Govern- ` 
ment and that the common law rights of the State should be admitted. 
Certainly this conclusion seems to follow in the absence of any contrary 
federal action or in the absence of any establishec. rule of international law. 
If federal action were taken beyond the margina. sea, which let us assume 
arguendo is the three-mile belt, the result would be that within the three- 
mile belt state licensees wold enjoy the right of mineral and fishery explora- 
tion and outside the marg-nal belt the State would have to tolerate federal 
licensees. It is probable that no regulatory system along an arbitrary 
boundary could function effectively when divided between two different 
jurisdictions. Since the marginal sea is definitely vestec. in the state, it is 
hardly conceivable that outside that belt another set of regulations could be 
effective or efficient. . 

Practical considerations zhus lead to the conclusion that the State must be 
permittee to exercise jurisdiction over the submarine soil beyond the 
marginal sea on the continental shelf. 


MULTIPLE REPRESENTATION IN INTERNATIONAL ASSEMBLIES 


By Louis B. Soan 


Cambridge, Massachusetts 


When the representatives of the Soviet Union, the United Kingdom, and 
the United States met at Yalta in February, 1345, the Soviet delegation 
raised the question of giving separate representation in the Assembly of the 
United Nations to the Byelorussian Soviet Soc:alist Republic and to the 
Ukrainian Soviet Socialist Republic. The United States delegation agreed 
to support this claim at San Francisco, but reser~ed the right of the United 
States to put in a similar claim for three votes fcr itself and its possessions. 
The Soviet delegation raised no objection to the Hatter claim and the British 
delegation agreed to support both claims.! No agreement was reached at 
the time with respect to the question of the participation of the two Soviet 
Republizs at the San Francisco Conference itse. When the Yalta agree- 
ment was disclosed at the end of March objections were raised in different 
quarters against the principle of plural votes icself and very vehemently 
against the secrecy attached to the agreement. In order to pour some oil on 
the troubled waters the Government of the United States announced that the 
United States would not request for itself additional votes in the General 
Assemb_y.2. The United States delegation was directed, however, to cast the 
vote of the United States in favor of the admission of the Byelorussian and 
Ukrainian Republics and on April 27, 1945, the San Francisco Conference 
unanimously invited these Republics to become initial members of the 
United Nations. On April 30, 1945, it permitted them to take seats at the 
Conference immediately.2 The delegates of these republics at the Confer- 
ence generally voted with the Soviet delegation Dut in a few instances their 
votes diverged. One might recall in that connection that while in the early 
days of the League of Nations the British Dominions followed quite closely 
the lead of the British delegation, twenty-five years later, at San Francisco, 
the British delegation found the Dominions sometimes among its most bitter 
opponents. It is quite possible that the position of the Soviet Republics 
might evolve along similar lines, though it mighs take some time. 

The Soviet Republics are not the first component units of a larger union to 
be admitted into an international organizatim. The admission of the 
British Dominions and India to the League of Nations caused quite a com- 
motion at the time. When the matter was considered in the United States 
Senate in 1920, that body adopted a reservation requesting that the United 
States ‘be entitled to cast a number of votes equal to that which any mem- 


1 United States, Department of State, Bulletin, Vol. XI (1945), p. 530. 

2 Same, pp. 600-601. 

3s Same, pp. 802, 806. See also The United Nations Conference on International Organi- 
zation, JOURNAL, No. 4, p. 12; No. 6, p. ‘20. 
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ber of the league and its self-governing dominions, colonies, or parts of 
empire, in the aggregate stall be entitled to cast.” 4 In 1945, however, it 
was mostly due to the insistence of a Senate group that she United States 
relinquished its claim to pacity with the Soviet Union. Here again the fu- 
ture might bring a different approach. 

The question of membership in the International Labor Organization 
brought to the fore not only the question of the British Dominions but also 
that of the States of the United States, as will shortly be explained. The 
United States delegation tcok a bold position in the matter, but was com- . 
pletely defeated. The story of membership in the Universal Postal Union 
and the International Telecommunication Union is alsc pertinent. The 
struggle fcr additional votes in these international organizations reached its 
climax in the period betweem the two wars and the issues ars still in suspense. 
As a new step was now reacted in the long evolution towards multiple repre- 
sentation in international assemblies, it will be useful to trace the history of 
the subjec* in the different International organizations in which the question 
has arisen. The lessons of the past may prove to be of some importance in 
the future. 


1. The League of Nations 


At the Paris Peace Conference in 1919 separate representation was 
granted to the British Dominions and India without muck. opposition. On 
January 2, 1919, Sir Rober; Borden (Canada) suczeeded in convincing the 
Imperial War Cabinet at London that the Dominions shold have the same 
representation as other smal allied nations, and that, in acdition, the repre- 
sentatives of the British Empire should be drawn from a panel on which each 
Dominion Minister should Lave a place. The original French “plan of the 
preliminary conversations b2tween the Allied Ministers” of January 5, 1919, 
envisaged a diversified system of representation: 5 representatives for each 
Great Power with general interests, 3 for each small belligerent power with 
special interests, 2 for each new state, 1 for each neutral state, each small 
state which was only theoretically belligerent, and each state ‘‘in process of 
formation.” The British Dominions were to participase on conditions 
equal to those adopted for small belligerent powers with special interests, 
and their delegates were to 3e “attached to the British Plenipotentiaries.”’ è 
At the meeting of the Counc_l of Ten, on January 12, 1919, Mir. Lloyd George 
asked that the number of representatives of the small nations be reduced to 
two for each of them and tkat the Dominions and India be entitled to send 
two representatives each, with the exception of Newfoundland which would 


4This Joornau, Vol. 14 (1920), p. 201. 

$ R. M. Dawson, The Development of Dominion Status, 1900-1986, Longos, 1937, pp. . 30- 
31, 178-180. 

è United States, Department o- State, Foreign pane: i919, Paris Peace Conference, 
Vol. I, pp. 386, 393. 
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be content with one representative. President Wilson opposed in principle 
separate representation of the Dominions, but wss willing to concede to each 
of them one representative.’ Next day a compromise was reached: Aus- 
tralia, Canada, and South Africa were given two representatives each, New 
Zealand, British India, and “‘the native states of India” obtained one rep- 
resentative each. Newfoundland had to be satisfied with representation 
on the British Empire’s delegation.? In accorcance with the original pro- 
posal of Sir Robert Borden, all the Dominions and India were also entitled to 
the benefit of the panel system,® which assurec them of representation at 
some meetings to which states with special interests were not admitted. 
The British draft convention for a League of Nations of January 16, 1919, 
expressly provided that the High Contracting Parties “recognise the right 
of the British Empire to separate representation in respect of the Dominions 
of the British Empire including India, at meetings of the Conference of the 
League, and also at meetings of the Council, at which matters affecting any 
particular Dominion [the words ‘or affecting India’ were added here on 
‘January 20] are under discussion.” 1° When the American draft of the 
Covenant of the League of Nations of January 20, 1919 (so-called Wilson’s 
Second Paris Draft) was presented to the other governments, the British 
delegation immediately objected to the proposal that the main organ of 
the League should ke a “‘ Body of Delegates” consisting of the ambassadors 
and ministers of the contracting states accredited to the government of the 


1 Same, Vol. TII, pp. 482-486, 500-503. 

8 Sams, pp. 531-533, 538-540. Through the medium of the British panel, Newfoundland 
was, for instance, represented at the session of the Preliminary Peace Conference of January 
18, 1919: p. 157. 


? Pp. 546-548, 567-568. The final text of Article IL >f the Rules of Conference ran as 
follows {pp. 172-173): 


The Powers shal’ be represented by Plenipotentiary Delegates to the number of: 
Five for the United States of America, the British Empire, France, Italy, Japan; 
Three for Belgiun, Brazil, Serbia; 

Two for China, Greece, the Hedjaz, Poland, Portegal, Roumania, Siam, the Czecho- 
Slovak Republic; 

One for Cuba, Guatemala, Eels Honduras, Liberia, Nicaragua, Panama; 

One for Bolivia, Ecuador, P eru, Uruguay. 

The British Dominions and India shall be represented as follows:— 

P prs delegates each for Canada, asin Poe Africa, India (including the native 
tates) 

One Delegate for New Zealand. 

Each Delegation shall be entitled. to set up a panel, but the number of Plenipoten- 
tiaries shall not exceed the figures given above. 

The representatives of the Dominions (including Newfoundland) and of India can, 
moreover, be included in the representation of the British Empire by means of the 
panel system. 

Montenegro shall be represented by one Delegate, but the manner of his appointment 
shall not be decided until the pe political situazion of that country becomes clear. 

The conditions governing the representation of Eussia shall be settled by the Con- 
ference when Russian affairs come up for discussion. 


1 D. H. Miller, The Drafting of the Covenant, New York, 1928, Vol. II, p. 109. See also 
same, p. 121. 
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country where the seat of the League was to be established; Lord Robert 
Cecil stated that such a prevision would preclude the repr2sentation on the 
Body of Delegates of the Dominions and India, as they have no ambassadors 
or ministers! The Cecil-Miller draft of January 27, 1919, met this objec- 
tion by providing that the Body of Delegates should “‘normally” consist of 
representatives at the capitel of the League, and by adding that ‘the British 
Dominions (Australia, Carada, Newfoundland, South Africa, and New 
Zealand) and India should be separately represented.” #2 No such provi- 
sion was, however, included in the draft of the Covenant submitted, on Feb- 
ruary 3, 1919, to the speciel Commission on the League sf Nations,® and 
Cecil immediately reserved she question of the representation of the British 
Dominions.“ On February 5, 1919, President Wilson proposed that “only 
self-governing states shall be admitted to membership in the League,” add- 
ing that ‘‘ colonies enjoying fll powers of self-government may be admitted.” 
Cecil was afraid that this provision might exclude India. President Wilson - 
replied that if India were admitted to membership the Philippine Islands 
would also become admissib.e but he thought that both should be excluded. 
General Smuts saved the day by pointing out that India would be entitled 
‘to become a member as a signatory to the Covenant, anc that, therefore, 
the conditions with respect to admission of non-signatory szates will not ap- 
ply toher. This solution wes accepted both by Cecil and President Wilson. 
When the draft of the Covenant was discussed on March 20, 1919, at a meet- 
ing with. the delegates of the neutral powers, the Dutch delegate asked 
whether self-governing dominions and colonies which might be admitted to 
the League would have a vete, to which Lord Robert Cecil answered that 
“every state represented, ircluding Dominions and Colonies, whatever its 
size or power, should have one vote and no more.” 8 On April 20, 1919, in 
enumerating the original Members of the League of Nations in the annex of 
the Covenant, the question of putting in Newfoundland was raised, but Cecil 
did not insist on putting her in; thus she was again sacrificed, as Miller re- 
ports, ‘‘ because we had had enough trouble about the Dominions already.” 1 
All other Dominions and Incia appear in the list of the original Members of 
the League, out of their alphabetical order, in an indentation under the Brit- 
ish Empire, Canada being named first, and being followed in accordance with 
their political rank by Austzalia, South Africa, New Zealend, and India,1® 


11 Miller, Vol. I, pp. 53-54, 57; Vol. II, p. 98. 

12 Same, Vol. I, pp. 58, 61; Vol. II, pp. 131, 134. 

13 Same, Vol. IT, p. 232. 14 Same, Vol. I, p. 150; Vol. II, p. 257. 

1 Same, Vol. I, pp. 157~158, 164-165, 227; Vol. TI, pp. 260-261, 3038. See C. Seymour, 
The Intimate Papers of Colonel Hose, Boston, 1928, Vol. IV, p. 311. 

16 Miller, Vol. I, p. 307; Vol. II, -p. 625. 17 Same, Vol. I, p. 477. 

18 As Miller states, “‘the legal difference between the Dominions and India and the states 
which are Members of the League is thus symbolically indicated by a quarter of an inch of 
difference in type alignment.” Same, Vol. I, p. 498. With respect to zhe eligibility of the 
Dominions for a seat on the Counzil, see same, Vol. I, p. 489. Canade sat on the Council 
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The Irish Free State was admitted to the League in 1923, by unanimous 
vote af the Assembly.!® A special subcommittee of the Sixth Committee of 
the Fourth Assembly to which the question had been referred reported, in 
answer to a question whether the Irish Free Staze is recognized by any states, 
that it “is a Dominion forming part of the British Empire upon the same 
conditions as the other Dominions which ace already Members of the 
League.” 2° The relevancy of this statement night be doubted. 


2. The International Labor Organization 


Some difficulties also arose at Paris with respect to the position of the 
British Dominions in the International Labor Organization. The British 
memorandum of January 20, 1919, stated that the Dominions and India 
should be entitled “to separate representatior and separate voting power, 
since they are autonomous on labor matters.” It added that “the same 
claim might be made as regards the French Colonies.” The British draft 
convention of January 21, 1918, provided in Article 14 that “the High Con- 
tracting Parties recognize the right of the British Empire to separate repre- 
sentation in respect of the Dominions of the Br=tish Empire, including India, 
at meetings of the Annual Conference.” 2 Psragraph 1 of Chapter III of 
the British draft of January 26, 1918, was coucned in more general terms, as 
it provided that “any self-governing Dominzon or Colony which consti- 
tutes a separate political unit for the administzation of labor laws, may, on 
the demand of the sovereign state of which it forms a part, become a separate 
party to this convention in all ways as if it were an independent state.” 23 
The provision was narrowed again to the British Dominions exclusively in 
Article 34 of the British draft of February 2, 1319, which became the work- 
ing document of the Commission on International Labor Legislation. It 
provided that “the self-governing Dominions of the British Empire and 
India may become parties to this convention, end have the same rights and 
obligations thereunder as if they were indepencent states.” ** On February 
26, 1919, the British delegation turned around again and proposed that 

the British Dominions and India, and also the fully self-governing Colonies 
or Possessions of other Powers shall have the same rights and obligations 
under this Convention as if they were separat High Contracting Parties.” 
The Belgian délegate countered that the colonies of other countries did not 
possess an autonomy equal to that enjoyed by she British colonies and could 
not, therefore, be placed on the same footing. He proposed accordingly that 


from 1928 to 1930, Ireland from 1931 to 1933, Australia from 1934 to 1936, New Zealand 
from 1987 to 1939, and South Africa from 1940 to 1942 all dates inclusive. 
19 Records of the Fourth Assembly, Plenary Meetings, p. 24. 


20 Op. cit., p. 166. : 
1 J. T, Shotwell, Editor, The Origins of the Internaticnal Labor Organization, New York, 
1934, Vol. II, p. 121. % Same, Vol. II, p. 140. . 


z Same, Vol. I, p. 410. % Same, Vol. I, pp. 171, 410. 
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The British Dominions and India shall have the same rights and ob- 
ligations under this Convention as if they were separate High Con- 
tracting Parties. 

Subject to the apprcval of the Executive Council of the League of 
Nations the self-governing protectorates and colonies of other powers 
shall have the same rights and obligations if their mcther country had 
agreed to their exercising them. 


Mr. Robinson (United States) proposed that “sovereign states members of 
federal states” should be placed in the same position as the British Do- 
minions if they possess, as cid the states of the United States, special com- 
petence with respect to lazor legislation. Mr. Barnes (British Empire) 
thought that this proposal vould impair the unity of the United States, and 
that if Canada and Australa followed this example the international labor 
conference would become a congress of such proportions that it would not be 
. able to do any useful work. Mr. Barnes opposed also the Belgian proposal 
insofar as it lodged in the Conference the power of control over the relations 
between a mother country and its self-governing colonies. He thought that 
the same object could be aczomplished by specifying that the colonies must 
be “fully self-governing.” Sir Malcolm Delevigne (British Empire) pro- 
posed that the Council of tae League be substituted for the Conference in 
the Belgian proposal,” and that the application shoulc come from the 
mother country and not from the colony. 

The joint Belgian-British draft presented on the next day followed the 
Delevigne proposals. Ft retained the first paragraph of the Belgian pro- 
posal, but modified the second paragraph as follows: 


The same shall apply to any colony or possession of any of the High 
Contracting Parties which on the application of such High Contracting 
Party is recognised as fully self-governing by the Exesutive Council of 
the League of Nations. 


Mr. Robinson proposed agsin the addition of the words “and the several 
states of a federation of stetes”’ after the word “India” in the first para- 
graph, on the additional ground that the different states of the United 
States had the right to conclude treaties, provided that the federal author- 
ity agreed. Mr. Fontaine (France) thought that, as in federal countries 
other than the United States labor questions were within the competence of 
the federal government, tha phrase “states which belong to a federation 
and which have autonomy in labor legislation” would limit the clause to the 
United States only. The multiplication of the number of delegates might 
be further avoided by combining the states of the United States in a number 
of groups and granting representation to the groups and not to mdividual 
states. Mr. Gompers (United Statés).added that the American proposal 
was more equitable than the alternative system which would give the same 

2 The original Belgian proposal did in fact envisage the competence af the ‘ Council,” but 


the discussion centered around giving that power to the “Conference” itself. 
2% Shotwell, Vol. I, pp. 171-172 Vol. II, pp. 194-196. 
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number of votes to the United States with a population of 100,000,000 and 
to a tiny state with a very small population. Mr. Robinson embodied all 
these suggestions in the following proposal: 


The British Dominions and India and the several states of a federa- 
tion of states where the states have reserved in whole or in part their 
autonomy in respect to labor legislation shall have the same rights and 
obligations, and in such case the representetion at the Conference shall 
in number have reference to the population and industrial importance 
: the federation of states, such roprorentanton to be fixed by the Con- 
erence. 


When the question was put to vote, only the Czechoslovak delegate voted 
with the United States, while the British Empire, Italy, Japan, Belgium, 
and Poland, and one French delegate voted against them, and one French 
delegate abstained. The Belgian-British proposal was adopted by the 
same majority,” and without any further change became Article 35 of the 
drafts of March 10 and March 24.28 The Committee’s report accompanying 
the later draft gave no account of the struggle over Article 35 and stated 
merely that “colonies which were fully self-governing, not only as regards 
labor legislation but generally, must be regarded as separate entities for the 
purposes of the Labor Conference.” 7° ' 

When the draft convention came before the British Empire Delegation, 
the delegates of the Dominions immediately objected to Article 35 on the 
‘ground that the clause ‘‘as if they were High Contracting Parties” implied 
that they were not, and insisted on the deletion of the whole clause and on 
making the membership of the International Labor Organization automatic 
for all members of the League of Nations. A Canadian proposal adopted at 
the fourth plenary session of the Preliminary Peace Conference, on April 11, 
1919, authorized the Drafting Committee “tc make such amendments as 
may be necessary to have the Convention conZorm to the Covenant of the 
League of Nations in the character of its membership and in the method of 
adherence.” 3 The Dominions were thus assured that all the victories 
‘which they might win with respect to membership in the League would in- 
stantaneously improve their position in the Labor Organization. But the 
Drafting Committee proved quite obdurate ard Sir Robert Borden had to 
plead his case again before the Council of Four; only upon the latter’s inter- 
vention would the Drafting Committee agree to delete the clause on Domin- 
ions and, in consequence, Article 421 of the Tzeaty of Versailles dealt only 
with not fully self-governing colonies.®! : 


27 Shotwell, Vol. I, pp. 173-174; Vol. II, pp. 198-201. See also Vol. IT, p. 207. 

28 Same, Vol. I, pp. 411-418. , 29 Same, Vol. II, p. 376. 

30 Same, Vol. I, pp. 204, 210-211, 218-220; Vol. II, po. 406—409: 

31 With respect to the simultaneous struggle of the Dominions for eligibility to the Gov- 
erning Body of the International Labor Office, see same. Vol. I, pp. 183-184, 210-211, 218- 
220, 419; Vol. II, pp. 207-208. Both Canada and India obtained permanent seats on the 
Governing Body in 1922; the Dominions were also continuously represented in the employ- 
era’ and workers’ groups of the Governing Body. . 
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3. The Universal Postal Union ' 


When the Universal Postal Union was established in 1874 each of the 
twenty-two member countries was given one vote. In 1876 British India 
and ‘‘the French colonies’ were admitted to the Union by special arrange- 
ment. Numerous other colonies acceded to the Union an similar terms in 
1876-1878. When the Congress of the Union assembled at Paris in 1878 the 
French Government proposed that the colonial possessions of each member 
of the Union be considered as forming a separate “country,” and be given 
one vote each. To mitigate the effect of such a provision, and to guarantee ` 
real representation, the United States proposed that the colonies should be 
represented by their own inhabitants. But this proposal was withdrawn 
when it was pointed out that the colonies like other states must have the 
right to choose whom they pleased for representatives. "While Russia pro- 
tested strongly against giving to colonies a status equal to that accorded to 
metropolitan areas Great Eritain opposed the French proposal on the ground 
that each group of Britisn colonies should have one vcte. In particular 
Great Britain requested sesarate votes for India and Canada. The confer- 
ence agreed to give a separate vote to India, and single vozes to “the whole” 
of the British, Danish, French, Netherlands, Portuguese, and Spanish colo- 
nies. Great Britain'was allowed to transfer the vote of ‘‘the whole of the 
British colonies” to Canada. 

In 1885 the Australian colonies asked for five votes, Great Britain de- 
manded two votes for its colonies in the Orient and in the West and also a 
vote for its colonies in South Africa, and the delegate of the French colonies 
requested a second vote for the French colonies. Finelly one vote was 
given to the Australian colonies and one to the whole of the British colonies 
on condition that the South African colonies join the Union. Tunis, a 
French Protectorate, joinec the Union in 1888 and has been listed ever since 
in the preamble as one of tae countries members of the Union. No doubts 
seem to have arisen as to its right to vote. 

In 1891 the Australian colonies attempted to get two votes, one for the 


33 British & Foreign State Parers, Vol. 65, p. 18; Martens, Nouveau Recueil Général de 
Traités, 2e série, Vol. I, p. 651. Austria-Hungary, Netherlands-Luxemburg, and Sweden- 
Norway, though they constituted at the time unions of states, did not sizn the treaty as single 
entities; Austria, Hungary, Luxemburg, the Netherlands, Norway and Sweden all signed the 
treaty separately. One could cleim that these unions of states were given two votes each, 
but see B. Akzin, “Membership in the Universal Postal Union,” this Journau, Vol. 27 
(1933), p. 651, at p. 652. Denmark and Iceland were in the same position after 1919. 

3 British & Foreign State Papes, Vol. 67, p. 549. 

34 See Akzin, pp. 654-659; Buealer, Der Weltpostverein, Berlin, 1930 pp. 27-30, 78-79. 

8 Documents du Congres Posta de Paris, 1878, pp. 6, 18, 50, 76-79, 240, 250-1, 397-8, 
508-9, 636. 

% Documents du Congrès Postal de Lisbonne, 1885, Vol. I, p. 68; Vol II, pp. 59-60, 63-6, 
68, 71-8, 95-9, 377. 
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Southern and one for the Northern group, but the Congress recognized only 
one vote for “the whole of the British colonies in Australasia.” 37 

In 1897 Germany asked for a vote for “the whole of the German colonies” 
_and France asked for a vote for Indochina. Bozh requests were granted and 
‘a vote was given to the “whole of the British colonies,” which was to be 
transferred to the South African colonies upon their accession.*® 

After the Spanish-American war the United States asked for three special 
votes: one for Cuba, one for Hawaii, and one for Puerto Rico, the Philippine 
Islands, and Guam taken asa group. This claim was rejected in 1900,” but 
in 1903 a vote was granted to the whole of the insular possessions of the 
United States. While there was no great opposition to granting this vote 
to the United States new claims made by Greet Britain (for New Zealand, 
for the colonies of the Cape and Natal, for the colonies of the Orange Free 
State end the Transvaal, and for the whole of other British possessions) were 
opposed by both small and big states, and tie First Commission of the 
Congress voted all these claims down by a vot2 of 11 to 8. Great Britain 
argued that the African colonies had during th2ir independence three sepa- 
rate votes in the Union, and that it would be inaquitable to take away these 
votes merely because they had become parts of the British Empire. On 
reconsideration one vote was given to the Socth African colonies and the 
vote of the whole of the British possessions was transferred to New Zealand 
by a vote of 22 to 20, with 17 abstentions. The French delegation opposed in 
principle the granting of these new votes as all states should be considered 
equal regardless of the size of their territory or population but it ended by 
asking for and obtaining an additional vote for Algeria. Similarly Germany 
abandoned her opposition when it was given ar additional vote for its Afri- 
ean colonies. ‘These compromises encouraged Portugal to ask for a second 
vote for its colonies to be exercised by the African colonies, while the Nether- 
lands asked for a second additional vote to be given to Netherlands Indies and 
Italy esked for a vote for the whole of its colcnies. All these claims were 
acceptad by the Congress, though over twenty delegations showed their un- 
willingness to accept the compromise by abstaining from voting on the 
issue.* 

The 1920 Congress had before it on the one hand the American proposal to 
abolish all additional votes and the Swiss proposal to abolish the votes 
created in 1906, and on the other hand a number of requests for new votes. 
The Swiss proposal was rejected in the First Commission of the Congress 


8? Documents du Congrès Postal de Vienne, 1891,, pp. 381-8, 419, 471, 643-9, 715. 

38 Documents du Congrès Postal de Washington, 1897, pp 62-3, 385, 435—437, 486, 681, 715, 
741, 745. 

39 Rapport de gestion du Bureau de l'Union postale universelle, 1900, p. 12; same, 1901, p. 10. 

40 Documents du Congrès Postal de Rome, 1906, Vol. I, pp. 113~115; Vol. II, pp. 76, 197-203, 
252, 319-321, 561-564, 589-595, 634-635. 
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without any debate. When the United States made their proposal in a 
plenary session of the Congress, it met a storm of protest from the interested 
Dominions and colonies and from their mother countries. The Venezuelan 
delegate raised the preliminary: question whether the different colonies 
should be allowed to vote cn the question of their right to vote; his proposal 
that they abstain from voting was rejected by the acting president of the 
Congress (of Swiss nationglity). On final vote the American proposal was 
rejected by 41 votes to 22. Only Latin American states and Spain and her 
colonies voted with the Urited States; Austria, Bulgaria, China, Colombia, 
Ecuador, Germany, and Hungary abstained from voting. Ecuador then 
proposed that only sovereign nations and dominions and eolonies which have 
autonomous parliaments should have the right to vote. This proposal was 
also rejected by 35 votes te 17. In consequence the United States renewed 
its request for a separate vote for the Philippines. The Congress agreed 
to this request; it also granted two additional votes to Jagan (for Korea and 
for other colonies), and gave the vote previously exercised by the Congo Free 
- State to the colony of the Belgian Congo. The Danish colonies in the West 
Indies having been transferred to the United States, their vote was abolished. 
Similarly the two German colonial votes were abolished in view of the 
changes wrought by the Treaty of Versailles.1 The two zones of Morocco, 
French and Spanish, were sccepted into the Union at the time of the Madrid 
Congress, and were given two separate votes without any discussion.” 

As 2 result of these chanzes Article 29 of the Universal Postal Convention 
of November 30, 1920, read as follows: * . 


Protectorates and Colonies included in the Union 


For the application of the foregoing Articles 24, 27, and 28,“ the fol- 
lowing are considered as forming a single country or Administration, as 
the case may be: 

. The Colony of the Belgian Congo; 

. The Empire of British India; 

. The Dominion of Canada; 

The Commonwealth of Australia with British New Guinea; 

. The Union of South Africa; 

. The other Dominions and the whole of the British Colonies and 
Protectorates ; * 


41 Documents du Congrès Posta: de Madrid, 1920, Vol. I, pp. 65-66, 38; Vol. II, pp. 48, 84, 
89, 119, 123, 131, 216, 217-221, 437-438, 440, 786-790. 

42 Same, p. 747; see also same, p. 789. Iceland’s right to a separate delegation and vote in 
. the 1920 Congress does not seem to have been questioned by anybody, though it was repre- 
sented by a Danish official and has not taken part in previous congresses. See footnote 1, 
above. 

43 Translation from United States Statutes at Large, Vol. 42, Part 2, pp. 2000-2001. 

44 These articles relate, respecGively, to the Bureau of the Union and its expenses, to con- - 
gresses and voting therein, and zo voting on proposals made between congresses. 

45 According to Article V of the Final Protocol to the Convention, ‘‘Note is taken of the 
declaration made by the Britisk delegation in the name of their Government to the effect 
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' 7. The Philippine Islands; 

8. The whole of the other island possessions of the United States of 
America, comprising the islands of Hawaii, Porto Rico, Guam, 
and the Virgin Islands of the United States of America; 

9. The whole of the Spanish Colonies; 

10. Algeria; 

11. The French. Colonies and Protectorates in Indo-China; 
12. The whole of the other French Colon-es; 

13. The whole of the Italian Colonies; 

14. Chosen (Korea); 

15. The whole of the other Japanese Dependencies; 

16. The Dutch East Indies; 

17. The Dutch Colonies in America; 

18. The Portuguese Colonies of Africa; 

19. The Portuguese Colonies in Asia and Osean, 


If colonial votes are added to the votes possessed by the mother country 
the distribution of votes in 1920 was as follows: British Empire—6 votes, 
French Empire—6 votes (including Morocco and Tunis), Japan, Nether- 
lands, Portugal, Spein (including Morocco), and United States—3 votes ' 
each, Belgium and Italy—-2 votes each, the other 42 countries present at 
Madrid—one vote each. . 

At the Stockholm Congress, in 1924, France asked that votes be given to 
French colonies in continental Africa and to Syria and Lebanon, Portugal 
asked for a vote for Mozambique, and Great Brizain asked for a vote for the 
Irish Free State. Mexico proposed that, while she colonies might continue 
to be represented at the congresses, they should ct least abstain from voting. 
Later Mexico modified its proposal so as to give votes to the British Domin- 
‘ions (with the exception of India) while other colonies were to have no votes 
until they had reached an autonomous position equal to that enjoyed by 
these dominions. Switzerland proposed that all countries having more than 
one colonial vote should abandon the votes given to the whole of their other 
colonial possessions; this would reduce the colonial votes from 19 to 13. The 
Soviet Union seconded the amended Mexican proposals, but asked at the 
same time that in addition to the vote possessed by the Union separate 
votes be given to four Soviet Socialist Republics: the Russian, the White 
Russian, the Transcaucasian, and the Ukrainian. In order to avoid con- 
fusion between the Dominions and the other colonies, Canada proposed that 
the references to the Dominions and India should be deleted from the article 
on colonial votes, that these countries should be treated as regular members 
of the Union and in consequence be enumerated in the preamble to the con- 
vention in alphabetical order. After a heated debate France and Portugal 
‘withdrew their claims for new votes, the Canedian drafting proposal was 


that it has assigned to New Zealand, with the Cook Islands and other island dependencies, 
the vote which article 29, par. 6, of the Convention attrioutes to the other dominions and 
the whole of the British colonies and protectorates’’: same, p. 2006. 


82 THE AMERICAN JOURNAL OF INTERNATIONA] LAW 


accepted, and the Irish Free State was granted a vote without being named 
in the colonial article. The Swiss proposal was rejected by 28 votes to 6, the 
‘Mexican proposal by 27 votes to 9, the Soviet Union’s claim for 4 new votes 
by 23 to 1. Due to the transfer of the British Dominions, the number of 
colonial votes was reduced at Stockholm to 14.4 

In preparation for the London Congress of 1929, the Soviet Union pro- 
posed that the voting rights given to groups of colonies should be abolished 
and that votes should be given only to colonies enjoying real autonomy. 
On the other hand it asked that in place of the one vote now held by the 
Union, cr in addition to it, six votes should be given to its six constituent 
Republics (adding to the list presented in 1924 the Turkmenian and Uzbek 
Republics). Uruguay proposed the abolition of all votes of colonies, Do- 
minions, and possessions, while the Argentine Republic proposed that only 
those colonies which had autonomous parliaments should have votes. The 
Netherlands Indies proposed the abolition of the colonial article on a differ- 
ent ground, namely that every country named in the preamble to the Con- 
vention should be entitled to a vote by this very fact. Germany thought 
that only groups of colonies should be named in the special article, for the 
other colonies the right to vote being implied in their enumeration in the 
preamble. When a preparatory commission of the Union met at Paris in 
1928, Uruguay, in the name of the Latin American Republics, threatened to 
boycott the London Congress if the Commission rejected the proposal to 
abolish colonial votes. In consequence the Commission refrained from 
making eny recommendations on the subject and Hmited itself to stating that 
a division of opinion existed with respect to the retention of colonial votes.*” 

During the debate in the London Congress tie colonial votes were de- 
fended on various grounds. Most of the colonies had jained the Union be- 
fore some of the countries which were now trying to deprive them of votes. 
Some of the colonies exercised their right to vote for Hfty years without 
warping the decisions of the Union. The policies of the colonies were often 
different from those advocated by their mother countries. Some colonies 
even had adhered to agreements which their mother countries refused to 
ratify. To abandon the status quo would be not only immoral but also il- 
legal as the colonies were admitted by agreements which cannot be rescinded 
unilaterally. The opposition to colonial votes argued that the colonies 
-usually voted with their mother countries and that their votes are equivalent 
to giving a multiple vote to the mother country. In consequence countries 
such as those of the Western Hemisphere which did not Lave colonies found 
themselves in an inferior position. The interests of the colonies could be 
properly defended by the mother countries and most of the world’s colonies 
did not have direct representation and were in fact defended by mother 

46 Documents du Congrès Postal de Stockholm, 1924, Vol. I, pp. 4-5, 407, 464-465, 476; Vol. 


II, pp. 36, 119, 124, 128, 149, 204-218, 270, 387-388, 705-707, 846. 
41 Documents du Congrès Postal de Londres, 1929, Vol. I, pp. 20-30, 1372-1380. 
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countries. Each of the large> countries had a reservoir of colonies and 
tried to get separate votes for zhem at every opportunity. This process of 
multiplication could be pursued without limit and might lead to a domina- 
tion of the Union by a group o colonial countries. The decisions taken by 
previous congresses with respect to voting should not bind forever all future 
congresses and there must be a way to change them when need arises. Pre- 
vious decisions were cften resu.ts of accidents and temporary compromises. 
A new majority had arisen in the Union and it should have the right to make 
such changes as it may desire. The opposition did not persuade the ma- 
jority and the decision to maintain the status quo was made by 42 votes 
against 9, while 7 countries abstained. When tae Soviet Union proposed 
that the Congress should adopt at least a voeu thai the next. Congress should 
proceed to a radical revision of the voting principls, the proposal rallied only 
15 votes (11 Latin American countries, China, Norway, Soviet Union, Tur- 
key) out of 74, while 24 countries preferred to abstain. Of the American 
countries present only Bolivia voted with the majority.*® 

The Levant states under French mandate (Syria and Lebanon), which 
were refused a vote in 1924, adhered to the Union in 1931, and the 1934 Con- 
vention mentions them in the preamble, not under the colonies. The Cairo 
Conference of 1934 did not grant any new votes; 3 limited itself to recogniz- 
ing a new division of the two groups of Portuguese colonies into colonies of 
West Africa and colonies of East Africa, Asia, amd Oceania. The Nether- 
land colonies in America changed their name to “Curagao and Surinam.” 5° 

The Buenos Aires Congress of 1939 transferred the Philippines from the 
colonial article to the preamble, and reversed the trend of the previous con- 
gresses by granting two new colonial votes: to Italian East Africa and to 
‘the whole of the British colomies.”’ 5! i 

As a result of these developments, Article 8 of the Buenos Aires Conven- 
tion recognized the following colonial votes: * 


Colon-es, Protectorates, etc. 


The following are considered as forming a single country or a single 
Administration of the Union, as the case may be, in the sense of the 
Convention and Agreemerts, particularly in regard to their right to vote 
in Congresses and Conferences and in the interval between meetings, as 
well as their contribution to the expenses of the International Bureau of 
the Universal Postal Union: 

1. The whole of the Possessions of the United States of America, 
comprising Hawaii, Puerto Rico, Guam, and the Virgin Islands of 
the United States of America; 

2. The Colony of the 3elgian Congo; 


48 Same, Vol. I, pp. 186-140, 149-154, 565-566, 651. 

4° Hudson, Internationa: Legislation, Vol. VI, p. 647. 

50 Documents du Congrès Postal de Jaire, 1984, Vol. II, pp. 192-218, 544, 596. 
51 Documents du Congrès Postal de 3uenos Aires, 1939, Vcl. II, pp. 52-53, 521. 
52 League of Nations, Treaty Series, Vol. 202, p. 171. 
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3. The whole of the Spanish Colonies; 

4. Algeria; 

5. The French Colonies and Protectorates in Inco-China; 

6. The whole of the other French Colonies; 

7. The whole of the British Colonies, including the Oversea Terri- 
tories, the Protectorates and the Territories under Suzerainty or 
Mandate; | 

8. The whole of the Italian Colonies ard Possessions other than 
Italian East Africa; 

9. Italian East Africa; 

10. Chosen; 

11. The whole of the other Japanese Dependencies; 

12. Curacao and Surinam; 

13. The Netherlands Indies; 

14. The Portuguese Colonies in West Africa; 

15. The Portuguese Colonies in East Africa, Asia and Oceania. 


In addition, the following countries generally considered as colonies in 1939 
are named in the preamble to the Convention: The Levant States under 
French mandate, Morocco (except the Spanish Zone), Morocco (Spanish 
Zone), Philippines, and Tunisia. While Lebanon, Syria and the Philippines 
have been recognized now as separate members of the United Nations, the 
independence of the others is still under a cloud. The French Empire now 
has six votes, Italy, Japan, and Netherlands have three each, Belgium, Great 
Britain, Spain and the United States have two. The British Dominions 
and India have six votes which some might wish to add to the British two. 
China and the Soviet Union continue to have but one vote. One is tempted 
to agree with the statement made by the delegate of tke Soviet Union in 
1929 that the whole system does not look too equitable. While there might 
be some justification for the willingness to preserve acquired rights, the whole 
structure seems to be lopsided. Perhaps a system will be devised some day 
' distributing votes in accordance with some scientific criterion rather than 
with accidental compromises. The plea made in 1929 ty the Soviet dele- 
gate to establish such a criterion fell on deaf ears.® 


4. International Telegraphic Union 


When the International Telegraphic Union was established in 1865, its 
membership was restricted to European countries; several German states 
joined the Union as separate members. On April 8, 1837, the convention 
was extended by agreement of all the parties to Algeria and Tunisia,® but 
no separate status was given to these territories at the Vienna Conference of 
1868. Even Austria-Hungary was given only one vote at the Vienna Con- 
ference. At the Rome Conference in 1872, the German delegate raised the 

63 Documents du Congrès Postal de Londres, 1929, Vol. IJ, pp. 150-183, See also the state- 
ment by the Swiss delegate, Documents du Congrès Postal de Stockholm, 1924, Vol. HI, p. 209. 

64 For text of the Paris Convention of May 17, 1865, see British & Foreign State Papers, 
Vol. 56, p. 295; De Clercq, Recueil des Traités de la France, Vol. 9, p. 254. 

s De Clercq, p. 273. 
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question of introducing a graduated seale of votes similar to the scale adopted 
for the expenses of the Union’s bureau. When tke British delegation asked 
for a separate-vote for India, the Belgian delegate pointed out that once such 
a change in the rules was made all colonial adm:nistrations will clamor for 
separate votes. The Conference gave a vote to India but decided to post- 
pone the general decision on the matter," 

The Congress held at St. Petersburg in 1875 had to face quite squarely the 
issue of additional votes. After a long discussion zhe following pein was 
inserted in Article 16 of the Convention: *7 


In the deliberations, each Administration has a right to one vote, 
subject to the condition, in the case of differ2nt Administrations of the 
same Government, that a claim for it has been made through the diplo- 
matic channel to the Government of the Country where the Conference 
is to be held, before the date fixed for its opening, and that each one has 
& special and distinct representation. 


This provision gave an automatic increase of votes to all administrations 
willing to send separate representations, provided they had notified their 
intention in time. At first only a few countries took advantage of this pro- 
vision. At London, in 1879, the only colonial administrations represented 
were those of India and New Zealand.®® In 1835, at Berlin, voting dele- 
gates from the following non-independent countries were present: Southern 
Australia, Bosnia-Herzegovina, Cochinchina, British Indies, New South 
Wales, Senegal, Tasmania, and Tunisia." At Paris, in 1890, the following 
countries were added to this group: Cape of Good Hope, Netherlands Indies, 
Natal, New Zealand, Spanish Colonies, and Victoria.®® In 1895, at Buda- 
pest, the newcomers were: Western Australia, Naw Caledonia, and Queens- 
land." In 1903, at London, the Commonwealth of Australia took the place 
of the six Australian colonies, keeping one vote only, but this decrease was 
compensated by the presence of the delegates from Ceylon, Crete, Indochina 
(in place of Cochinchina), Madagascar, and the Portuguese colonies. At 
the Lisbon Conference of 1908, appeared new delegates from: Eritrea, Ice- 
land, the Orange River Colony, and Transvaal." 


% Documents de la Conférence Télégraphique Internationale de Sone, 1872, pp. 223-225, 263, 
807, 330. i 

67 Translation from League of Nations Treaty Series, Vo.. 57, p. 217. 

88 British & Foreign State Papers, Vol. 70, p. 62. 

59 Documents de la Conférence Télégraphique Internationalz de Berlin, 1835, PP. 89-92, 271~ 
276, 282, 303, 355, 520. 

60 Dociltnenis de la Conférence Télégraphique I nternationale de Paris, 1890, pp. 102-108, 
297-802, 557. 

& Documents de la Conférence Télégraphique Internationak de Budapest, 1896, pp. 109-115, 
473-478. 

8 Documents de la Conférence Télégraphique Internationale de Londres, 1903, pp. 112-117, 
507-512, 627. 

& Documents de la Conférence Télégraphique Internationa de Lisbonne, 1908, pp. 124-130, 
477-483. 
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At the first conference held after World War I, at Paris, in 1925, the dele- 
gation of the Portuguese cclonies asked for four separate votes: for Angola, 
for Cape Verde, Guinea, and St. Thomas and Prince Islands, for Portuguese 
India, Macao and Timor, snd for Mozambique. The request was granted 
without any opposition.“ Besides these colonies and the four British Do- 
minions (Australia, Ireland, New Zealand, South Africa), the following col- 
onies were also represented at the conference: Ceylon, Belgian Congo, 
Cyrenaica, Eritrea, British India, Netherlands Indies, French Indochina, 
Lebanon, Madagascar, Mcrocco, New Caledonia, Senegal, French Somali- 
land, Italian Somaliland, Syria, Tripoli, and Tunisia. As a result of these 
developments the French Empire had 10 votes at the mternational tele- 
graphic conferences, the British Empire 7 votes, the Italian Empire 5 votes, 
the Portuguese Empire 5 votes, the Belgian and Dutch Empires 2 votes 
each. While some of these countries and colonies were not represented at 
the Brussels Conference ot 1928, the Netherlands delegation had there 3 
votes (including one for Netherlands colonies in America’. A voting dele- 
gate from Southern Rhodesia was also present.™ 


5. The Radiotelegraphic Conferences 


While no difficulties with respect to representation have arisen at the 
International Telegraphic Conferences, the situation was quite different at 
the parallel Radiotelegrarhic Conferences held since 1906, in which a 
slightly different group of countries has participated. 

The draft of a radioteleg-aphic convention submitted to the Berlin Con- 
ference of 1906 by the German Government provided that at the conferences 
revising the radio telegrapE regulations each country should have one vote 
only. The British delegation requested that the automatic system of grant~- 
ing additional votes which was adopted for the telegraphic conferences should 
be extended to the radiotelegraphic conferences. The British delegation 
added, in order to allay the fear that this system might be abused, that it 
was willing to accept a maximum of seven votes for administrations of the 
same government, The French delegation seconded the British proposal, 
while the Bulgarian, Rumanian, and Russian delegates opposed it. The 
Argentine delegation thougnt that the provinces of the Argentine Republic 
had as much autonomy as most of the colonies. The United States delega- 
tion expressed preference for the single vote system, but reserved its right 
to claim five votes if additonal votes were given to othe countries. The 
German delegation proposed that the whole question be decided by each 
conference for itself. The Hungarian delegate added to this proposal a. 
proviso that no country shoald be granted more than six votes. The British 
proposal was rejected by 18 votes to 7. The German proposal was adopted 
by 15 votes to 10, and a meximum of six votes was established by a vote of 

“ Documents dela Conférence TGégraphique Internationale de Paris, 1925, Vol. II, pp. 27-28. - 
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11 to 8. The Russian delegation proposed thea that the colonies should 
have no vote in questions concerning army and ravy, thus limiting the par- 
ticipation of colonies with respect to subject matter. This amendment was 
rejected by 25 votes to 1. Russia returned again with an amendment grant- 
ing to her the right to request additional votes at the next conference “in 
view of the great extent of her territories and >f her long littoral.” The 
Italian delegate thought that if special criteria ‘or granting votes were es- 
tablished, the number of radio stations and the intensity of traffic should 
also be taken into consideration. The Russian delegation contented itself 
finally with the insertion of its reservation in the procès-verbal of the session.* 

The text of Article 12 of the international radiotelegraphic convention 
adopted by the Berlin Conference on November 3, 1906, read as follows: * 


These conferences shall be composed of delegates of the governments 
of the contracting countries. 

In the deliberations, each country shall have one vote only. 

If a government adheres to the conventior. for its colonies, possessions 
or protectorates, subsequent conferences mey determine that the whole 
or a part of these colonies, possessions or protectorates is to be regarded 
as forming a country for the purposes of the foregoing paragraph. But 
the number of votes which one government including its colonies, pos- 
sessions or protectorates, may exercise can not exceed six. 


It was supplemented by Article I of the Final Protocol to the Convention 
as follows: °° 


The high contracting parties agree that at the next conference the 
number of votes which each country shall have (article 12 of the conven- 
tion) shall be determined at the outset of the deliberations, so that the 
colonies, possessions, or protectorates admitted to the enjoyment of 
votes may be able to exercise their right of voting throughout all the 
proceedings of that conference. 

The decision arrived at shall have immediate effect, and shall remain 
in force until it is varied by a later conference. 

So far as the next conference is concerned, proposals for the admission 
of new votes in favor of colonies, possessions, or protectorates which 
may have adhered to the convention shall be addressed to the interna- 
tional bureau six months at least before the date of meeting of that con- 
ference. ‘These proposals shall immediately be notified to the other 
contracting governments, which may, within a period of two months 
from the receipt of the notification, put forward similar proposals. 


When the next Radiotelegraphic Conference assembled at London in 1912, 
Belgium asked for one additional vote, for the Bəlgian Congo; France asked 
for five additional votes: for French Equatorial Africa, French West Africa, 
Indochina, Madagascar, and Tunisia; Germany asked for three additional 
votes: for German East Africa, for the Protecto-ates in the Pacific, and for 

8? Documents de la Conférence Radiotélégraphique Interrationale de Berlin, 1906, pp. 9, 
66-72, 78-83, 102-105, 148-146, 155-6, 162, 164, 198-199, 309-310, 347, 352-353. 


e3 Translation from this JOUENAL, Vol. 3 (1909), Supplement, p. 335. For the French 
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Togo, Cameroon, and German South-West Africa; Great Britain asked for 
five additional votes: for Australia, Canada, India, New Zealand, and the 
Union of South Africa; Italy asked for additional votes, without specifying 
the number; Japan asked Dr one additional vote, for the whole of her colo- 
nial possessions; the Netherlands asked for two additional votes, for Curaçao 
‘and the Netherlands Indies; Portugal asked for two additional votes, one for 
her African possessions and one for the rest of her colonies. The Russian 
delegation thought that the additional votes should depend not only upon 
the fact of having colonial possessions, but also upon the size of territory, 
length of the coasts and the number of adjacent seas. Is proposed that, if 
this point of view were not accepted, no country should have more than one 
vote in deliberations concerning military, naval and other questions of na- 
tional defense. It made salso a formal reservation that Russia should be 
granted a number of votes equal to the maximum granted to any other coun- 
try. The United States d=legation seconded the proposals of the Russian 
delegation and made similer reservations. Italy and Turkey also expressed 
approval of these proposals. Bulgaria opposed strongly all colonial votes, 
though later she found it possible to second the Russian demand for addi- 
tional votes. The conference admitted all claims for additional votes, ex- 
cept those of Italy which were presented after the time-limit set by the 1906 
Convention. No vote was given at the time to Bosnia and Herzegovina in 
view of the fact that it was not clear whether it was a ‘“‘country”’ in the sense 
of Article 12 or a colony, possession or protectorate; the question was pro- 
visionally settled in the Final Protocol to the conventior. by giving a vote 
to Bosnia-Herzegovina, wich a reservation as to its legal basis. The Con- 
ference decided later to follow the precedent of the Universal Postal Union 
and to include in the Convention a list of colonial ‘‘counzries”’ or groups of 
countries which were entitled to a vote in the conferences. The list adopted, 
being a part of the Convention, was to be in force until the adoption of a new 
Convention at the end of she next conference. Besides zhe nineteen addi- 
tional votes granted at the beginning of the Conference the following addi- 
tional votes were granted: Russia—five, for the protectorates of Bokhara 
and Khiva, and the possessions in Central Asia, Eastern Siberia and West- 
ern Siberia; United States—five, for Alaska, the Canal Zone, Hawaii, the 
Philippines and Puerto Rico; Italy—two, for Eritrea and Somali (a claim for 
separate votes for Northecn and Southern Somali was rejected); Spain— 
one, for Spanish Guinea. In view of the fact that all lerger countries re- 
ceived five additional votes, Germany asked also for five votes in place of her 
former three, and three separate votes were granted to Cameroon, South- 
West Africa, and Togolanc instead of one held by them in common.’? 

79 Documents de la Conférence Radtotélégraphique Internationale de Londres, 1912, pp. 12, 
115-121, 480-483, 487, 489-441. 445, 488, 492, 505, 510, 555, 567. See also D. P. Myers, 
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Altogether the conference granted 35 additional votes (including that 
given to Bosnia-Herzegovina); France, Germany, Great Britain, Russia, 
and the United States were to have therefore atthe next conference six 
votes each, Austria-Hungary, Italy, Netherlands and Portugal—three votes 
each, Belgium, Japan and Spam—two votes each, the sixteen remaining . 
parties to the Convention—one vote each. 

When the next conference met, at Washington, in 1927, it had to take 
into account numerous changes wrought by the first World. War. A draft 
prepared at the preliminary conference held at Washington in 1920 provided 
for the creation of an Universal Electrical Communications Union. Article 
22 of the draft contained the following provisions as to voting in the con- 
ferences. of the Union: 7 ; 


These Conferences shall be composed of celegates representing the 
Administrations of the contracting countries. 

In the deliberations each country shall exercise one vote only. 

If a Government accede to the Convention for its colonies, posses- 
sions, or protectorates, subsequent Confererces may decide that the 
whole or part of such colonies, possessions, or protectorates is to be re- 
garded as forming a country for the purposes of the foregoing clause. 
Nevertheless, the number of votes to be exercised by a Government, 
including its colonies, possessions, or protectorates, may not exceed six. 
The following Governments shall each have six votes: The United 
States, France, the British Empire, Italy, and Japan. 

The following are regarded as forming eaca a single country for the 
purpose of the present Article: 

The Belgian Congo; 

The Spanish Colony of the Gulf of Guinea; 

The Dutch Indies; 

The Colony of Curacao; . 

Portuguese West Africa; and — | 

Portuguese East Africa and the Portugues: possessions in Asia. 


In the preliminary proposals submitted to the.197 Conference J apan made 
a demand for the six votes granted to her in the 1220 draft; the Netherlands 


~ gnd the United States thought that the list in Artizle 12 of the 1912 Conven- 


tion should be revised; Germany reserved her right to additional votes; 
Greece asked for the abolition of the list, leavinz to.each country the de- 
cision which of the colonies should be regarded as separate ‘‘countries”’; 
Great Britain thought that each contracting Government should be given 
one vote only, that each independent administration should be allowed to 
sign the Convention or adhere to it, and that the administrations of India, of 
the British dominions and of certain British colcnies should be considered 


as independent administrations entitled to vote. At the conference a sub- 


committee proposed that each Government should have one vote, that the 
executive power of any Dominion, colony, protectorate, possession, or terri- 
1 Papers Relating to the Foreign Relations of the United Sates, 1920, Vol. I, p. 156. 


72 Documents de la Conférence Radiottlégraphique Internatesnale de Washington, 1927, Vol. 
I, pp. 40-42, 51. See also same, pp. 727, 745-746. 


90 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tory under Mandate, wLich itself directs the services relating to radiocom-. 
munications or authorizes such service by one or more enterprises should 
be considered as a “government” entitled to separate delegation, that the 
whole of the colonial possessions of a country which do not belong to the 
above category should be entitled to a single delegation, and that at any vot- 
ing the number of votes cast by the delegation of an independent state (in- 
cluding its possessions) saould not exceed eight. The United States delega- 
tion asked that the queszion of colonial votes be postpaned to the next con- 
ference and that Article 12 be suppressed, with the understanding that the ` 
British Dominions and certain other countries in a special position (for in- 
stance, Morocco and Tunisia) should be recognized as separate countries 
entitled to sign the convention in alphabetical order.. The United States 
proposel to postpone the decision was accepted by 20 votes to 4, but all the 
countries entitled to representation by the 1912 Convention were allowed to 
vote at the 1927 Conference. Though Germany had los her colonies by vir- 
tue of the Versailles Treaty, the Conference unanimously allowed her to cast 
the six votes granted to ker in 1912. As the Soviet Union was not invited to 
the Washington confereace, no question arose as to the additional votes 
granted previously to Eussia. The United States Government was em- 
powered to start diplomatic negotiations with respect to voting in order to 
arrive at a solution before the opening of the next conference. It was also 
decided that the manne- in which the signatures of the 1927 Convention 
would be made should have no effect upon the right of a country to a vote at 
the next conference.” 


6. The Telecommunications Union 


To achieve an amalgamation of the telegraphic and radiotelegraphic con- 
ventions simultaneous telegraphic and radiotelegraphic conferences were 
held at Madrid in 1982. As the United States failed in the attempt to solve 
the question of voting by diplomatic negotiations, a joint committee on the 
right to vote was established by the two conferences and a number of pro- 
posals were submitted toit. The Spanish Government, the host of the con- 
ference, proposed that one vote be granted to each de-egation present, in- 
- cluding the colonial delegations, at least until the Conference made a de- 
cision on the subject. hina proposed a maximum of six votes for any 
country. The United States delegation proposed that the right of vote be 
granted only to independent countries and to territories possessing a great 
measure of autonomy—vhich were, for instance, eligib-e to membership in 
the League of Nations and which were able to send delegations to interna- 
tional conferences entirely free from control by any other delegation. Prior 
to the conference the American proposal was accepted by forty-two Govern- 
ments, and only four Governments (Belgium, France, Netherlands, and 
Portugal) expressed a desire to retain additional votes. Japan seconded the 

7 Same, Vol. IL, pp. 142-149, 151~152, 650, 732, 801-802, 815, 915-916. 
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American proposal, but reserved her right to reques a number of votes equal 
to that granted to other colonial ‘powers if the American proposal was not 
accepted. Similar reservation was later made by the American delegation 
itself. The Soviet Union joined the request for abclishing the colonial votes 
and reéstablishing equality among the members of she organization, stating, 
however, at the same time that it would like to cee the colonies adhering 
directly to the convention and enjoying upon the basis of equality all the 
rights of the contracting parties.. The Argentine and Greek delegations 
asked that both the plurality of votes and the co_onial votes be abolished 
in the future convention, but the Greek delegation thought that during the 
Madrid conference delegations of all signatory countries should be allowed 
to vote. The Swiss delegation proposed that eech country not entirely 
independent but claiming independence in the fiekd of telecommunications 
should present the constitutional documents establishing that independence, 
_ and that a special juridical committee should scrutinize these documents and 
admit the voting right of any country which presented sufficient evidence; 
at the Madrid Conference the colonies would be allowed to vote on the regu- 
lations, but not on the new convention as the prececents adopted by previous 
_ conferences would not apply to the deliberations concerning that conven- 

tion. The Italian delegation made a number of elternative proposals, the - 
most important of which gave a right to two votes to the nine countries pos- 
sessing colonies. A similar proposal was made by Brazil. France, Ger- 
many, and Portugal thought that until a-new system was adopted, each 
country should have the number of votes given to it at the Washington 
Conference of 1927. Germany claimed six votes for the Madrid Conference 
on that basis, but was willing to accept for the futuze the American proposal. 
A joint proposal made by Czechoslovakia, Hunga-zy, and Switzerland gave 
votes to all sovereign countries and to countries having complete freedom 
over their telecommunications services (British Dominions, India, Nether- 
lands Indies, Morocco, Tunisia) ; it provided also that the American, Belgian, 
British, French, Italian, Japanese, Portuguese, and Spanish colonies taken 
as groups should be given one vote each to be cast for each group by one 
member cf the group or by the colonial office-of the mother country. The 
delegation of the Portuguese colonies defended. the right of vote of colonies 
on the following grounds: this right had been. exercised in all previous con- 
ferences, the interests of thé mother country and of the colonies often di- 
verged and could not be defended properly by juss one delegation, the tele- 
communication services of the colonies were in some cases more important 
than those of the mother country, the colonies had never been accused of 
voting against the best interests of the Union. Tie Netherlands Indies and 
the Belgian Congo proposed that full membership in the Union should be 
granted to all countries which had their own legis-ation and administration 
in telecommunication matters and enjoyed in these matters a complete inde- 
pendence from the administration of any other country. Great Britain 
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complained that at a recent voting she had only one colonial vote while 
France had four (in fact France had in that ecmmission four votes altogether, 
not five) ; as the United States agreed to separate votes for British dominions, 
Great Britain approved the American proposals for single votes. While 
some delegations were willing to accept the League of Nations’ criteria, 
others pointed out that the Covenant allowed the admission of a ‘‘fully self- 
governing colony” and thought that some af the colonial countries partici- 
pating in the Union belanged to that catego>y. When a new criterion was 
sought, the Soviet Unior thought that one could take into account the im- 
portance of traffic, length of communications, size of pepulation, etc. Ger- 
many proposed that as such criterion the “‘importance in the field of tele- 
communications? might be used, alone or in combination with “‘ possession 
of colonies,” and that if an additional vote should be granted to countries 
having colonies, a vote should also be grantad to countries of-special im- 
portance in the field of Selecommunications such as Germany. Similarly, 
Poland expressed the view that if plurality cf votes ware adopted, factors 
other than colonies shou_d also be taken intc account, for instance—the in- 
ternational importance of the national telesommunication services of the 
different countries. 

When the question wkether the right to vote should be given only to in- 
dependent countries was finally voted upon, only Germeny, Greece, Mexico, 
Poland and the Soviet Union voted for this restriction; while the Argentine 
Republic abstained, the United States votec for the more extensive provi- 
sion, in order to include zhe British Dominions and India. The conference 
proceeded then to the Czechoslovak-Hungerian-Swiss proposal admitting 
the votes of the British Dominions, India, Netherlands Indies, Morocco, 
Tunisia, and of the whole of colonial possessicrs of the eight colonial powers. 
The United States delegasion declared that some of the countries enumerated 
expressly in this proposal did not possess more autonomy than the United 
States possessions and tkat the United States reserved the right to have as 
many votes as the most favored other country; that, once the system of 
plurality of votes was adopted, the mother country should have the right to 
cast the vote for those cobonies which did not have a seperate representative; 
that the United States would-not oppose giving to Japan a number of votes 
equal to that possessed by the most favored country, nor giving an additional 
vote to Germany and to she Soviet Union. <taly also requested that she be 
given as many votes as were given to any other country. France protested 
against giving any special status to Britisk Dominions; if their separate 
votes were maintained, ss they ought to be, other countries should be also 
given a multiple vote. Poland pointed out shat if certain countries were 
given additional votes not on account of their colonies but on account of 
their “importance,” Polaad should also be given an additional vote. Greece 
thought that some colomial countries having special international position 
might be granted a separate vote, but no ccuntry should be granted more 
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than one vote because of its “‘importance;”’ the colonial votes are cast in 
the name of separate territorial entities, but the principle of “importance” 
would lead to plurality pure and simple. In view of the United States 
position, the Czechoslovak, Hungarian, and Sv iss delegations withdrew 
their compromise proposal and declared that the principle of equality would 
require that they also be given as many votes as were given to any other 
country. They ended by saying that they migkt accept a solution which ° 
would give to big and small colonial powers, whather present or former, a 
double vote, provided no further exceptions were made; they would be will- 
ing to acknowledge, also, the special position of the Netherlands Indies, 
Morocco, and Tunisia which had actually a separete administration and had 
always had separate representation. The Britisk delegation proposed that 
an additional vote be given to Germany and the Soviet Union, though it 
would prefer not to mention the basis of this exzeption; putting it on the 
ground of “importance” would lead to new discussions. Poland immedi- 
ately reiterated its claim to equality with Germany. Spain asked for a 
vote for Spanish Morocco if French Morocco wer2 given one. The Nether- 
lands Indies asked for a status equal to that given to British India. The 
Portuguese colonies attempted to bring about a solution by proposing that 
each of the colonies enumerated in the Czechoslovak-Hungarian-Swiss pro- 
posal should be allowed to vote on all questions, ‘but that its vote should be 
counted only if it did not agree with the vote cast by the mother country; 
thus if both votes were cast on the same side, they would be counted as one, 
while they would be counted as two votes if they vere cast on different sides. 
This proposal was rejected by 9 votes to 6. 

A subcommittee worked out three possible solutions: (a) separate votes 
should be given to the five British Dominions, tc British India, to Nether- 
lands Indies, to Tunisia (or Morocco), and to the whole of colonial possessions 
of the eight colonial powers, and second votes should be given to Germany 
and the Soviet Union; (b) votes should be given to all countries enumerated 
under (a), except British India and Tunisia (or Morocco);.(c) votes should 
be given not only to the countries enumerated under (a), but also to Alaska 
(or Philippines), to Korea (or Formosa), to Tripoiitania (or Cyrenaica), and 
to Southern Rhodesia (or some other British colony). Ten delegations were 
willing to accept the first alternative, six preferrec the other solutions, while 
some opposed all three. Poland agreed finally to giving additional votes to 
Germany and the Soviet Union, provided that the exception were put on 
the ground of ‘‘the tradition of previous conferences.” When the different 
propositions were submitted to vote the first alternative rallied 11 votes 
(Belgium, France, Germany, Great Britain, Netherlands Indies, Italy, the 
Netherlands, Poland, Portugal, Spain, and Switzerland), while 5 voted 
against {the Argentine Republic, Greece, Japam, Soviet: Union, and the 
United States). The United States was willing to accept the third alterna- 
tive and was ready to accept the majority view if 3 vote were granted to the 
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Philippines. Mexico opposed all colonial votes but wculd not object to a 
grant of additional votes to some states providec. that such a vote were also 
granted to her. Italy requested an additional vote if one were granted to 
the United States. Germany asked for two additional votes if additional 
votes were granted to Italy and the United States. Great Britain thought 
that the Soviet Union shculd be granted the same number of votas as might 
be given to Germany, ani Germany made later a similar proposal. Great 
Britain asked also for a rote for Southern Rhodesia. France opposed this 
request as increasing the British vote to fcur, thus starting a new general 
competition for a fourth vote. Later France asked for a vote for Indo- 
china if one were given to Southern Rhodesia. The President of the Com- 
mittee pointed out that all attempts should be directed to reducing the 
number of votes, and that all claims on behalf of new colonies should be 
rejected; while efforts should be made to assure voting rights to those 
countries which had long participated in the Union anc paid a share of its 
expenses for many years, the situation was entirely diferent where claims 
were made by countries which had never paid a part of the Union’s expenses. 
The United States delegation offered to accept tempcrarily the subcom- 
mittee’s first alternative, provided that it be allowed to vote for the Ameri- 
can possessions though it did not have full powers for them. France pro- 
posed the substitution of “French protectorates of Morocco and Tunisia” 
for ‘Tunisia (or Moroceco),” it being understood that these two protector- 
ates would have togethe: one vote only. Belgium substituted for its col- 
onies “the Belgian Congo and the mandatec territories cf Ruanda-Urundi.” 
Similarly, Japan preferred to enumerate its colonies.” 

After two months of discussion, an almost unanimous agreement was 
reached, the Soviet Union being the only dissenter. It was decided to insert 
no provision in the Telecommunications Convension, but to ask the United 
States to continue diplomatic negotiations concerning the definite solution 
of the problem of votes. On the other hand, in order that the Conference 
might proceed with its daliberations, the following provision was adopted 
as Article 21 of the Internal Regulations of the Conference: ™® 

§ 1. Exclusively fcr the plenary assemblies of the Madrid Confer- 
ences, and it being uuderstood that this provision does not constitute a 


precedent, the followmg countries or groups cf countries participating in 
‘these Conferences shall have a deliberative vote: 


Union of Souta Africa . Austria - 
Germany Commonwealth of Australia 
Argentine Republic Be.gium 


"i Documents de la Conférencs Radiotélégraphique Internationale de Madrid, 1932, Vol. I, 
pp. 8, 96-97, 621, 794-795, 826-838, 840-841, 848-349, 850-851, 852-854, 858, 862, 867, 
870-871, 872-873, 882, 896-8¢7, 902-903, 905, 908-909; Vol. II, pp. 32, 39-48, 483-470, 
479-508. 

% Translation from French; “or French text see same, Vol. IT, p. 58. 

76 In French alphabetical orcer. 
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Bolivia 

Brazil 

Canada, 

Chile 

China 

Vatican City State 

Republic of Colombia 

Swiss Confederation 

Belgian Congo and the Man- 
dated Territories of Ru- 
anda-Urundi ' 

Republic of Costa Rica 

Cuba, 

Denmark 

Free City of Danzig 

Dominican Republic 

` Egypt 

Ecuador 

Spain 

Spanish Zone of Morocco and 
. the whole of Spanish Pos- 
Sessions 

United States of America 

The whole of the Colonies of 
the United States of Amer- 
ica, 

Empire of Ethiopia 

France 

The whole of the French 
Colonies, Protectorates and 
Territories under French 
mandate 

Great Britain 

The whole of the British 
Colonies, Protectorates, 
Oversea Territories and 
Territories under British 
sovereignty or mandate 

Greece 

Guatemala 

Republic of Honduras 

. Hungary i 


British Tda 

Netherlands Indies 

Irish Free State 

Iceland 

Ital 

The whole of the Italian Col- 
onies and the Italian Islands 
of the Aegean Sea 

Japan 

Chosen, Taiwan, Karafuto, 
tte Leased Territory of 
Kwantung and the South 
Sea Islands under Japanese 
mandate 

Latvia 

Liberia 

Litkuania 

Luxemburg 

Mexico 

Nicaragua 

Norway 

Nev Zealand 

Panama 

Paraguay 

Netaerlands 

Peru 

Persia 

Polend 

Porugal 

The els of. the Portuguese 
Colonies 

French Protectorates of Mo- 
rocco and Tunisia 

Rumania 

Sweden 

Czezhoslovakia 

Turxey 

Union of the Soviet Socialist 
Republies 

Uruguay 

Venezuela 

Yugoslavia 


§ 2. Exceptionally, taking to account tke traditions of preceding 
conferences, Germany and the U.S.S.R. shall have the right to an addi- 
tional vote. 

§ 3. In exception to the provisions of §1, in the votings relating to the 
Regulations the countries or groups of countries which are parties only 
of the Telegraphic Union or of the Radiotelegraphic Union can exercise 
_ their right to vote only with respect to the Telephone and Telegraph 
Regulations or with respect to the Radio Regulations. 

§ 4. Each delegation can vote only for the country or the group of 
countries which it represents. But the delegations of Great Britain, 
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Spain and the United States can also vate for the whole of their colonies 
and possessions. 

-Each delegation which for a serious reason cannot participate in 
meetings has the power to transfer its vcte or its votes to some other 
delegation. Under these circumstances no delegation shall, however, 
unite or dispose of vctes of more than two delegations including its own 
one or two. 


This provision gives three votes to France and Greaz Britain (including 
India, but not the Britich Dominions), two votes to Belgium, Germany, 
Italy, Japan, the Netherlands, Portugal, the Soviet Union, Spain, and the 
United States, all other countries having but one vote. While some of the 
additional votes may be classified as colonial votes, a number of them, 
especially those of Germany and the Soviet Union, are clearly additional 
votes. 

When it seemed that everything was settled, a new demand was made by 
the delegation of the Sov-et Union. After it had made an express reserva- 
tion as to the system of plural votes adopted by the Committee, it called 
attention to the special ccnditions existing in the Soviet Union, where there 
were seven independent republics having ther own organization and pos- 
sessing the right to secede from the Union. It exhibited a letter charging it 
not only with the represeatation of the Soviet Union but also with the de- 
fense of the interests of zhe different republics. Accordingly it asked for 
separate votes for the seven republics (Russian, White Russian, Ukrainian, 
Transcaucasian, Tadzhik. Uzbek, and Turkmenian). The British delega- 
tion thought that this request came too late for being -ncorporated in the 
Madrid regulations, but -t declared that these additional votes should be 
given to the Soviet Unionin the future conferences. Ths French delegation 
accepted the point of vie-v of the British delegation. ‘The Soviet proposal 
was rejected by 14 votes to 2 (Spain and the Soviet Union), while Mexico 
abstained.” 

The plenary assembly adopted the report of the Committee and the text 
of Article 21 of the Interral Regulations of the Conference proposed by it; 
it agreed that the United States should try to reach a more permanent solu- 
tion through diplomatic negotiations. The Soviet claim was repeated in 
the plenary assembly, butit received no consideration as no other delegation 
seconded it. In consequence, the Soviet delegation refused to use the 
additional vote accorded zo it by Article 21.78 

In 1937 the United States Government sent a circular note to the members 
of the Telecommunicaticms Union suggesting that the next conferences 
should adopt Article 21 of the Internal Regulations of the Madrid Con- 
ference with regard to voting and appoint a special committee to reconsider 

77 Same, Vol. II, pp. 504-50& | 

78 Same, Vol. II, pp. 49-54, 112; see also pp. 95-96, 113, 233-224. See P. de LaPradelle, 


“Le Droit de vote aux Confér2nces des télécommunications,” in Fevue juridique interna- 
tionale de la radioélectricité, Vol 9 (1983), pp. 398-424, 
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the question of voting at future conferences. Both suggestions were ac- 
cepted and when the new Conferences assembled at Cairo in 1938 a joint 
committee on the right of vote was appointed. The main difficulty arose 
with respect to the Republics of Syria and Lebanon, for which separate 
votes were requested. The Committee thought that these countries were 
in a transition stage, not having yet reached their complete and full inde- 
pendence. With respect to the future the committee adopted the following 
recommendation: "° 


1. That for future plenipotentiary and administrative conferences the 
same rules apply with regard to voting as were applied at the Madrid 
and Cairo Telecommunications Conferences. 

2. That consequently the countries listed in article 21 of the Internal 
Regulations of the Cairo Conferences will, a3 a matter of right, be en- 
titled to vote at future telecommunications 2onferences. 

3. That at the first plenary assembly of -uture plenipotentiary and 
administrative conferences countries that are not now listed in article 21 
may ask to be included in the list of countries entitled to vote. 

4, That in the case of countries whose indapendence and sovereignty 
is well recognized, such requests shall be acceded to as a matter of course 
by the first plenary assembly. 

5. That the case of other countries making such requests shall be re- 
ferred to a special committee on the right to “vote for consideration and 
recommendation to the plenary assembly. 


This recommendation was adopted by the joint plenary assembly by 38 
votes to 3.8 . 


7. Other International Organizations 


Similar problems of representation and voting have arisen in a number of 
other international organizations. There was, for instance, a struggle over 
additional votes at the conference which created the International Institute 
of Agriculture at Rome in 1905. Very liberal provisions were finally 
adopted there and as a result Great Britain possesses twenty-two votes, the 
United States twenty-one, France nineteen, etz.®! Additional votes are 
enjoyed by certain countries also in the International Union of Weights and 
Measures, the International Office of Public Hea:th, the International Wine 


1 Translation from International Telecommunications Conferences, Cairo 1938, Report to 
the Secretary of State by the Chairman of the American Delegazion (Department of State Publi- 
cation 1286, Conference Series 39), p. 101. See also F. C de Wolf, “The Cairo Telecom- 
munication Conferences,” in this JOURNAL, Vol. 32 (19388), pp. 562, 566-567; X.X.X., “La 
Syrie et le Liban, et le droit de vote aux Conférences de telécommunications du Caire,” in 
Revue internationale de la radioélectricité, Vol. 14 (1988), pr. 5-25. 

80 Documents de la Conference Telegraphique et Telephonicue Internationale du Caire, 1938, 
Vol II, pp. 417-483, 478-474, 590. See also same, Vol. I, ap. 494-495; Vol. II, pp. 24-27, 
66-69, 166-172, 174-176, 260-262, 614-615. 

See C. A. Riches, Majority Rule in International Organization, Baltimore, 1940, pp. 
260-267. 
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Office, the International Office of Chemistry, and the International Institute 
of Refrigeration. 
ac * kd * +$ 

The principle ‘‘one state one vote” is thus not sacrosanct. There have 
been exceptions in the past, and there is no zeason to believe that there will 
be none in the future. The victory gainec by the British Empire in the 
League of Nations has stabilized the positior. of the Dominions in the differ- 
ent international unions. At the next conferences, the Soviet Union’s claims 
will be strengthened by he? success at the San Francisco Conference. While 
at the moment the Soviet —nion is satisfied vith three votes, it is quite prob- 
able that additional votes will be demanded sooner or later for the other con- 
stituent republics of the &cviet Union. Ths experience of the different in- 
ternational organizations shows that each new exception precipitates an 
avalanche of new claims both by other component parts of the country to 
which the exception was granted and by otter countries. 

_ If these assumptions are correct, the queszion may be raised whether the 
United States were justified in relinquishing their claim +o additional votes 
in the United, Nations’ Genzral Assembly. Zt is true that in most cases the 
fact that a country holds £ few votes in the assembly does not really count, 
especially as the powers of the Assembly are quite limited. But if the repre- 
sentation of other countries is later increased, and if the General Assembly 
is able to strengthen its pcwers in the social and 2conomic field, the United. 
States’ stand on the subject of additional votes might require revision. But 
what claims could United States make? Who should be the actual bene- 
ficiaries of the additional votes? The Philippine Commonwealth has a 
separate vote already. Tae grant of additional votes to Alaska, Hawaii, 
Puerto Rico, and the Virgm Islands would give to the United States’ terri- 
tories a better internationa? position than is possessed by the States of the 
United States. As an altamnative, one could take the Robinson-Fontaine 
proposal during the.1919 dsbate on the International Labor Organization. 
Additional votes could be granted to the States of the Un-ted States directly 
or to groups of them. In zhe first case, separate representation might be 
given either to the largest States (e.g., to those with population over 
5,000,000) or, like in the Soviet Union, to Etates who border on a foreign 
country or the sea. If the group system were adopted, representation 
might be granted to the diferent geographix anc economic regions of the 
United States. This system would have tke additional advantage of en- 
abling the different regions of the United States to defend their case di- 
rectly before an international forum, and cf relieving the United States’ 
delegation of the tedious task of representinz competing and contradictory 
interests, 

Once the agreement on allocating additional vctes in the national sphere 
is reached, the problem stil would remain of getting it accepted interna- 
tionally. Such acceptance zould be facilitated if some incernational powers 
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were given to the States or groups of States under paragraph 3 of Section 10 
of Article I of the United States’ Constitution, which provides that “no 
State shall, without the Consent of Congress, lay any Duty of Tonnage, 
keep Troops or Ships of War in time of Peace, enter into Agreement or Com- 
pact with another State, or with a foreign Power, or engage in War, unless 
actually invaded, or in such imminent Danger as will not admit of delay.” 
This provision authorizes the Congress to consens to an agreement between 
a State and a foreign country. The Congress may give its consent after the 
agreement is made or may consent in advance to States making certain types 
of agreements within the sphere of the powers reserved to the States, with or 
without the approval of the President of the United States. The States to 
which such agreement-making power were granced would be in about the 
same position as the republics of the Soviet Union. If this remedy is 
adopted, the United States claims might have a chance of success, especially 
if they are made simultaneously with new claims of the Soviet Union. Ob- 
jections might be raised, however, that such an approach would jeopardize 
the unity of the United States, and the claims for parity with any other 
union of states might be abandoned on that groand. If that happens, the 
only remaining equitable solution would be to substitute for the present sys- 
tem of representation a system of weighted representation, giving to larger 
countries a representation proportionate to their size and strength.“ Inter- 
national democracy can only be achieved by giving proper representation to 
the peoples of the United Nations according to taeir numbers. The princi- 
ple of giving one vote equally to 300 thousand Luxemburgers and to over 130 
million Americans assures perhaps equality to states, but certainly not to 
the peoples of the world. The desired results may be achieved in part by 
the system of multiple representation, but there are grave obstacles on the 
way. A system of proportionate representation, at least in the economic 
field, is the only one that might be able to bring a more lasting solution. 


‘82 See the author’s article on ‘‘Weighting of Votes in an International Assembly,” in 
American Political Science Review, Vol. 38 (1944), pp. 1192-1208; G. Clark, in American Bar 
Association Journal, Vol. 80 (1944), p. 671; H. F. Rudd, £ Method of Balanced Representa- 
tion, Durham, N. H., 1944, 23 pp. 


INTERN ATIONAL ADMIN ISTRATION OF EUROPEAN 
INLAND WATERWAYS 


By Lovis B. n 4 
Of the New York Bar 


' Gaius and Charlemagne and President Truman seem 70 be working hand 
in hand across the centuriza to bring about codérdination of European inland 
waterways. Under the law of the Roman Empire such waterways, when 
constituting or crossing international boundaries, were free to use by all 
nations within the Empire. Since 1815, as we shall presently see, there 
have been successive organ-zed attempts, mostly unsuccessful, to revive and 
apply this principle of freedom of navigation of the Roman Law on the 
Rhine, the Danube, and elsewhere. The United States, through President 
‘Truman, at the July-August Berlin (Potsdam) conference of the victorious 
allies, proposed that navicetion over the internal waterways of Continental 
Europe be free to all naticns under international control. More recently, 
in the latter weeks of 1945, grave obstacles and problems threaten the 
realization of the Truman proposal. The writer believes that if we visualize 
clearly the mechanism and workings of an international body vested with 
control of inland river navization, we can better appraise the merits of that 
proposal. 

Accordingly we shall first take note of the European rivers and canals, both 
present and potential, to which the United States proposal would apply. 
Then we shall examine sizcessive experiments in international control of 
navigation on the Rhine end the Danube undertaken since 1831, and shall 
note the main forms of adninistrative control which were evolved therein.! 
We shall next inquire concerning the status accorded today by international 
law to the Roman Law principle, per se, of freedom of navigation on inland 
International-waterways. Against this background of eazlier administrative 
experience and the present legal status of the principle of freedom of naviga- 


* As head of a recent economic mission of the United States to the Netherlands, Mr. Wehle 
incidentally had some concern with Rhine navigation problems; but in this article he ex- 
presses only his personal views. 

1 Little original historical reszerch on the old and middle background facts is presented 
here. This has already been dere by two experts of the first rank: Joseph P. Chamberlain 
of Columbia University marshalled American and foreign sources so well in 1923 in his 
The Regime of the International Rivers: Danube and Rhine, that we can dispense with any 
repetition of his citations, and Erigadier-General Sir Osborne Mance’s International River 
qnd Canal Transport, issued under the auspices of the Royal Insitute of In f International 
Affairs as one of its series on Insernational Transport and Communieations, in 1944, brings 
‘developments in Europe and elsewhere more or less up-to-date, beside carrying a classified 
bibliography and two helpful maps. 
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tion, we shall finally pursue the chief purpose of th article: to indicate briefly, 
and by way of a preliminary approach only, some of the basic methods of 
organization that might be available for a prazticable administration of 
international river navigation control,—methoils which the writer has 
borrowed in the main from contemporary techniques employed in private 
and government-owned corporations, in European ‘‘mixed’’ corporations 
owned jointly by the governments and citizens, in regional governmental 
affairs, in government regulation. of transportatic and public utilities, and 
in private and public finance,—methods which might be used in any regime 
of internal waterways, whether by the United Nations Organization, over 
the entire European continent, or by several nations under a convention 
covering more limited European areas. 


PRESIDENT TRUMAN'S PROPOSAL CONCERNING SUROPEAN WATERWAYS 
CONTROL AND ITS LATER STATUS 


The especially relevant part of President Truman’s radio report of August 
9, 1945, to the public on his return from Potsdam reads as follows: ? 


One of the persistent causes for wars in Europe in the last two. cen- 
turies has been the selfish control of the waterways of Europe. T mean 
the Danube, the Black’Sea Straits, the Rhine, the Kiel Canal, and all 
the inland waterways of Europe which border upon two or more states. 

The United States proposed ‘at Berlin taat there be free and un- 
restricted navigation of these inland waterways. We think this is 
important to the future peace and security cf the world. We proposed 
that regulations for such navigation be >rovided by international 
authorities. 

The function of the agencies would be to develop the use of the 
waterways and assure equal treatment on them for all nations. Mem- 
bership on the agencies would include the United States, Great Britain, 
the Soviet Union and France, plus those states which border on the 
waterways. 


This American proposal was referred to the Council of Ministers. At the 
generally abortive session of the Council in London on September 11-22, no 
action was taken. Foreign Secretary Bevin reported to the House of 
Commons on October 9 that it had, among other matters, been discussed, 
but that “we failed to settle it.” ° He explained that ten days of negotia- 
tions had come to naught because the USSR had reversed its earlier interpre- 
tation of the terms of reference which the Berlin Conference had laid down 
for the procedure of the Council of Ministers; that the USSR now took the 
position that France and China should have been excluded from the negotia- 
tions, and that the United States should not participate in negotiations 
concerning Finland, but only the USSR and Great Britain; and that a 
deadlock had ensued. On October 26,4 speaking again in the Commons 


2 See The New York Times, August 10, 1945, p. 12. 8 Same, October 10, 1945, p. 1. 
4See The Washington Post, October 27, 1945, p. 1. j 
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about the difficulties encountered in the Council of Ministers on the Euro- 
pean waterways proposal Mr. Bevin in effect stated his belief that Europe’s 
inland waterways, potensial highways for the movement of relief supplies 
and ordinary commerce, 2ould be cleared “without endangering Russia one 
iota,” if the factors of stracegy and spheres of influence could be dropped from 
the picture. On October 27 President Truman, in his Navy Day address in 
New York, laid down twelve “fundamentals” of the foreign policy of the 
United States; the seventh reads: “We believe that all nations should have 
the freedom of the seas ard equal rights to the navigation cf boundary rivers 
and waterways and of rivers and waterways which pass through more than 
one country.” € In his October address President Truman made twad 
noticeable departures from his August report. His earlier reference was to 
“waterways of Europe”; his later one was impliedly to waterways every- 
where. Also, in his earlier address he spoke of “all the inland waterways of 
Europe which border upon two or more states”; in his later one he added, 
“rivers and waterways which pass through more than one country.” The 
President was not subm.tting formal phraseology, bus either description 
would have been compatible with Article 331 of the Versailles Treaty which 
contemplated the internasionalization of a river ‘providing more than one 
state with access to the sea.” 

It should be noted thas the Kiel Canal, a purely domestic waterway,— 
a “national stream ” °“—fats outside these categories; its internationalization 
would be among the terms dictated to a defeated nation. 

The United Nations Organization came into formal legal existence in a 
period of violent Hux, complicated by inscrutable Russian dominance or 
pressures in Eastern and Southeastern Europe, in the Near and Middle East, 
and elsewhere, by the prcblems of the atomic bomb, and other grave ques- 
tions, all of which suggest wide possibilities for all pending negotiations. No 
forward step was taken on the European inland waterways project at the 
second conference of the Council of Foreign Ministers of the United States, 
the United Kingdom and the U.S.S.R. held at Moscow on December 16 to 
26, 1945. Together wita the related question of the status of the Black 
Sea Straits, with the Iren-Azerbaijan-U.8.8.R. situation, and others, it 
was passed over for other perhaps more vital or imminent matters. But 
when the Council of Mimisters and United Nations representatives shall 
have made some progress toward carrying out the rrinciples and pro- 
cedures agreed upon at Moscow for developing the peace treaties in Europe, 
stabilizing China, and so cn, then it can be assumed that in due course there 
will be ccnsideration of the proposals for European inland wee control, 
along with other postponed issues. 

Time will show whethe: a codperative international regime of sovereign 

§ See The New York Times, Cetober 28, 1945, p. 33. 


6 C. C. Hyde, International Law, Boston, 1945 (2d ed.), Vol. I, Sec. 159, p. 524, and note, 
sa 'Text-af Council’s report in The New York Times, Dec. 28, 1945, p 4. 
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states can be built to safeguard such freedom of navigation on the Danube as 
President Truman has urged, or even such imperfect freedom as existed under 
the pre-war regimes. For the present it seems tiat we can tentatively as- 
sume merely that some United Nations Organisation regime for all con- 
tinental European waterways will be established. We can inquire into the 
organizational principles suitable for such a comprehensive regime, bearing in 
mind how those prinziples would be applicable to a European regime of 
smaller scope. 


THE INTERNAL WATERWAYS NETWORK OF CONTINENTAL EUROPE 


What is the extent of the continental European inland waterways which 
are being considered for internationalization? We may note only the main 
waterways, starting with Belgium and the Nethsrlands and moving south 
and east across Europe. Antwerp, a North Sea port, is also now, by 
connecting canal, a Rhine port. A pre-war project for giving Antwerp 
direct access overland to the Dutch canal syssem encountered political 
difficulties. 

Duisburg-Ruhrort on the Rhine near the Dutch border is the world’s 
largest inland port. German canals now connect the Rhine at that point 
(a) with Amsterdam and Groningen in the Netkerlands and with Emden; 
(b) cross-country with the Weser, serving Bremen; (c) with the Elbe, serving 
Dresden and Prague, and (d) with the Oder, which flows into the Baltic 
beyond Stettin and which in its upper reaches serves Ostava in Czechoslo- 
vakia, a city to be mentioned also in connection with canal projects. 

Returning to the Rhine, at Strasbourg, about 240 miles above Duisburg, 
canals lead into the Mosel, Meuse, Marne, Aisne, Seine, Loire, Saone, and 
Rhone, thus connecting the Rhine with much of Northern and Southeastern 
France and with the Atlantic and Mediterranean. 

Additional canals which were planned or had been under construction in 
the generation before 1938 were to have connected the Oder at Ostava 
(mentioned above) with the Danube at Vienra, also with the Vistula 
running into the Baltic, and with the Dniester ruaning through the Ukraine 
into the Black Sea.” Another project, partly ecnstructed, was to connect 
the Rhine with the upper Danube via the Mam River, utilizing and en- 
larging the disused Ludwig Canal, built in 1845.* 

Although formulated a generation or more ago (when most of Czecho- 
slovakia was a part of Austria-Hungary), few of the plans for canals leading 
out of Ostava have gone very far. The Mittel-Europa military idea, then 
current, was responsible for some. Among thə obstacles that thwarted 
them were objections from state-owned railroads, fear of competition from 
Russian and Rumanian wheat, and the threat of lower rates from sea-going 

sb Mance, work cited, pp. 48-51. 1 Same, second map. 


8 Foreign Affairs, April 1930, Vol. 8, pp. 470-3. 
® Chamberlain, work cited, pp. 105-10. 
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vessels. Another retarding factor !* has been the chronic reluctance of 
European nations to surrender any < any of their sovereignty r remarked marked by Presi- 
dent Truman. 

In connection with the question of derogations from sovereignty it might 
be suggested that perhaps the attitude of the USSR toward a United Nations. 
waterways regime would be favorably influenced if the Black Sea Straits 
were included therein, with new concessions to Russia, although on that 
point Turkey may be herd to satisfy. In the Montreux Convention of 


1936 the freedom of trans-t and navigation to which she agreed was hedged 
about with bristling restrictions as to aggregate tonnage, duration of the 


stay of ships, war vessels, and special limitations applicable to war con- 


ditions.) 

Turkey having become a saab: of the United Nations Organization, 
proposals are now being made or will be made by the United States, Great. 
Britain, and the USSR for modification of the Montreux Convention. Pre- 
sumably the proposals of the latter two nations have not yet been trans- 
mitted, but on_Novembe: 6, 1945, Secretary of State Byrnes announced 
through the press that the following suggestions for modification had been 
made by.the United States in a note to Turkey: that the Straits be opened. 
at all times to merchant vessels of all nations and to the transit of warships warships 
of the Black Sea: powers; that, excepting for an agreed limited tonnage of 
warships in times of peace, pa passage through the Straits be denied to the - 
warships of non-Black Sea powers at all times, unless with the specifi specific 
consent, of the Black Sea powers or unless when acting 1 under authority of 
the United Nati ions; that Japan be eliminated as a signatory, and the United 
Nations Organization be substituted throughout for the League of Nations.!2 
Such modifications would be advantageous to the USSR. Further discus-. 
sion of the Straits situation in connection with President Truman’s proposal 
is hardly worth while until Great Britain and Russia have spoken. Turkey’s 
response should at any rate be more satisfactory this time than it seems to- 
have been in 1594 when Queen Elizabeth’s Ambassador “made his three. 
demaunds (of the Emperor) such as he thought most expedient for her. 
majesties honor & the peazeable traffique of our nation into his dominions: 
whereunto he answered in one word, Nolo, whichis in Turkish as much as, 
it shal be done.” 3 As Coastantinople had been Roman, and Latin was the ~ 
language of the upper strata in Europe, one surmises that the interpreter - 
may have been uncommonly resourceful, and that the rough and ready 
English Ambassador was made unduly expectant, 


10 Mance, pp. 91-4. : 

1 Berkol, “Le statut juridique actuel des portes maritime orientales de la Mediterranee” 
(1940); Fernand de Visscher, ‘La Nouvelle Convention des Detroits de Montreux,” 
Revue de Droit International, 1926, No. 4, pp. 669-718. 

12 See The Washington Post, November 8, 1945, p. 3 

44 Richard Hakluyt, The Prinsipal Navigations, Voyages, Trafiques & Discoveries of the 
English Nation, Everyman’s Library edition, Vol. IV, pp. 7-8. 
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Fresident Truman urged development of the use of European inland 
waterways as well as their control. The obviots means are channel im- 
provements and canalization. Let us suppose that the United States 
proposal, which includes the Kiel Canal and the Black Sea Straits, should 
be adopted and carried out: it would then seem reasonable to expect that 
tke great river systems of Europe would in time be made into a complete 
and continuous continental, deep-channel network of inland waterways 
connecting the four seas—the Baltic, North, Mediterranean, and Black— 
with one another and with the Atlantic Ocean. This likelihood would be 
enhanced by the consideration, mentioned later ir another connection, that 
canalization projects could at many points be combined with hydro-electric 
power production, flood control, and irrigation. 


THE ROMAN LAW PRINCIPLE OF FREEDOM TO 1815 


Strong and picturesque contrasts between ideals and conduct characterize 
the history of the international control of European inland rivers. Charle- 
magne, when he projected and began the construction of a canal to connect 
the Rhine and the Danube, was probably courting on the Roman Law 
principle of free navigation on international river3 to unify peoples through 
the intimacies of peaceful trade. Grotius was merely restating the Roman 
Law principle when he said: “rivers . . . ought tə be open to those who, for 
legitimate reasons, have need to cross over [sic; pass along?] them.” “4 

But during the nine hundred years between Charlemagne and Grotius 
privileged dwellers in castles on the. Rhine continied to support themselves 
in the style to which they had become accustomed by levying heavy tribute 
upon the boatmen. And the princes and prelat3s. who succeeded to these 
perquisites of the robber barons, and later the states and cities that wielded 
equivalent powers, continued to burden the boattmen and the goods which 
they carried by exacting tolls, dues, and customs: According to contem- 
porary writings these must have come at times to the verge of extinguishing 
the river traffic. Professor Joseph P. Chamberlain points out that at the 
end of the eighteenth century ‘there were not less than thirty-two toll sta- 
tions from Strassburg to Holland” (a distance of about 280 miles). 

The Roman Law principle of freedom in the navigation of international 
rivers was revived in June, 1815, by the Congress of Vienna, which declared: 
“The Powers whose territories are separated or traversed by the same navi- 
gale river engage to regulate, by common consert, everything regarding its 
navigation.” The nations there represented alsc agreed to and announced 
broad principles appropriate thereto: navigatior on such rivers should be 

sirely free; dues on navigation should be regu_ated in a uniform manner 
- but might Vary with local conditions; offices for Cues collection should be as 
few as possible; each state should be responsible for keeping in repair tow- 


4 De Jure Belli ac Pacis, Classics of Internationel Law edition, p. 196. 
16 Work cited, p. 106. 
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paths passing through its territory and for maintaining “che necessary works 
throughout the same extent in the bed of the river in order that no obstacles” 
might be experienced by navigation; no new staple duties or port or forced 
harbor dues should be established. Although the Vienna pronouncement 
had a suggestion of universality it was, after all, merely part of a contract | 
between certain named states relating to their own waterways. As we follow 
the career of the principle of free navigation we find that ‘+ has been honored 
mainly in the breach. . 


NAVIGATION CONTROL ON THE RHINE AND THE DANUBE 


Fundamental differences in physical geography, international politics, 
and in the state of the mechanical arts when the controls were instituted 
largely account for the divergencies in form between those developed on the 
Rhine and on the Danube in response to the call from Vienna.. 


The Rhine Regime-—Conditioned by the Horse on the Tow-Path 


The Rhine, originating in Switzerland, is navigable for about 550 miles 
from Basel. It forms (in terms of 1939 polit:sal geography) first a boundary 
between Switzerland and Germany; then between Germany and France 
almost to Karlsruhe; flows through Germar. territory for about 240 miles, 
then, just beyond the Dutch frontier, divides inte three branches which 
empty into the North Sea (a fourth, the Yssel, runs northward into the 
Zuider Zee). Agriculturally the Rhine valley is uncommonly rich and has 
come to be highly industrialized also. In 1985 the Rhine carried over 85 
million tons of traffic, chiefly coal. Rotterdam is the center for its immense _ 
export and import traffic. 

The recommendations of the Vienna Congress did not lead to action on the 
Rhine until 1831 when the Treaty of Mainz was concluded between Hol- 
land, Prussia, the Middle Rhine States, Baden, and France. It created a 
Central Commission with judicial functions relating to tolls, with limited 
advisory and supervisory functions, but with no power of enforcement. 
The provision that each riparian state was, in its discretion, to maintain its 
own tow-paths, collect its own tolls, and make channel and other navigation 
improvements on its part of the river, was ir consonance with the German- 
French treaty of 1804, and followed literally Article 113 of the Final Act of 
the Congress of Vienna. The implications of the steam>oat seem to have 
been missed at Mainz. Although the Treaty reaffirmed freedom of naviga- 
tion as declared at Vienna in 1815 it paradoxically excluded from the river 
the masters of foreign ships by stipulating that licenses be given only to 
“subjects of Rhine states.” 18 | 

In the years following the Treaty of Mainz excessive tolls continued to 
impede Rhine traffic. It seems that liberalization of German inter-state 
relations, confirmed in 1867 through revival əf the Zollverein, might event- 

18 Chamberlain, as cited, p. 202. 
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ually have come to relieve this condition, but ths real cure for it appeared 
magically from an unexpected source. Railroads were built along the river. 
The riparian governmental authorities saw that the barges would lose every- 
thing to the rails if the rates charged by the boatmen had to cover the naviga- 
tion tolls and other official exactions. Under this pressure they became con- 
verted to the high principle of freedom of river navigation. The Treaty of 
Mannheim in 1869 reflected this conversion by abolishing navigation tolls, 
and so.the matter stands today. But it made 20 essential change in the 
1831 functions of the Central Commission. To assist the Commission in its 
advisory work a committee of hydraulic engineers was provided but each 
riparian state retained its ancient, pre-steam, discretionary responsibilities 
for its tow-path, bank, and channel improvements. Masters of foreign 
vessels were still ineligible for licenses. 

The Treaty of Versailles and the subsequent Treaty of Barcelona (1921) 
effected no fundamental changes in the functions of the Central Rhine 
Commission. 


The Danube Regime—Conditioned by the Ocean Steamship 


On the Danube the Roman Law principle of freedom has been largely ob- 
scured or in eclipse. 

Again in terms of 1939 political geography the Danube, with a course of 
about 1,770 miles, rises in Baden in southwesterr Germany and flows Hast 
about 500 miles through German territory; about 300 miles across Austria 
(through Vienna); southeast in Hungary, turnirg south above Budapest, 
to Yugoslavia (about 300 miles); across the Northern bulge of Yugoslavia 
(about 150 miles); as a Yugoslav-Rumanian boundary for about 120 miles, 
in which there are a succession of cataracts and tae “Iron Gates”; East for 
about 200 miles as a Rumanian-Bulgarian boundary; then through Rumania 
about 200 miles into the Black Sea: Although its navigable course is about 
three times as long as that of the Rhine, the Danube carries only a fraction 
of the Rhine’s traffic.7 Besides its rapids and rock obstructions it suffers 
badly from silting, especially at its mouths, which open into the tideless 
Black Sea. 

The Treaty of Paris, concluded in 1856 after the Crimean War between 
England, France, Turkey, Russia, and Sardinia, established a Danube regime. 
Ocean steamships and river steamboats were then operating in the Danube 
estuaries or upriver. Large engineering works for clearing and deepening 
the channel had already been carried out or were in process or in prospect; 
locomotives: were being employed on shore at rapids for upstream: towage. 

The Treaty of 1856 reaffirmed for the entire navigable river ‘the principle 
of ireedom, but it shortly came to be confined to tie 106 or so miles between 
Braila and the Black Sea, which was navigable for seagoing ships. It 
abolished navigation tolls as such and established a temporary European 

1? Mance, pp. 66-8. 
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Commission which had power, with equality for all flags, to fix duties at such 
rates as would support improvements in navigation, and to plan and carry 
out improvements along the whole river. The life of the Commission was 
extended from time to time. During the rext quarter century after 1856 
the entire Danube delta passed to Russia and later to Rumania, when she was 
accorded a place on the Commission. 

The Commission was never given power to punish crimes or violations of 
its charter, nor to assess damages; such jurisdiction resting in the Rumanian 
courts alone. The treaties of Versailles and Barcelona affected the prin- 
ciples of navigation control on the maritime Danube as little as they did 
navigation on the Rhine. 

No international regulation of the 1,400 miles or more of navigable reaches 
above Braila existed during most of the period 1856-1921. Under the 
Danube Statute of the latter year, works or the fluvial Danube not under- 
taken by its International Commission could be undertaken by the states 
with its approval,?® and it was mostly in this way that improvements were 
made and maintained. Although the Commission enforced freedom of tran- 
sit and was a stabilizing influence,” it did not, largely because of mounting 
political pressures in the region, put through much work of its own.”! 

The Versailles and Barcelona treaties did affect both the Rhine and 
Danube arrangements by providing a new system for arbitrating controver- 
sies, and also for their judicial determination by the Permanent Court of 
International Justice at The Hague. In the nineteen non-war years 1921-39 
the Court adjudicated several cases involving either rights in the flow of 
international rivers or navigation on them. 

International arrangements, other than those established on the Rhine and 
Danube, have been made, or have been the subject of negotiation, concern- 
ing navigation on rivers in Europe, Asia, Africa, and the Western Hemi- 
sphere,” but it does not seem worthwhile tc examine them here. 


PRESENT STATUS IN INTERNATIONAL LAW OF THE PRINCIPLE 
OF FREEDOM OF NAVIGATION 


Commercial Monopoly <f Cabotage 


A touchstone of liberalism in international river control has been the treat- 
ment of traffic between local points within a riparian state—so-called cabot- 
age. In the Congress of Vienna the European states triumphant over Na- 
poleon agreed—France joining in—that navigation on rivers was to be | 
“entirely free.” Strictly the phrase seems to include freedom of foreign 

18 Green H. Hackworth, Digest of International Law, Washington, 1940, Vol. I, p. 599. 

19 Mance, p. 57. 

20 See, for one view, Grégoire Gafenco, Preliminaires de la Guerre a L'Est, Librairie de 
Université, Fribourg (Suisse), 1944, Ch. ITI, pp. 79-101. The author emphasizes the 
Commission’s part in protecting the regime against Fiussian interference. 

31 Mance, pp. 62—4. 2 Mance, pp: 47-8 and 69-87; Chamberlain, pp. 285-306. 
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ships to touch at and carry between local ports within a riparian state—in 
other words, to enjoy commercial equality with tae ships of the local state. 
More often than not, however, European states taday reserve a monopoly of 
cabotage for their own vessels against foreign sh-ps, even of their riparian 
neighbors. In 1930 the League of Nations Transit Committee found that 
Belgium and The Netherlands did not reserve cabotage on the Rhine; that 
Germany waived it for a foreign state only pursxant to reciprocal arrange- 
ments; but that France definitely. held her domestic waterways traffic for 
herself. We cannot ignore the fact that the Dutch, in the years just before 
World War II resisted Belgian proposals to construct two canals connect- 
ing Antwerp with the Maas estuary for integraticn with Holland’s intricate 
local canal system.” On the maritime Danube Rumania has guarded her 
cabotage jealously and on the fluvial Danube both she and Yugoslavia prac- 
tically nullified the compromise attempted under the 1921 Danube Statute $ 
to allow only regular cabotage services to be reserved to the national flag of 
each. Outside of Europe, the reservation of cabotage is common practice, 
as, for instance, in the United States in connectior with coastwise, canal, and 
inland river routes. 

The merits of cabotage need not be discussed here. But it will have to be 
reckoned with by the proponents of any literal freedom of European inland 
navigation, which assimilates equality of commercial opportunity for a for- 
eign non-riparian ship with equality of purely navigational transit rights.” 
Some international law writers, in generalizing about the present state of the 
law of irland waterways, seem to have understressed the significance of the 
widespread retention of cabotage in the actual practice of riparian states in 
Europe and elsewhere. 


Freedom of Navigation Dependent upon Agreement 


A test of the literal observance of the freedom spparently called for by the 
Vienna declaration is found in the question whether non-riparian State A 
could, in the absence of a treaty, rely solely upon she principle that an inland 
waterway in state B leading to the sea is freely open to a vessel flying A’s 
flag upon the same terms as to State B’s vessels. In 1910 Dr. Charles 


Cheney Hyde, in his Notes on Rivers and Navigution in International Law, 


wrote + 2? . 
The practice of maritime -during the past century or more 


justifies the following_conclusions: First, that any right of navigation 
is dependent upon the consent of Bha EOTS. Send 

= Mance, pp. 24, 61-2, 91. 2 See nose 1, above. 

5 Walker D. Hines, Revort to League of Nations on Dande Navigation, League Document 
C.444 (a). M.164 (a). 1925. VII, pp. 24-7. | 

3s See decision by the Permanent Court of International Justice, and separate opinions in 
the Oscar Chinn case, Pubdlications of Permanent Court of “nternational Justice, Series A/B, 
No. 63; also discussion by Dr. C. C. Hyde cited below, pp 111, 112. | 

27 This JOURNAL, Vol. IV (1910), pp. 145-155 (at pp. 124-5). 
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that the law of natioas imposes upov such sovereign the duty to yield ` 
its consent to the navigation of its own waters by the inhabitants of 
any other upstream riparian state. Thirdly, that where a river and 
its tributaries afford the sole means of water communication between 
several riparian states and the ocean by reason of a channel of sufficient 
depth to be of general commercial value, it becomes the duty of any 
riparian state bordering the lower waters to consent to the free access 
to countries upstream by all foreign merchant vessels. Fourthly, 
that in the absence pf arrangement for international regulation, the 
territorial sovereign may. exercise large discretion in the control of 
navigation within its own waters.” . 





Apparently Dr. Hyde was unable to say that the world had as yet realized 
the vision seemingly projected ninety-five y2ars before by the Congress of 
Vienna. Although the conditions of his third proposition are said to make 
it the duty of a riparian state to consent to the free access by all foreign 
merchant vessels, Dr. Hyde indicates in his fourth proposition that where 
there is no international arrangement, the sovereign may exercise large 
discretion in the observance of that duty. 

Dr. Hyde’s position was confirmed in 1921 at the Conference of Barcelona, 
held under the auspices cf the League of Nations. Tke Convention and 
Statute on the Regime of Navigable Waterways of International Concern 
stated: 

with reservations as to cabotage and as to wer vessels each contracting 
party agrees to accord to such waterways “which may be situated 


under its sovereignty or authority” free exercise of navigation to the 
vessels flying the flag of any of the othe? contracting states. 


Here were two limitations upon the principle cf freedom: first, cabotage, and 
second, the implied one that the freedom depends upon contract between 
states. And this declaration was made by a body of men striving for the ut- 
most in liberalism. 

In 1943 The International Law of the Sea, by Alexander Pearce Higgins, 
late Professor of International Law at the University cf Cambridge, and 
C. John Colombos, of the London School of Economics and University Col- 
lege, London, and sometime Professor at The Hague Academy of Interna- 
tional Law, was published in England. Paragraph 185 (p. 145) of Chapter 
VI, “Rivers,” reads: 


Another rule which is being increasingly recognized is that the rights 
of sovereignty which a littoral State enjoys over rivers crossing the 
erritory must not be used in such a way as to hinder or put obstacles 
to their navigation when they constitute the necessary means of com- 
munication with other states or with the sea. Considerations based 
on the right of nations to international commerce justify, in fact, the 
freedom of navigation of rivers as of the seas. This view is nowadays 
generally admitted in principle for rivers . . . known as “boundary” 
or “international” rivers, but practice does not as vet sanction it for 
streams which are wholly within-the-territory-of-one state. 
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Paragraph 186 reads in part: 


\ Freedom of navigation on international rivers is now universally 
accepted, although its full vindication remained unrecognized for a 
long time, riverain powers fixing passage tolls and dues which bore 
heavily on foreign ships. 


The British authors (or author?—Professor Higgins died in 1935) just 
quoted, relying as they do upon conventions that provided for such freedom, 
evidently intended to confine their generalizaticn to such contractual situa- 
tions. We must also conclude that the authors’ freedom of navigation elim- | | 


inates the concept of commercial equality and 3s a right of transit alone. 
In the only decisions by the Permanent Court of International Justice in 
which support has been given to freedom of navigation or to administrative 
jurisdiction connected therewith, on or in an international river or port, the 
Court’s opinions have been based upon the existence of an agreement, and 
there has been no assumption by the Court thas a general principle of inter- 


national law could, in the absence of an agreement, have led to the same re- 
sult.”* Itis also to be borne in mind that.astate’s sovereignty over its canals ` 


of a certain class has been presumed to be less susceptible to foreign claims 
than its naturally navigable international rivers. 
For a realistic appraisal, both of the Vienna principle and of cabotage, we 


can turn again to Dr. Charles Cheney Hyde, who in the second edition of his 
International Law (1945) says: 3° 


Acts such as those of the Congress of Vienna or of the Berlin Con- 
ference must be regarded as having been designed primarily to apply 
the principles enunciated to the problems peculiar to special groups of 
rivers within specified areas. . The documents which have been 
examined reveal . the difficulty i in establishing that there are rules 
universally applicable to what may be called the international navigable 
rivers of every continent, and which are to be deemed to be incorporated 
in the law of nations and hence obligatory upon all concerned... . 

The concern of a non-riparian state in the use of an international 
navigable river is confined chiefly to the privilege of access through it 
to the point furthest upstream with which commercial intercourse by 
boat is permitted. . . . Yet it may be doubted whether in the absence 
of convention the law of nations has yet imposed such a restraint upon 
the riparian state, or conferred upon th2 non-riparian state such a 
benefit. . . . There is obviously no necessary discrimination when the 
riparian state or states assert a monopoly in the service of transporta- 
tion through such sections of a river by vzssels of their own, nor does ` 
that assertion necessarily mark an impediment in access to the ultimate 


38 See Hackworth, Vol. I, pp. 599-608; Permanent Court of International Justice, Publi- 
cations, Series B, No. 14, pp. 38 ff.; M. O. Hudson, World Court Reports, 1935, p. 140; 
P.C.LJ. Publications, Series A, No. 23, p. 25; Series C, No 17, Pt. II, p. 244; Hudson, p. 611. 

29 This thought is mentioned only as a caveat. An instance is Article 1 of the Barcelona 
Statute which excluded from its operation canals cons:ructed to connect two navigable 
sections of‘a river separated by a non-navigable section. 

30 Pp. 562, 563, 564. 
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point of permitted commercial intercourse. Still, if discriminatory 
charges are exacted for services of transport as distinct from the priv- 
ilege of transis, it may be doubted whether, in the absence of conven- 
tion, any rule of international law is necessarily violated. In 
general, to the riparian proprietors must be left the final decision 
touching the character of the regime that should prevail within waters 
traversing their territories. 


Would the Monopoly of Cabotage Survive the Establishment of — 
_ Freedom of Navigation? 


Reservation of cabotage >y a riparian state is of course a denial of com- 
mercial equality to the shaps of other nations. The question then arises 
whether, if a state has agreed to freedom of navigation on its rivers, its reser- 
‘vation of cabotage is a breach of international law? Strangely enough, that 
question has not been squarely decided. Underlying it is a still broader 
issue: When state A has agreed to accord to state B freedom of navigation 
on its inland waters, can state A legally by any method deny commercial 
equality to state B’s ships? This issue was decided in 1934 by the Perma- 
nent Court of International Justice in the Oscar Chinn case in favor of 
State A.#! But the decision was given by a majority of six to five, and a 
study of the majority opiion and of the five separate minority opinions 
seems to leave the issue sti unsettled. Our own Supreme Court has, on a 
number of questions, gradually swung over to the view of a cogent minority. 
Such a reversal is perhaps even more likely when, as here, the court is to be 
supplanted by a new one. 

Briefly the facts were these: Chinn, a British subject who operated freight 
boats on the Congo River ‘in Belgian territory), competed in a small way 
with the dominant Congo freight boat operator, Unatra, a Belgian Company, 
the majority of whose stocx was owned by the Belgian Government. In 
1931, in the midst of the depression, the Belgian Government directed 
Unatra, and also some Be.gian overland carriers, to reduce their freight 
rates by 38—75 per cent on various classes of freight, with the assurance that 
it would reimburse them for losses suffered thereby. (The Belgian Govern- 
ment later made such reimbursements to the Belgian carriers, including 
Unatra.) Asa result, Unatra got all the business and Chinn’s freight. boats 
were driven off the river. The British Government claimed reparation 
against the Belgian Government to indemnify Chinn for loss and damage, 
chiefly on the ground that Belgium had violated the 1919 Convention of St. 
Germain revising tne General Act of Berlin of 1885 and other f teraaionA 
obligations. 

The St. Germain Coen provided in Article 1: “The ee 
Powers undertake to maintain between their respective nationals and those 
of States, Members of the League of Nations, which may adhere to the 
present Convention a complate commercial equality . . .’’, and, in Article 5, 

31 Series A/B, No. 63. 
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that ‘navigation . . . shall be entirely free for merchant vessels. . . . Craft 

. belonging to the nationals of the Signatory Powers .. . shall be 
treated on a footing of perfect equality.” Preceding the St. Germain Con- 
vention the General Act of Berlin (1885), relatmg to Central Africa, agreed 
that “‘the trade of all nations shall enjoy comolete freedom.” These two 
treaties were in direct line of descent from the 1815 Final Act of Vienna which 
declared: “navigation . . . shall be entirely free and shall not in respect to 
commerce be prohibited to anyone.” 

The majority opinion of the Permanent Court, holding that the acts of the 
Belgian Government had not violated any int2rnational obligation, stated 
essentially these grounds for its decision: (1) that freedom of trade as estab- 
lished by the St. Germain Convention does nct mean absence of competi- 
tion; (2) that freedom of commerce would heve been infringed only if a 
rnaonopoly had been in terms established for Unatra, whereas Mr. Chinn had 
not been prohibited from operating at a loss, had he chosen to do so, and that 
the Belgian Government had therefore not inrpaired the freedom of trade 
called for by the Convention; (3) that there was no violation of the Powers’ 
undertaking to maintain “between their respeczive nationals . . . complete 
commercial equality” because the form of discrimination forbidden is based 
upon nationality alone; that the inequality suffered by Chinn was not worse 
than that which any Belgian company other than Unatra (had there been 
one) engaged in the business of public carrier ty water would have suffered 
by reason of the special advantage accorded Unatra through its special rela- 
tion to the Belgian Government; and that therefore there had been no dis- 
crimination against Mr. Chinn as a British national. 

Sir Cecil Hurst concurred with the majority view that the creation of 
Unatra’s “monopoly” did not violate commere:al equality or liberty of navi- 
gation since no obstacle was imposed to Chinn’s continuing to operate, 
though it might be unprofitable. But Sir Cecil dissented from the majority’s 
decision on the ground that the Belgian Goverrment had violated the Act of 
Berlin and the Convention of St. Germain in not having reimbursed Mr. 
Chinn on the same basis as Unatra for losses sustained through the reduc- 
tion of rates—this being a violation of the individual commercial equality 
called for by the two treaties. 

When it.is borne in mind that the Belgian Government had not ordered 
Chinn to lower his rates and that it had no direcs relation with him, the reader 
is left to wonder whether the philosophy of Sir Cecil’s opinion differs in 
reality from that of his four colleagues who st20d with him in splitting the 
Court. — 

M. Altamira dissented on two main prounds, first, that the majority had 
misinterpreted the Convention in not having taken account of its require- 
ment of commercial equality; second (Sir CeciPs point), that there had been 
a denial of equality to Mr. Chinn because ae hed not been reimbursed for his 
losses and Unatra had. 
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M. Anzilotti also disagreed both with the decision and the grounds on 
which the majority based it. He said in part: 4 


In my view, it is bayond doubt that, in the Convention of Saint 
Germain—as in all the other conventions relating to this subject, to 
which the present Convantion is merely a seyuel—navigation is regarded, 
and is protected, as a kranch of economic activity, as a business. The 
purpose of Article 5 is to open the commercial exploitation of the water- 
ways of the Congo Basin to everybody, so that everyone may reap the 
financial profits to be cerived from it. 

The freedom of navigation which Article 5 seeks to protect is not_an ` 
abstract a ademic-freedom; but 4 targible and -éitective freedom: 
the freedom to engage in a business in order to reap its profits. The 
purpose of this Article would be entirely stultified Gf Bue state were 
entitled to make it inrpossible for the shipping business to earn any 
profits, so long as every one was left free to engage in it: the idea of 
HR of navigation which underlies Article 5 is something altogether 

ifferent. 


Jonkheer van Eysinga held that the General Act of Berlin of 1885 derived 
directly from the 1815 Congress of Vienna, and that its basis is Articles 108 
and 116 of the Final Act of Vienna. 


Indeed, from the very outset, freedom of fluvial navigation has 
included both the nautical aspect, in the sense of freedom of movement 
and the commercial aspect; . . . It is clear, therefore, that from the 
very beginning, freedom of fluvial navigation has been understood ‘as 
an element of internat:onal trade, and that it was never complete in 
itself in the sense of freedom of movemeni. ... It is this freedom of 
commercial navigation which the General Act of Berlin of 1885, as 
stated in its Preamble, provided also for the Congo and its tributaries; 
and there is nothing to show that the authors of Article 5 of the Con- 
vention of Saint Germain intended to alter that situation.” 





M. Schticking, agreeing with van Eysinga, emphasized one of his argu- 
ments, namely that if the St. Germain Convention had the effect, as the 
majority held, of nullifying tae Act of Berlin, it is itself invalid and ought not 
to be upheld by the Court. 

These 1934 views of the Court’s minority accord with language used in its 
judgment of September 10, 1929, by a ten to three vote on the territorial ex- 
tent of the International Commission of the Oder River. The Commission 
had been created pursuant tc Article 331 of the Varsailles Treaty. The Court 
held that, since the Oder was an international river providing more than one 
state with access to the sea, tae jurisdiction of the Commission extended along 
the Oder’s navigable tributacies into Poland. Citing the historical practice 
of states, and the standards set by the Treaty of Vienna, the Court found 
that all riparian states had s community of interest in such a river. 


This community of irterest in a navigable river becomes the basis of 
a common legal right, zhe essential features of which are the perfect 


ala P, 112, 8 Pp. 140-1. 
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equality of all riparian States in the use of the whole course of the river 
and the exclusion of any preferential privilage of any one riparian state 
in relation to the others.® 
The Court then goes on to say that the Treat: of Versailles extended this 
status of such a river to one of “complete internationalization, that is to 
say, the free use of the river for all states, riparian or not.” 333 

When due allowances are made for differences in the subject matter in the 
Chinn and Oder cases, the reasoning of the Court majority in the Chinn case 
carries it far afield from the Court’s 1929 concept of “perfect equality” 
which it said had characterized an international river in the practice of states 
since the Treaty of Vienna. 

Dispensing with further citations and discuss.on we may conclude that if, 
following the United States proposal at Berlin, an agreement should be en- 
tared into among nations for zomplete freedom of navigation, with commer- 
cial equality for all, on their respective internal waterways, there is some 
probability that the new International Court 02 Justice would come to find 
the reservation of cabotage by any of those nations to be an impairment of 
that freedom. Legislators and diplomats as draftsmen employ general 
Erinciples sometimes for breedth of applicatior, at others for avoidance of 
troublesome negotiation. In either case they tend to shift their burden to 
the courts. If abolition of cabotage should be intended by the treaty makers 
they would do best not to lesve the issue to judicial construction. 


SOME ELEMENTS OF A UNITED NATIONS ORGANIZATION (OR OF SOME OTHER 
CENTRAL BODY) FOR CONTROL OF INTERNATIONAL INLAND WATERWAYS 


It is not the purpose of this article to give s complete exposition of the 
principles and details of such a plan for European inland navigation control 
as was implied by President Truman’s proposal st Berlin. Several principles 
taat probably ought to be considered can be merely touched upon here. 
Some of those mentioned below seem not to heve been tried in connection 
with any international river regime; others are indicated by features of the 
Ehine and Danube controls oz by obvious defecis in one or the other; several 
would depend for their usefulness upon the extent to which the states will 
concede the claims of regionalism against sovereignty. We shall, on the 
whole, be assuming, in the following suggestions “or organizational procedure, 
taat the UNO will undertake to carry out the Earopean waterways proposal 
in its full scope as now sponsored by the United States and Great Britain. 
However, as the idea may come to be adopted not by UNO, but by several 
nations acting on their own in a smaller European area, we sometimes use the 
phrase Central Authority to mean either UNO or such a smaller international 
body. 

Principles for a system of inland waterways 2ontrol can conveniently be 
considered in seven groups: I. Functions and Powers of the Executive 


% Series A., No. 23, p. 27. aa P, 28. 
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Agency, Whether Over-all or Regional; II. Parsannel; III. Incorporation 
of Shore and Navigation Properties in a Regior.; IY. Special Problems for 
Solution by the Authorities; V. Adjustment of Jurisdiction among Regions, 
and Over-all United Nations’ Control; VI. Justiciable Controversies; VII. 
Uniformity of Principles among Continents. Í 


I. Functions and Powers of the Executive Agency _ W iether Over-all or Regional 


(a) Should there be a single executive agency responsible for directly 
controlling all waterway regions, or should there be separate regional Au- 
` thorities? President Truman apparently supplied the answer when he said: 
“Membership on the agencies would include the United Ssates, Great Brit- 
ain, the Soviet Union, and France, plus those siates which border upon the 
waterways.” This would be consistent with precedents both before and 
since Versailles and Barcelona. England, for imstance, was a party to both 
the 1856 maritime Danube arrangement and th2 1221 statute for the fluvial 
Danube; and, pursuant to the Treaty of Barcelona, she participates in the 
Rhine regime. : 

It seems practicable that there be separate | authorities under 
joint riparian and non-riparian direction, and tkat, in turn, coérdination be- 
tween the regional Authorities be effected by the United Nations Organiza- 
tion or other Central Authority. This would make for objectivity in the. 
formulation of regional policy and also for consistency and uniformity among 
the regions; at the same time, it would afford the essential democratic factor 
of regional initiative and of a a for local coöperation with the 
Central Authority. 

(b) Should the powers of a regional Authority be supervisory and regula- 
tory only cr also executory? In other words, sEould the Authority have the 
power not only to plan and regulate, but. also so construct or install, or to 
acquire, and then maintain and operate, imprcvements fcr navigation and 
_ for loading, unloading, warehousing and storage and for affording free ports, 
customs facilities, etc.? If so, should it have financial powers such as to 
obtain funds from users of the river through a license system or otherwise, 
and to borrow funds on its properties and rights, whether from private sources 
or from riparian states or from the Internatioral Bank for Reconstruction 
and Development? *4 The history. of the maritime Danube navigation 
regime affords precedents. for centralized execucory authority, for the prin- 


3t We should mention here the European Central Inland Transportation Organization 
which came into formal existence on September 27, 1945, srimarily as an emergency body to 
work with the military for the present in the restoration and codrdination of inland traffic 
movements both on land and by water. The constitution of this organ‘zation is reproduced 
below, in the Supplement, at p. 31. A signatory is bound for two yeazs, or as much longer 
as its elects. Funds for ECITO’s work are to. be contributed by the member governments 
according to a fixed budget procedure. The body’s charter requires It to conform to any 
general policy of the United Nations. Presumably its activities would be subordinated to 
any functions that would be performed by a regime for inland navigation control. 
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ciple of licensing, and for power to borrow funds. The scope of the regional 
Authority’s power would depend upon the physical and political conditions 
in each region, and on the extent to which the states are willing to ee their 
sovereignties for a common purpose. 

It is doubtful that navigation license fees on the Rhine fifty or a hundred 
years ago would have supported the necessary zhannel and shore improve- 
ments for navigation as adequately as did the direct contributions by the 
riparian states. But today it seems that the costs of such improvements can 
be wholly or largely met on the Rhine and probably in some other regions 
out of the profits and other advantages incidental to hydro-electric, flow- 
stabilization, and irrigation works; and the regional Authorities should 
have powers broad enough to engage in such ventures. Furthermore, the 
far higher traffic density, either actual or in reasonable prospect, would yield 
large revenue from license fees or direct operation. The Danube and some 
other streams in such a European system are not so favorably circumstanced 
in this regard as is the Rhine. The United Netions Organization or other 
Central Authority should, upon the initiative cf a regional Authority, have 
the power to call upon the states in a given region for contributions or guar- 
anties to cover capital and operating deficits if earnings through license fees 
or operation are inadequate.” 

(c) If the regional Authority is to have executory operational powers, 
what would be the appropriate scope of its regulatory and supervisory rights? 
It may be objected that this might mean vesting in one governmental body 
two conflicting functions—that of an operator and that of a judge among 
operators—in theory an unfortunate duality. We have, however, seen such 
a setup work with fair success in the cases of the United States Shipping 
Board and the Maritime Commission, and such quasi-judicial decisions by a 
regional Authority can be made subject to appeal to the Central Authority 
and in turn to judicial review.‘ 

Three further points can be eine here together concerning the nature 
of the regional Authority’s regulatory power. 

Should the regional Authority control all navigation on the waterway, 
whether regular or irregular, whether internal to the region or external, in- 
cluding sea-going traffic, and, if so, should this be effected through policing 
regulations alone or through the leverage of licensing? Much can be said 
for making the regulation comprehensive. Partial jurisdiction is likely to 
lead to competitive difficulties. To use an inverse example in American 
transportation, it may be mentioned that federal regulation of inter-state 
railway rates was patently defective until the Supreme Court sanctioned 
extension of the Interstate Commerce Commission’s jurisdiction to intra- 
state rates. It seems that the licensing system should be employed (at least 
for irregular traffic, if the regional Authority op2rates a regular service) and 
that it should at all events have police power. 


2 Hines, p. 30. 
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A cognate question is thal of whether the regional Authority should have 
control of the rates charged in a particular region. If soit would presumably 
publish the legal rates and undertake to prevent extortion or discrimination 
through illegal rates and practices. Also in that case it should probably be 
enabled to protect the smal operator from being driven off the river by the 
big fleet owner or by the producer of goods with the competitive advantage 
of being also their carrier. Such questions as these are familiar in the United 
States, and Congress has provided laws under which they can be handled. 

Tf the Authority should have the rate-making function tt would probably 
be feasible to accord to it the quasi-judicial power, on complaint and haaring, 
to lower or raise rates, to award reparations for extortion or unfair discrimi- 
nation, and to penalize violations of its regulations. In that case should its 
decisions in such matters ke enforceable by courts established under the 
United Nations Organizaticn or otherwise? There are helpful precedents 
in both hemispheres. 


` I. Personnel 


How should the representatives on the regional Authority from each ripa- 
rian State be selected? Presumably, the United Nations would name some 
of its personnel in accordarce with the American proposal at Berlin. If, 
however, the regional Authcrity should take over wharves, warehouses, and 
other shore installations or their use, from a state or city, or from private 
corporations or individuals. through issuance of long-term obligations in 
payment, shouldn’t a resident holder of the regional Authcrity’s obligations 
participate in the selection of the representative from that state? 

Furthermore, from a practical angle, it seems that engineering experience 
should perhaps be assured to each region either by requiring it for eligibility 
to be a.representative on a regional Authority, or through -direct appoint- 
ments of engineers by the Central Authority. 


ITI. Incorporation of Shore and Navigation Properties in a Region 


If a regional Authority should be empowered (and to this end the Authority 
should probably have the pcwer of eminent domain) to acquire title to, or a 
lessee’s right ‘in, properties ir a state, such as shore and channel installations, 
and perhaps vessels in adcition to navigation service craft, presumably 
the Authority’s long term obligations would be issued in exchange for such 
properties, with or without zuarantee by the riparian state or by the Cen- 
tral Authority. If such obligations were given it might be practicable for 
the state to organize all such obligations of the regional Authority, issued to a 
state or to its nationals, into a State Trust. Such Trust would hold the obli- 
gations for the benefit of former owners of the properties or of their assignees, 
who would in turn hold cer;ificates issued by the Trustee evidencing their 
interest in the Trust, and transferable. only to the state or a national of it. 
If this course were pursuec special financial safeguards for their holders 
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would probably be provided so long as the regional Authority’s obligations 
remain unpaid. If she Authority’s obligations were not guaranteed as sug- 
gested there could ke a retention of a lien by sach a State Trust upon the 
properties for which the regional Authority’s obligations had been given and 
upon the earnings oT the properties. 


IY. Special Problems for the Authorities 


To the extent thet the Central Authority, in its constitutional arrange- 
ments for the regions, failed to deal finally with such matters as cabotage, 
customs duties, free ports, transit arrangements (i.e., uninterrupted passage 
through a state), subsidies by governmental aushorities, war contingencies, 
labor and social insurance and sanitary control, it would be the task of the 
regional Authorities to settle these problems. But the Central Authority 
should continuously contribute the factors of stability, justice, flexibility, 
and uniformity. 


V. Adjustment of Jurisdiction among European Regions and Over-all United 
Nations or Central Authorite. Control 


Provision would ke made for adjusting conflicts of jurisdiction between or 
among two or more regional Authorities over a canal or other waterway con- 
necting two or more regions. Given a United Nations central authority for 
Europe, this question need not be labored here. Ifthe United States sugges- 
tion at Berlin is adcpted, the United Nations Crganization would probably 
designate from non-riparian states some or even she majority of the members 
of such a central authority, and the regional Authorities might designate 
representatives as members. Any Central Autkority would resolve conflicts 
of jurisdiction amonz regions, subject presumably to the judicial review men- 
tioned under VI, below. 


VI. Justiciable Controversies 


Under Articles 35 and 37 of the Statute of the International Court of Jus- 
tice, as approved in June 1945 by the United Nations Conference at San 
Francisco, the new Court will succeed to the jwrisdiction of the Permanent 
Court of International Justice, but will have wider powers. As part of a 
European system for control of inland navigation, procedure would naturally 
be provided for bringing controversies that aris2 under that system to arbi- 
tration, and to submission to lower courts and tə courts of appeal, with final 
resort, in appropriate instances under the terms of the Statute, to the Inter- 
national Court of Justice. 


VII. Uniformity of Principles among Continents 


From the outset the United Nations Organization, if it-adopts President 
Truman’s proposal, will probably interest itself in the idea of an inter-con- 


% Sse The New York Times, June 1€, 1945, p. 16. 
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tinental Authority for seas and internal waterways, on which will rest the 
responsibility for harmonizing the principles and practices among the Au- 
thorities administering the continental internal waterway systems of the 
globe. 

$ * E * * 

Against a brief historical background of the control of European waterways 
and of the principles of international law involved we have considered here 
some of the possible features of a regime for all the rivers of that continent. 
The suggestions constitute at best a highly tentative adventure among con- 
tingencies, and their usefulness depends upon the kind of peace that can be 
developed. It seems, as the year 1946 opens, that the United States pro- 


posal,—no matter what its outcome may be in the near future,—could prove 
2 lasting force for the Hberalization of commerce amon ting force for the liberalization of commerce among the nations and for_ 


wor egge. 
pA p 


RECENT ASPECTS OF THE CALVO DOCTRINE AND THE 
CHALLENGE TO INTERNATIDNAL LAW 


By ALWYN y. FREEMAN 
Of the Michigan Bar 


I 


At the Third Conference of the Inter-American Bar Association held in 
Mexico City during July-August, 1944, a sub-committee 1 of the Committee 
on Post-War Problerns proposed a draft résoluticn relative to the diplomatic 
protection of ċitizens abroad which, if ever officially accepted by the Ameri- 
can Republics, would erase as between those countries all of the existing 


international law or. the subject. The resolut.on urged, first of all, that 
if 


diplomatic protection of citizens abroad” be abolished in favor of an inter- 
appropriate international system to effect this puzpose, diplomatic protection 
would be ‘‘transitorily”’ retained only in “‘clear_y-defined cases of denial of 
justice restrictively construed and especially provided for in treaties or | 
conventions to which the claimant and respondent states are parties.” It 
further proposed a declaration that, ‘due to the ‘similarity of their republi- 
can institutions, their unshakeable will for peace. their profound sentiment of 
humanity and tolerance, and their absolute adherence to the principles of 
international law, of the equal sovereignty of states and of individual liberty 
without religious or racial prejudices’,? the nat:ons of this Continent have 
attained a similar reasonable standard of justice which renders diplomatic 
protection unnecessary in their case.” This rharisaical precept was said 
to derive from “‘the universally accepted principle, without a single discrep- 
ancy, that as between states fulfilling such condition equality of rights with 
nationals is the utmost to which an alien can aspire.” Finally the resolution 
recommended that 2fforts be made to secure ecceptance by the American 
Republics of two Ccntinental conventions, subsequently transformable into - 
world agreements, sanctioning (a) the integral validity of the Calvo Clause, Pd 
and (b) the irresponsibility of the state for damsges to alien residents arising Vv 
out of civil wars.2 These propositions were originally suggested to the Con- 
ference in a paper presented by Lic. Garcia Robles of Mexico, dealing with 
“Diplomatic Protection, the Calvo Clause, and the Safeguard of the Inter- 
national Rights of Man.” In that paper Garzia Robles made the rather 

1 Subcommittee XIV, composed of Dr. Riesco, Dr. Condert, and Lic. Garcfa Robles, 

2 The passage within single quotation marks was textually taken from the * Declaration 
of the Principles of the Solidarity of America,” approved at the Eighth International Con- 
ference of American States held at Lima, December 24, 1938. See this Journat, Vol. 34 


(1940), Supplement, p. 190; International Conferences cf American States, First Supplement 
(1933-1940), Washington, 1949, p. 308. ’ This JouRNAL, Vol. 39 (1945), pp. 558-559. 
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remarkakle assertion that every thesis which defends diplomatic protection 
as a right of the state is a product of Hegelien influence and accords with 
totalitarian doctrines against which the United Nations were then fighting. 
\Diplomatic protection was denounced as an inrtrument of oppression for the 
use of strong states against the weak, as ineffective when smployed by small 
powers, and as contrary to the democratic tend=ncies of modern law. ) There- 
fore, he argued, it should be replaced by an irternational protection of the 
rights of man which avoids abuses to which diplomatic protection is subject, 
and which guarantees such rights for all mer, irrespective of nationality, 
solely by virtue of their capacity as- human beings. 

To one unfamiliar with the origin, antecederts, and history of this attrac- 
tively phrased proposal, it might appear as a (sirable, albeit revolutionary, 
doctrine, the aims of which are of the most laucablz order. ¢A closer analysis 
of the three points of the resolution, when rea- as a whols reveals, however, 
that its purpose is quite other than what on tke surface seems to be a noble 
effort to elevate the position nm of the individual in international law7y In 
reality it marks the final and logical phase of a detarminec' campaign against 
one of the most fundamental pillars of international law. The current form 
of that campaign is but a variation on the there announced by.ex-President 
Cardenas of Mexico in an address to the Cong=eso Internacional Por Paz on 
September 10, 1938, a few days after the celeprated exchange of notes be- 
tween Mexico and. the United States relatzve to the expropriation of 
American-owned agrarian properties.’ It was in this address that Cardenas 
voiced his protest against the ‘‘extraterritoriality o7 nationality,” denouncing 
it as one of the “fundamental injustices” which had its origin in the theory 
of the Klan and of the continuity of the trbe through time and space.- 
Caérdenas* doctrine, in sum, would divest nazionality ot any legal conse- 
quences except within the national territory itelf.”- Abolition of diplomatic 
protection—the real, though unexpressed, >urzvose—would thereby be 
achieved, and the entire law of state responsiblity repealed. Latin-Ameri- 
can resistance to international claims had never before been expressed in 
quite these terms, although its spokesmen had o-ten advanced legal argu- 
ments which tended to lead to the same cons2quence. Attempts to deny 
liability for injuries suffered by foreign subjects had mainly been based upon 
an alleged interpretation and application oz existing international law, 
and upon various techniques designed to defeat the normal operation of 
principles of state responsibility generally accepted elsewhere. Not the 

4 Mimeographed copy distributed to the delegates, p.24. 

5 See the notes dated July 21, August 3, August 22, ard September 2, 1938, reproduced in 
this JOURNAL, Vol. 32 (1938), Supplement, p. 181. 

8 Salvador Mendoza, La Doctrina Cárdenas, Mexicc City, 1939, pp. 28-29. See the 
remarks of Philip Marshall Brown, on “The Cardenas = Dostrine,” this JOURNAL, Vol. 34 
(1940), p; 300. 7 Mendoza, work ited, p. 81. 


8 For a discussion of the various legislative limitatons which Latin-American States 
` sought to place upon international claims, see Borchard, “he Diplomatic Protection of Citizens 
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lzast important of these techniques, and one which is of special significance 
to an analysis of the draft resolution referred to at the beginning of this paper, 
was the contention that diplomatic protection is sermissible only in the case 
cf a denial of justice, which was then narrowly defined as a refusal of access to 
court or its equivalent (¢.e., judicial refusal to render a decision). This Y 
restricted and unilateral definition (frequently enacted into the municipal 
law of various Latin-American countries) }° is a perversion of the concept of 
cenial of justice in international law. Under that well-settled concept thew 
state’s responsibility is engaged by every act (cr omission) on the part of 
cficials charged with administering justice to aliens which fails to meet cer- 
tain reasonable civilized standards, regardless of its propriety as tested by 
the respondent state’s national law." Such an objective view of the law— 
en accurate reflection of the vast fifty years’ developments in international 
practice and jurisprudence—could hardly be expected to receive much sym- 
pathy from states desirous of reducing their potential lability as respond- 
ents. It never has. Their traditional attitude prior to the present war is 
well typified in the plea made by Dr. Cruchaga Ossa of Chile during the 
Eighth International Conference of American States at Lima, in 1988. 
Cruchaga Ossa demanded recognition of the validity of the Calvo Clause and 
cf the “special circumstances” which rendered ordinary legal doctrine and 
precedents “inapplicable” te the Latin-Americen states on this point; he 
cenied that a nation’s obligations to foreigners under general international 
law could be any different or more extensive than those granted by a state 
to its own subjects, t.e., that a diplomatic claim could ever be presented 
where foreigners were given equality of treatment with nationals; and he 
asserted that the final word in the matter of international obligations resided 
with the local courts. So repeatedly have these arguments been rejected by 
international tribunals," and so overwhelmingly aave they been condemned 


Abroad, New. York, 1927, §§ 392 and f., and Freeman, Tre International Responsibility of 
. Sates for Denial of Justice, London, 1988, pp. 456 and ff. 

? Freeman, work cited, pp. 457-458. 

10 See, for example, a Salvador law of September 29, 1886 British and Foreign State Papers, 
Vol. 77, p. 121 and Moore, Digest of International Law, Washington, 1906, Vol. 6, p. 267); 
for other laws to the same effect, Freeman, work cited, pp. 458-459. « 

11 Cf, De Visscher, Le Déni de Justice en Droit Internatior al, in Recueil des Cours de l'Aca- 
d3mie de Droit International de La Haye, Vol. 52 (1935), po. 375, 381, 390; Freeman, work 
c-ted, pp. 145-146, 558; Hyde, International Law, 2nd ed., New York, 1945, §§ 281, 287, and 
aithorities cited. For recognition of the principle in international jurisprudence, see the 
Chevreau award (France v. Great Britain), June 9, 1931, reported in this JOURNAL, Vol. 27 
(2983), pp. 158, 160; the De Sabla claim (U. S. v. Panarra), American and Panamanian 
General Claims Arbitration, Report of Bert L. Hunt, Washinzton, 1934, p. 432; and the Neer 
caim (U. S. v. Mexico), Opinions of Commissioners, Washington, 1927, p. 73. 

12 Octava Conferencia Internacional Americana, Diario de esiones, Lima, 1939, pp. 302 and 
ft. 

13 In addition to the cases referred to in note 11, above see: the Chattin case (U. S. v. 
Mexico), Opinions of Commissioners, Washington, 1927, p. 441; the Roberts case, same, p. 
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by publicists outside Latin-America 4“—ag well as by some Latin-American 
writers themselves »—-that their persistent espausal can only be explained in 
the light of hopeful self-interest. 

The Cardenas doctrine broke with this orthodox mathod of invoking 
alleged international law to bar foreign claims and sought to transfer the 
entire controversy to the political level. But it escaped general notice 
until amplified and refined by Ramón Beteta, lexico’s able Under-Secretary 
for Foreign Affairs, at a meeting of the Eighth Scientific Congress, held in 
Washington, D. C., in 1940. Much of the paver which Beteta presented to 
the Congress was devoted to argument agamst diplomatic protection of 
foreign esonomic investments; protection of the perscn was to be dis- 
tinguished from protection of property, as to which he ssid 1: 


Eritre hombres juridicamente iguales, organizados en estados semejantes, 
con cultura análoga, la protección del exirenjero no sclo es indebida sino 
anacrónica y tiene, en cuanto a los intereses económicos, la única misión 
de establecer indudables e indebidos privilecios. 


Ultimately this difference between person and property proves unimportant, 
as the true goal towards which the Latin-American countries were heading 
was “to suppress in their relations, the supposed right of diplomatic pro- 
tection.” 17 Protection, argued Beteta, was a form of intervention which the 
American States had prohibited in their relations inter se.!8 Carried to its 


105; the Hopkins case, same, p. 51; The Phare (France v, Nicaragua}, Moore, International 
Arbitrations, Washington, 1898, Vol. 5, p. 4870; The Orent <U. S. v. Mexico), same, Vol. 3, 
p. 3229; the Martini case (Italy v. Venezuela), reported in this JOURNAL, Vol. 25 (1931), 
pp. 554, 577. See also the advisory opinion of the Permanent Court cf International Justice 
in the case of the Treatment of Polish Nationals in Danzig: Publications of the Court, Series 
A/B, No. 44, at pp. 24-25, reproduced in M. O. Hudson, World Court Reports, Vol. II, p. 804. 

14 Among such authorities are: De Visscher, work cited, p. 390; Borchard, work cited, pp. 
386-343; Fitzmaurice, ‘The Meaning of the Term ‘Derial of Justice.’” in British Yearbook 
of International Law, Vol, XIII (19382), pp. 100-101; yde, work cited, § 266; Eagleton, 
. The Responsibility of States in International Law, New York, 1928, p. 83; Kaufmann, Les 
règles générales du droit de la paiz, in Recueil des Cours te l Académie de Droit International 
de La Haye, Vol. 54, p. 428; Salvioli, in same, Vol. 46, p. 113; Eustathiadés, La Responsa- 
bilité de l Etat, Paris, 1936, Vol. 1, Chapter VITI, in gene-al; Brierly, Law of Nations, 3rd ed., 
Oxford, 1942, pp. 172~174; Schoen, Die Vélkerrechtliche Haftung der Staaten (Zeitschrift fir 
Völkerrecht, Band X), Breslau, 1917, pp. 88-90; doctrine] noze to the liza case, La Pradelle- 
Politis, Recueil des Arbitrages Internationaux, Paris, 1923, Vol. II, p. 278. 

16 Cf, Bevilaqua, Direito Publico Internacional, Rio Œ Janeiro, 1911, Vol. I, p. 219; Ac- 
cioly, Tratcdo de Direito Internacional, Rio de Janeiro 1933, Vol. I, § 416; Maurtua, La 
Responsibil:dad de los Estados (address delivered at the Jniversity of Havana in November, 
1929); the Comentarios del Dr. Eugenio Cantero-Herre-a ante la Comisién Permanente de 
Washington, Washington, 1936, p. 7; Ulloa, Derecho Irdernactonal Publico, 2nd ed., Lima, 
1938, Vol. I, pp. 224, 248 and the remarks of Dr. Drago at the Second Hague Peace Con- 
ference (1997), quoted in the text (see note 58, below). Compare Lafayette Rodrigues 
Pereira, Principios de Direito Internacional, Vol. I, pp. 370-371. 

18 Proceeaings of the Eighth American Scientific Congre:s, Washington (1940), Vol. X, p. 34. 

17 Same, p. 47. Italics supplied. 18 Same, pp. 30-34, 40 and ff., and 47, 
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logical conclusion, the theory signified the abolition of all state responsibility 
for injuries to foreigners, whether originating in contract or in tortious 
governmental action.}® 

Such is precisely the point to which Garcia Robles carried it at Mexico 
Crty, and the form which it took in the draft resolution. The only new 
feature was the introduction of some pious phraseology advocating an inter- 
national guaranty of the rights of man. ‘This seluctive addition could have 
no other possible object than to render a discredited dogma ®° more palatable. 
But the basic doctrine remains the same. In one respect this presentation is 
even more dangerous for it thoroughly confuses the central issue. It diverts 
attention from the real end sought, viz., suppression of all international law 
protecting foreign subjects, while purporting to preach a creed which its 
very advocates would be the last to accept. In the guise of “liberalism,” it 
reasserts the ancient theory of an unbridled sovereignty, that “‘states are 
responsible only to themselves.” 2 Lei us make no mistake about it: there 
is nothing progressive, humanitarian, or altruistic in the philosophy inspiring 
this resolution. Its exclusive aim is to free an int2rested state from restraints 
imposed by international law upon conduct which would otherwise produce 
a pecuniary liability to its sister nations. The <ar-reaching implications of 
this doctrine are so sinister and so deplorable thai it should be resisted by the . 
profession with every means at its command. To expose just what the reso- 
lution would accomplish and how it would operate, is the primary concern of 
this paper. 


It 


As a preliminary i will be useful to probe somewhat deeper into the his- 
torical and juridical roots of the ‘‘no-responsibil.ty”’ thesis in order to view 
the problem in its proper perspective. An analysis will then be made a) of 
the principal arguments that have been relied upon to attack the institution 
of diplomatic protection and b) of the text of the resolution itself. No useful 
purpose would be served here by recapitulating <n detail the principles gov- - 
erning state responsibility for injuries to foreigners or by marshalling author- 


-9 Beteta theorized that diplomatic protection was never permissible to assert an inter- 
national claim and that only a denial of justice (which for him was the “impossibility of 
reparation”) would warrant, not protection, but arbitratien. Enforcement of the arbitral 
award could never be a matter for “diplomatic protectior:.” ‘This nebulous conception is ` 
somewhat bewildering in view of the traditional narrow definition of denial of justice pre- 
vadling in Latin-America. But the general intent of his thesis was. clear: to exclude state 
responsibility in this class of cases. See Proceedings of the Eighth American Scientific Con- 
gress, Washington (1940), Vol. X, pp. 31, 47-48. 

2 For a critical analysis of this dogma, see Freeman, werk cited, pp. 128 and ff., pp. 504 
ani ff., and pp. 532 and ff. : 

31 This theory, expounded by Funck-Brentano and Sore! (Précis du droit des gens, Paris, 
1877, pp. 224-225) and raproduced in Pradier-Fodéré (Trcité de Droit International Public, 
Paris, 1895-1896, Vol. I, p. 329) is universally rejected >y contemporary publicists, not 
excepting the leading Latin-American authorities, 
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ities to support these princìples.?? Yet several fundamental propositions are 
so well-established as to be no longer subjest to doubt. One is that a 
state’s duties to the subjects of a foreign nation may be more extensive than 
those owed to its own subjects. Conversely, under certain conditions they 
may be less extensive. The contention that equality wich nationals is the 
measure of a state’s international obligations to aliens has been repeatedly 
rejected by international claims commissions * as well as by the Permanent 
Court of International Justice itself. That sourt in the case concerning 
Certain German Interesis in Polish Upper Silesia expressly recognized the 
existence of a common or generally accepted international law respecting 
the treatment of aliens and which is applicable to them despite municipal 
legislation.” An imposing array of arbitral awards has firmly established 
the rule that domestic laws and action mst conform to international 
standards of civilized justice, or a diplomatic claim will lie. Many of 
these decisions involved deprivation of prope:ty rights such as expropria- 
‘tion and unlawful seizures or destruction. The result in a given case was 
not affected by the circumstance that property rights rather than personal 
rights were violated.2” It is likewise well settled that the final word as to 
observance of a State’s international obligations does not rest with its own 
supreme court. A judicial decision which violates the law of nations ig on 
the same plane as such action by any other State organ.2® Nothing is more 


2 See, for exhaustive studies of this subject, the wozks of Borcherd, Eagleton and De 

Visscher, cited in note 14, above, in general, and the prezent writer’s International Responsi- 
bility of States for Denial of Justice, London, 1988. 
' 3 Cf. the Neer case (U. S. v. Mexico) Opinions of Commissioners, Washington, 1927, p. 
71, at p. 73; the Faulkner case, same, p. 86; the cases cited in notes 11 and 18, above; the 
authorities discussed in Freeman, work cited, pp. 540-852, and Professor Borchard’s excel- 
lent paper on “The ‘Minimum Standard’ of the Treatment of Aliens,” in Proceedings of the 
American Society of International Law, 1939, pp. 51 ane ff, 

%4 Publications of the Court, Series A, No. 7, p. 22 (reproduced in Hudson, World Court 
Reports, Vol. I, Washington, 1984, pp. 523-524). See also The Chorzéw Factory case in 
same, Series A, No. 9, p. 27 (reproduced in Hudson, werk cited, pp. 506-607). 

235 See the cases and authorities referred to in notes 11, 13, and 23, above; Hyde, work 
cited, § 266; and Professor Lauterpacht’s recent monozrapa, An International Bill of the 
Rights of Man, New York, 1945, p. 48. 

28 Examples are furnished by the De Sabla claim citel in note 11, above; Bronner’s case 
(U. S.v. Mexico), discussed in Whiteman, Damages in Irternational Law, Washington, 1937, 
Vol. II, p. 381; Mather and Glover case, same, pp. 870-871; Pawley’s case (U. S. v. Haiti), 
same, p. 872; the Howland case (U. S. v. Mexico), Moore, International Arbitrations, Vol. 3, 
p. 3227; The Norwegian Ships case (Norway v. U. S.), reported in this JOURNAL, Vol. 17, p. 
387; Umpirs Huber’s Rapports, on Réclamations Britanniques dans la Zone espagnole du 
Maroc, La Haye, 1925, p. 60; and the authorities referred to in Freeman, work cited, p. 519, 
note. 

27 See Schwarzenberger’s recent work, International Lew, Vol. 1, London, 1945, pp. 87 and 
ff.; and Borshard, work cited, p. 62. 

28 Anzilotii, Cours de Droit International, Paris, 1929, p. 480. See the note to the Yuille, 
Shortridge & Co. case, La Pradelle-Politis, work cited, p. 113; Schoen, work cited, pp. 83-85; 
Triepel, V &kerrecht, und Landesrecht, Leipzig, 1899, p 35C; Kohler, Grundlagen des Vél- 
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elementary than that a nation may not justify ron-compliance with inter- 
national duties upon the defective condition of its internal legislation or 
governmental organization.” Nor does positive international law sustain 
the restricted or bare procedural concept of denial of justice *° under which 
responsibility would exist only where an alien is refused access to the local 
courts. Such an extreme pretension in behalf of state sovereignty is no 


kerrechis, Stuttgart, 1918, p. 159; Reply of Switzerland, Baszs of Discussion drawn up by the 
Preparatory Committee, Yol. III, Responsibility of States, eague of Nations Publications, 
Ser. V, Legal, 1929, V. 3. p. 47; Eagleton, work cited, pr. 44, 67 and ff. and authorities 
cited; Cavaglieri, Corso'di Diritto Internazionale, 1934, pp. £14-515. See the remarks of the 
Italian and Spanish delegates (Cavaglieri and Vidal) at the Hague Conference on the Codi- 
fication of International Law, Minutes of the Third Committe, Acis of the Conference, League 
of Nations Publication, Ser. V, Legal, 1930, V. 17, Vol. IV, pp. 109, 118, resp.; De Visscher, 
work cited, p. 376; and especially Eustathiadés, work citec, pp. 29 and ff. ‘The position 
that a sovereign is internationally liable for rulings of his coarts, in violation of international 
law, was taken by us early in the wars growing out of the Franch Revolution, and was finally 
acceded to by the British Government against whom it wes advanced . . .”: Mr. Bayard 
to Mr. Jackson, Sept. 7, 1886, Moore, Digest, Vol. VI, p. 680. Compare Wheaton, Elements 
of International Law (Dana ed.), Oxford, 1936, pp. 410—211. For general discussion, see 
Freeman, The International Responsibility of States for Denial of Justice, pp. 28 and ff. 

29 See Article 9 of the Resolutions voted by the Institut de Droit International, Lausanne 
Session, Annuaire (1927), Vol. 3, pp. 330 and ff.; De Visschar, La Responsabilité des Etats in 
Bibliotheca Visseriana, Vcl. II, p. 105; Root, “The Basis of Protection to Citizens Residing 
Abroad,” this JOURNAL, Vol. 4 (1910), p. 521; Bourquin, ir Recueil des Cours de l Académie 
de Droit International de La Haye, Vol. 35 (1931), p. 215; Eagleton, The Responsibility of 
States in International Law, New York, 1928, p. 33; Westlake, International Law, 2nd ed., 
Cambridge, 1910, Part I, p. 3829. See the case of the Eliza La Pradelle-Politis, work cited, 
Vol. II, p. 271, especially at p. 276, and authorities there cited; and the various cases of mob 
violence at Denver, Rock Springs, New Orleans, ete., in Mcore, Digest, Vol. VI, pp. 809 and 
ff. In Tunstall’s case (failure to prosecute the murderers of a British subject), Secretary 
Evarts vigorously repudiated liability for, inter alia, the unsound reason that administration 
of the criminal laws within the States and territories was free from Federal interference: 
same, p. 662 at p, 663. “It is as little doubtful nowadays as it was in the day of the Geneva 
Arbitration that international law is paramount to decrees of nations and to municipal 
law .. 2: North American Dredging Co. Case (U. S. v. Mexico), Opinions, p. 21 at p. 25. 
And see the Shufeldt Claim (U. S. v. Guatemala), this JOUENAL, Vol. 24 (1930), p. 799 at p. 
818; to same effect: Lauterpacht, Annual Digest of Public Irternational Law Cases (1929-30), 
p. 179 at p. 181, and the opinion in the Yuille, Shortridge & Co. case, La Pradelle-Politis, 
work cited, Vol. II, p. 105. 

30 This meaning of the term is a carry-over from its early significance in municipal legal 
systems. See Freeman, The International Responsibility o Staies for Denial of Justice. pp. 
86 and ff. 

31 As authority for whet he generously described as leaving an ‘‘ample opening for the 
arbitrary application of diplomatic protection,” Garcfa Rcbles cited the view expressed by 
Gustavo Guerrero in a report which he prepared as rapportzur of a sub-committee set up by 
the Committee of Experts for the Progressive Codification of International Law under the 
auspices of the League of Nations. But the Guerrero repart was unacceptable to the Com- 
mittee of Experts, which later submitted Bases of Discussicn 5 and 6 to the Hague Codifica- 
tion Conference of 1980. The Third Committee of that Conference finally adopted the 
following text: 
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truer of present law than it was during the classical zeriod of Grotius,” 
Bynkershoek,®* Wolff * and Vattel. These celebrated fathers of our science 
held squarely that the denial of justice justify-ng reprisals included not only 
refusals to judge or unwarranted delays equivalent to a refusal but even an 
unjust judgment, or a judgment ‘plainly against right.” And they further 
agreed that adjudication by the local courts was not conclusive of the justice 
of a decree as between nations.** The later growth of the law did not betray 
them. A conclusive body of decisions,®’ flanked by a mass of modern doc- 
trinal authority * has definitely fixed the szate’s responsibility on a far 
broader scale than the insignificant degree of liability which the draft reso- 
lution would impose. Arbitrary arrests and. imprisonment,’ harsh treat- 


“A State is responsible if a foreigner suffers damage as:a result of the fact: 

“1. That a judicial decision, which is not subjest to appeal, is clearly incompatible 
with the international obligations of the state. 

“2. That, in a manner incompatible with the irternational obligations of the state, 
the foreigner has been hindered in the exercise of his rights by the judicial authorities or 
eee in his proceedings unjustifiable ol-stasles or delays implying a refusal 
to do justice 

“The claim against the state must be lodged not .ater than one year after the judicial 
decision has been given.” 


The proceedings of this Committee are found in the League of Nations Publication cited:in 
note 28, above. For a detailed criticism of the Guerrero Eeport, see Freeman, work cited, 
pp. 120 and ff. 

2 De Jure Belli ac Pacis Libri Tres, Classics of Inzernational Law edition, Book III, 
Chapter II, par. 5, 1, p. 627. 

3 Questionum Juris Publici Libri Duo, Classics of “nternational Law. edition, Book I, 
Chap. 24, pp. 185-136. 

4 Jus Gentium Methodo Scientifica Periractatum, Clessics of International Law edition, 
§ 587. 

3 Le droit des gens ou principes de la lot naturelle, Classizs of International Law edition, 
Book II, §-350. 

86 Of A none is denied you if you cannot acquire by a. judgment that which i is your Own or 
ought to be made your own. Itis plain that this can be:brought about in two. ways, either if 
the judge refuses to hear you, or if he gives an unjust dScision. ... Therefore, since civil 
laws bind only members of the state in which they ere promulgated, among nations the 
decision of a judge whether properly or improperly made ¢3 not considered correct and just, even 
af it shall have been confirmed by a higher court. If then ča a matter no: doubtful a decision has 
been made plainly contrary to law, the decision is considzred a nullity, and therefore the right 
denied is properly taken”: Wolff, Jus Gentium Methodo Sxtentifica Pertractatum, § 587 (italics 
supplied). And see Hamilton’s remarks in The Federalist (Lodge ed.), New York, 1888, p. 
495. 

37 See the authorities cited in notes 39—43, below.. 

38 In addition to the authorities cited in notes 14 and 15, above, see Wheaton, Elements of 
International Law, 5th ed., London, 1916, p. 607; Article 5 of the Draft prepared by the 
Institut de Droit International at Lausanne in 1927, Anncaire de VInststut, Vol. 3, pp. 380 and 
ff. Article 9 of the Draft Convention on Responsibility of States prepared by the Harvard 
Research in International Law, this JOURNAL, Vol. 23 (929), Supplement, p. 173; Alvarez, 
Exposé de motifs et déclaration des grands principes du. dreit international moderne (Paris, 
1986), Articles 25(b), 28, 29, 30, reproduced in Appendix V of Freeman, work cited, p. 725. 

89 The Way case (U. S. v. Mexico), Opinions of Comrussioners, Washington, 1929, p. 94 
and Lauterpacht, Annual Digest of Public International Law Cases (1927-1928), p. 210; the 
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ment during confinement, unreasonable delays,“ flagrant irregularities in 
the conduct of the proceedings,” and the very substance of the decree 
rendered “ have regularly been held to create responsibility. The restricted 


Perry case (U. S. v. Panama), General Claims Arbitration, Report of Bert L. Hunt; Wash- 
ington, 1934, p. 71; The Chevreau Claim (France v. Great Britain), Compromis .. . e 
Sentence du Tribunal d’ Arbitrage; Report distributed by tae Bureau International de la Cour 
Permanente d’ Arbitrage, p. 48. The award is also found m this JOURNAL, Vol. 27 (1933), p. 
153; Green's case, Moore, International Arbitrations, Vol 3, p. 3139. And see Whiteman, 
Damages in International Law, Vol. I, pp. 287-418, for an exhaustive collection of cases. 

40 The Gahagan case, Moore, work cited, pp. 3240-3241;the Roberts case (U.S. v. Mexico), 
Opinions of Commissioners, 1927, p. 100; and.cf. Article 12 of the Draft Convention on Juris- 
diction with respect to Crime, and comment, Research in International Law, this JOURNAL, 
Vol. 29 (1935), Supplement, pp. 596, 601. Compare the McAndrews and Forbes Co. case, 
American-Turkish Claims Settlement, Nielsen, Opinions. «nd Report, Washington, 1937, pp. 
120, 127. 

4 The Fabiani case (France v. Venezuela), Moore, Iniernaiional Arbitrations, Vol. 5, p. 
4895, reported also in La Fontaine, Pastcrisie Internationale, Berne, 1902, p. 356; The 
Cotesworth and Powell case (Great Britain v. Colombia), Moore, work cited, Vol. IT, pp. 2050, 
2085; the Bullis case, Ralston, Venezuelan Arbitrations g 1968, Washington, 1904, p. 170; 
the Dyches case, (U. S. v. Mexico), Opinions of Commissioners (1929), p. 198; the Consonno 
case (Italy v. Persia), Moore, work cited, Vol. 5, p. 5019, z:Jso reported in La Fontaine, work 
cited, p. 342; El Oro Mining and Railway Co, case (Great Britain v. Mexico), Further Deci- 
sions and Opinions of the Commissioners, London, 1933, p. 150. Compare the White case 
(Great Britain v. Peru), La Pradelle-Politis, work cited, Vol. II, p. 305, also reported in La 
Fontaine, work cited, p. 46, and Moore, work cited, p. 4957. See also the authorities cited 
in Freeman, The International Responsibility of States for Denial of Justice, p. 243, note. 

As early as 1650 Zouche, in his Juris et Judicit.Fecia-is (Classics of International Law 
edition, p. 33) held justice to be denied where judgmen: could not be obtained against: a 
debtor within a reasonable time. 

“See the Cotesworth and Powell case, Moore, work cited, Vol. II, pp. 2072, 2075; the 
Ballistini case, Ralston, Venezuelan Arbitrations of 1903, p. 504; The Fabiani case, Moore, 
work cited, Vol. 5, p. 4899; Jaler case, same, p. 3516; the Robert E, Brown claim (U. S. v. 
Great Britain), America and British Claims Arbitration, Feport of Fred K. Nielsen, pp. 198- 
199; Smith v. Compañia Urbanizadora . . ..de Marianas, this Journa, Vol. 24 (1930), p: 
384; the Chattin case (U. S. v. Mexico), Opinions of Commissioners, p. 435. “The refusal of 
a Chilean court, in 1852. on the trial for crime of an American citizen, to hear testimony on 
behalf of the defendant would, if sustained by the Chilean government, be considered by the 
United States as ‘a gross.outrage to an American citizea for which it will assuredly hold 
Chile responsible.” Mr. Conrad to Mr. Peyton, Oct. 15, 1852, Moore, Digest, Vol. VI, p. 
274; and the correspondence in the Coles and‘ Croswell case, August 17, 1885, British and 
Foreign State Papers, Vol. 78, pp. 1808-1809. On judicial fraud and corruption as a basis 
of responsibility, see the Medina case, Moore, Arbitrations, Vol. 3, p. 2815. The subject of 
irregularities in the conduct of proceedings is discussed ¿t length in Freeman, work cited, 
Chapter XI. 

43 The Martini case (Italy v. Venezuela), this Journan Vol, 25 (1931), pp. 567, 577; the 
De Sabla claim (U.S. v. Panama), American and Panamanian General Claims Arbitration, 
Report of Bert L. Hunt, pp. 484-440; the Solomon case, same, pp. 479-481; Van Bokkelen’s 
case, same, Vol. 2, pp. 1807 and #.; The Orient, Moore, work cited, p. 3229; Bronner’s case, 
work cited, p. 3134; the Morton case, (U. S. v. Mexico), Jpinions of Commissioners (1929), 
pp. 160 and ff.; [nterocecn Transportation Co: v. Untied States, this JOURNAL, Vol. 32 (1938), 
pp. 593, 616-617;. The Betsey, Moore, International Acjudications, Vol. 4, pp. 240-248. 
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view would immunize judgmerts contrary even to the provisions of a treaty 
or to general international law, a result incompatible with settled practice. 
Finally, the Calvo Clause—a contractual undertaking by a foreign na- 
tional whereby he agrees to waive any right which he may have to the dip- 
lomatic protection of his government in connection with matters arising 
under the contract-—has consistently been held by international tribunals 
to be invalid to bar claims based upon a denial of justice or other violation of 
international law.“ In some cases, however, tribunals have interpreted 





For an analysis of the general problem of state responsibility for the substance of a judg- 
ment see the present writer's International Responsibility of States for Denial of Justice, 
Chapter XII. 

44 See the Martini case (Italy v. Venezuela), Ralston, Venezuelan Arbitrations of 1903, p. 
841; North American Dredging Co. case (U. S. v. Mexico), Opinions of the General Claims 
Commission, p. 21, also reported in this Journar, Vol. 20 (1926), p. 800; International 
Fisheries case, (U. S. v. Mexico), Opinions of Commissioners (1981), p. 207; Interoceanic 
Railway Co. case (Great Britain v. Mexico), Further Decisions and Opinions of the Commis- 
stoners (1933), p. 118. 

Accord: Schwarzenberger, International Law, Vol. I, (1945), p. 64; Eagleton, work cited, 
p. 174; De Visscher, in Recueil des Cours de P Académie de la Haye, Vol. 52, p. 482; Hoijer, 
La Responsabilité Internationale des Stats, Paris, 1930, p. 368; Fiore, Diritto Internazionale 
Codificato, § 539, And see the replies of the following governments to the questionnaire 
sent out by the League of Nations P-eparatory Committee for the Progressive Codification 
of International Law: South Africa, Germany, Australia, Austria, Belgium, Denmark, 
Japan, Norway, Poland and Great Britain (whose reply accepted ‘‘as good law” the decision 
in the North American Dredging Co. case, approving, among other things, the Commission’s 
statement to the effect that a stipulation in a contract purporting to bind the claimant not 
to apply to his government to intervene in the event of a denial of Justice or violation of 
international law is void). Bases of Discussion (publication cited in note 28, above), pp. 
133-185; supp. pp. 4 and.22, 

On January 28, 1926, two months prior to the decision in the Dredging Company case, the 
Secretary of State of the United Stetes wrote to the Mexican Minister of Foreign Affairs 
that his Government did “not admit that one of its citizens can contract by declaration or 
otherwise to bind his own Government not to invoke its rights under the rules of interna- 
tional law. Under the rules applicatle to intercourse between states, an injury done by one 
state to a citizen of another state through a denial of justice is an injury done to a state whose 
national is injured. The right of his state to extend what is known as diplomatic protection 
cannot be waived by the individual”: Senate Document No. 96, 69th Congress, 1st Session, 
p. 22. To the same effect: Mr. Bayard to Mr. Buck, Feb. 15, 1888, Moore, Digest, Vol. VI, 
p. 294; Mr. Bayard to Mr. Hall, Mazch 27, 1888, same, p. 295; Mr. Gresham to Mr. Craw- 
ford, Sept. 4, 1898, same, p. 300; and more recently, the note from His Majesty’s Govern- 
ment to the Mexican Government, in the Merican Eagle Oil Co. case, April 21, 1938, Cor- 
respondence, Mexico, No. I, p. 9. The German government also refused to consider itself 
bound by contracts entered into by its nationals. Mr. Loomis to Mr. Hay, June 5, 1900, as 
cited. Scelle declares the Clause to be juridiquement nulle: Recueil des Cours de Académie 
de la Haye, Vol. 46, p. 66. 

For detailed treatment of the Calvo Clause problem see Freeman, The International 
Responsibilizy of States for Denial of Justice, pp. 469-490; Feller, The Mexican Claims Com- 
missions, Chapter 10; Eagleton, Responsibility of States, pp. 168-176; Borchard, Diplomatic 
Protection, Ch. IV; Ralston, Law and Procedure of International Tribunals, Stanford, 1926, 
pp. 58-72; same, Supplement, 1936, pp. 34-37; Dunn, Protection of Nationals, Baltimore, 
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the clause which they had before them as going no further than to bind the 
contractor to resort to local remedies for the so_ution of differences between 
the parties.“ So construed the clause becomes simply a reaffirmation of the 
hornbook principle that a diplomatic claim may not be presented until the 
injured national has had recourse to and exhausted the remedies provided by 
the municipal law of the respondent state. These dissimilar ways of look- 
ing at the Clause may account for some of the apparent confusion on a truly 
simple point of international law. In no award, however, has a tribunal 
confronted with the Calvo Clause rejected an international claim on that 
account where exhaustion of local remedies had terminated in a denial of 
justice. But that is precisely the effect which has been sought for the Clause 
ky its advocates, who would discard the essential principle of the non-iden- 
tity of state claims and private claims, and the distinction between pri- 
vate rights and state rights." A private contrect can not have the effect of 
vitiating the state’s right of protection which springs from international law 
and is by that law alone subject to limitation.“ Nevertheless, it has some- 
times been seriously urged that inasmuch as aa individual may expatriate 
himself altogether, he may take the lesser step of renouncing this portion of 
the rights which make up citizenship.*® Such _ogic is of no avail against a 
rule of law to the contrary. The right to waive diplomatic protection is 
something completely beyond the competence cf any individual and inheres 
exclusively in the domain of interstate action. Any attempt by a foreign 
government to bar the sovereign rights of another state in this premise is 
purely ultra vires.5 García Robles asserted, ccriously, that to deny the in- 


1932, pp. 169-172; same, Diplomatic protection of Americans in Mexico, New York, 1933, 
pp. 391-421; Harvard Research in International Law, Responsibility of States, work cited, 
p. 203; and, more briefly, De Visscher, work cited, pp. 431—432. A presentation of the 
Latin-American viewpcint is found in Rabasa, Responsabilidad Internacional del Estado, 
Mexico City, 1933, pp. 41-48; Beteta, in Proceedings of Me Eighth American Scientific Con- 
gress, Vol. X, pp. 44 and ff. l 

4 See the North American Dredging Co. case, cited in rote 44, above. - 

t For recent reaffirmation of the principle see the decision of the Permanent Court of 
International Justice in the Panevezys-Saldutiskis Railuay case, Publications of the Court, 
Series A/B No. 76, p. 18. The cases are collected and analyzed in Freeman, work cited, 
Ch. XV. 

47 A clear statement of this distinction was given by the Permanent Court of International 
Justice in the Chorzów Factory case. Publications of the Court, Series A, No. 17, p. 27. 

48 See Alvarez, Le Droit International Américain (Paris, 1910), pp. 121-122, where the same 
view is expressed, and Freeman, work cited, pp. 470 anc ff. 

49 This was one of the arguments advanced by Garefs, F-obles in his paper on La Protección 
Diplomática, La Clausuia Calvo y La Salvaguardia de los Derechos Internacionales del Hombre 
et Mexico City, p. 21. 

50 “There can be no doubt that a state may exclude alins entirely from its territory, pro- 
vided no treaty provisions are violated. It might be urged that the power to exclude im- 
plies the power to admit on conditions. If it were permissible, however, to impose any 
condition whatever on such admission, all the protectior furnished by the laboriously con- 
structed system of international law could be destroyed by the act of a single state. The 
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tegral validity of the Calvo Clause was an “‘‘affront to the state which 
adduced it.”*! But it would be more accurate to characterize the use of 
such a clause to block diplomatic action as an impertinent usurpation of the 
sovereign prerogatives of.another state. Admittedly there is room for sym- 
pathizing with the argument that an individua. should not be allowed to fall 
back upon his government when he has solemnly promised not to do so in a 
contract which would not have been awarded without such a promise. On . 
the other hand the Government which inserts such a condition should not be 
. entitled to rely thereon when it resorts to outright spoliation. Where gov- 
ernmental authorities conduct themselves in accordance with international 
law, resort to the diplomatic process will be unnecessary—and unwarranted. 
E # “a * * 


The principles of responsibility which have been summarized above reflect 
the achievements of 150 years of international law in ceveloping greater 
safeguards for the alien against wrongful injuries by authorities of the terri- 
torial state. They represent real progress in the tardy and painful evolution 
of a bill of rights for all men—progress whick wculd be arrested and irre- 
trievably reversed by the draft resolution. 


HI 


The patron saint of those who would overturn this system of guaranties 
is the great Argentine publicist Carlos Calvo whose celebrated treatise is 
constantly cited for the proposition that a government’s liability can be no 
greater toward foreigners thar. that which it kas toward its own subjects.” 
This overworked statement is found in a section of Calvos treatise dealing 
with damages resulting from force majeure, public misfortunes, or fires neces- 
sitating the taking of measures in behalf of public safety. Those who cite 
it as an absolute maxim’ governing international responsibility not only lift 
it out of iis context, but ignore principles which are laid down elsewhere in 
the same work. Calvo found fault not with those principles, but with their 
disregard and abuse by the-stronger nations, whem he condemned for im- 
posing upon small states a measure of duties different from that which they 
observed in their relations among themselves. What he deplored was their 
-practice of seeking special privileges and favars for foreign subjects which 
the local law did not even provide for citizens. The plea, in other words, 
was for recognition of the general principle of submission of foreign subjects 


result might well be a universal destruction of the rules sheltering aliens from injury’’: Feller 
in this JOURNAL, Vol. 27 (1983), p. 468. And cf. the note from His Majesty’s Govern- 
ment to the Mexican Government in the Mexican Eagle Oil Co. case, April 21,.1938, Cor- 
respondence, Mexico No. I, p. 9. 51 Work ciced, >. 22. 

62 Le Drow International Théorique et Pratique, 5th ed., Paris, 1896, Vol. 3, § 1276. 

5 This is clear from the illustration which he gives of Great Britain’s interference in the 
‘normal processes of criminal justice in the case of Captain MacDoneld, who had been ar- 
rested by Prussian authorities; same, pp. 140 and ff. 
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to the local law—a thoroughly reasonable demanc. But it did not go to the 
extent of maintaining that equality with nationals under that law was in 
itself a bar to any international inquiry. In a remarkable passage which, 
' incidentally, is never quoted by advocates of the *‘no-responsibility”’ school 
he declares: i 


Il appartient aux pouvoirs constitués d'organiser un système de mesures 
légales propres à mettre le gouvernement en état de remplir les devoirs 
internationaux, de réprimer et de punir les particuliers qui offensent les 
Etats amis ou leur portent préjudice. Mais T ne sufit pas qu'un Etat se 
soit fait un systéme de lois, et Vait observé, gour en conclure qu'il doive 
être exonéré de toute responsabilité. Il peut ze faire que ce système soit 
incomplet et inefficace. Or, quand les défauts ou les lacunes existent dans 
les lois, . . . on peut exiger que V Etat prenne un surcroît de mesures de 
précaution correspondanies au risque du donmage à prevoir; et sil a 
négligé de le faire, V Etat est tenu responsable du fait des particuliers qua 
ont causé un dommage à des étrangers. 


Nor is the Calvo thesis that State liability should not exist for injuries suf- 
fered by foreigners from mob violence or civil war as absolute as has been 
pretended. Even in this class of cases he admite responsibility would exist 
where governmental authorities have been at fanlt. Here, too, he is but 
asserting the generally accepted principle that a state is not responsible for 
criminal acts of private individuals unless (a) there has been a failure to ex- 
ercise reasonable diligence to prevent such acts, or (b) adequate measures 
have not been taken to apprehend and prosecute zhe culprits. Few proposi- 
tions of law are supported by as much authorit~ in international jurispru- 
dence and literature as this one." 

According to Salvador Mendoza, the true genesis of the theory for which 
Calvo is so well known was not his treatise but scme private correspondence 
which he exchanged with a number of European publicists concerning 
Drago’s proposal that the use of armed force for the collection of public 


54 Work cited, p. 136 

55 Work cited, Vol. 6, p. 231; and see especially Vol. 3, p.143. 

58 The cases are collected in Freeman, work cited, Chapter XIII. See also: Hyde, Imer- 
national Law, Vol. II, § 289; Borchard, The Diplomatic Protection of Citizens Abroad, p. 127; 
Dunn, The Protection of Nationals, pp. 150-151; Hershey, The Essentials of International 
Public Law, p. 257; Hall, International Law, 8th ed., p. 269; Halleck, International Law, (4th 
ed., 1908), pp. 227-228; Fenwick, International Law, p. 39); Stowell, International Law, p. 
169; Bluntschli, Das Moderne Völkerrecht (Fr. ed., 1878) p. 228; Salvioli, in Recueil des 
Cours, Vol. 46 (1933), reprint, p. 115; Whiteman, work cited, Vol. I, p. 38, Triepel, work 
cited, pp. 324-325; Huber, in Réclamations Britanniques, p. 59, and his awards in the Haj 
‘Mohammed Harrej and Rzini cases, same, pp. 137 and 123, resp. See also the opinion of 
Umpire Findlay in De Brissot’s case, Moore, Arbiirations, Vol. 3, p. 2969; Commissioner 
Nielsen in the Chapman case (U. S. v. Mexico), Opinions of Commissioners (1930-31), p. 
121; tlie declaration of M. Urrutia at the Plenary Sessior. of the Fourth Assembly of the 
League of Nations, Sept. 28, 1923, Acts of the Fourth Assembly, pp. 143-144; and the cor- 
‘respondence between Great Britain and Uruguay in the :ase of Captain Cornwall of the 
Bobycito, British and Foreign State Papers, Vol. 67 (1876), p. 180. 
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debts be prohibited." But, whatever its origin, this idea is a distinct aberra- 
tion from the classical conception of international law. Drago himself 
never voiced such an attitude. If his remarks at the Second Hague Peace 
Conference are examined, they will be found perfectly zonsistent with the 
general principles of responsibility summariz2d above. Thus he declared: 


The lack of any court of claims and tie refusal to constitute such a 
court, as well as decisions equally contrary to the fundamental laws and 
principles of right, would constitute whet is known in jurisprudence as 
“denial of justice” and would come within the sphere of action of the 
law of nations, with all the consequences and respcnsibilities resulting 
therefrom for the states that disregard tae law of nations. ... 

Arbitration is always welcome. It represents a step and a consid- 
eracle one towards justice. No self-respecting netion can refuse to 
submit to it, but its effects will necessarily vary in cases of denial of 
justice and cases connected with loans. The denial of justice ascer- 
tained to exist by arbitration constitates a common international 
law offense which should call for reparacsion. <A denial of justice, like 
an act of piracy, is a thing which breazs tae equiibrium of, and en- 
dangers, the universal community, and for this very reason falls within 
the immediate domain of international repression as provided for, 
accepted, and applied by the general corsent of all nations.5® 


Similar sound statements were made by Maite, the Chilian delegate," and 
Ruy Barbosa of Brazil.® 

The rule ultimately adopted at the Concerence proscribed recourse to 
armed force only for the reccvery of governmental contract debts and even 
in this case a refusal of arbitration by the debtor state released the other 
party.“ Moreover, Drago himself drew a distinction between public debts 
(bond claims) and other contractual obligations of the state, which re- 
mained unaffected by the proposal. The fantastic proposition that inter- 
state esponsibility should be abolished never entered àis mind. Drago’s 
sole concern was to prevent a recurrence of suzh misfortunes as the blockade 
in 1902 by Germany, Great Britain, and Italz of certain ports in Venezuela 
to compel payment of pending claims against that country.“ This episode 
was the immediate background of the limitation sought. 


IV 


Drago’s doctrine—which barred armed intervention only in a special 
class of cases—was later supplemented by tae American Republics in four 


5? La Deetrina Cárdenas, p. 22, note, and p. 23. 

58 Proceedings of the Hague Peace Conference of 1907, New York, 1920, Vol. II, pp. 247-9. 

59 Same, p. 273: ês Same, p. 275. 

8 Convention IT of 1907, Paragraph 2, Article 1. Malloy, Treaties, ete. Vol. II, p. 2254; 
Scott, The Hague Conventions and Declarations of 1907. New York, 1915, p. 89, 

& Proceedings of The Hague Peace Conference of 1907, Vol. II, pp. 246-248. 

& See Hyde, International Law, 2nd ed. (1945), § 30€. On the Drago doctrine generally, 
see Drago, in this JOURNAL, Vol. I (1907), p. 692; Hershey, same, p. 26; Alfredo N. Vivot, 
La Deectrina Drago, Buenos Aires, 1911; Borchard, The Diplomatiz Protection of Citizens 
Abroad, § 119. . 
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international acts. At the Seventh Conference o` American States (Monte- 
video, 1933), a “Convention on the Rights ard Duties of States” was 
adopted which provided in Article 8 that ‘‘no state has the right to intervene 
in the internal or external affairs of another.” The same principle was 
reaffirmed at the Inter-American Conference for the Maintenance of Peace 
(Buenos Aires, 1936), in a “Declaration of Principles of Inter-American 
Solidarity and Codperation.” That instrument, after stating that “every 
act susceptible of disturbing the peace of America” affects each of the Ameri- 
can nations and justifies initiation of the procedure of consultation pro- 
vided for in a Convention om the subj ect signed at the same conference,® 
declared. 


3. That the following principles are accepted by the American 
community of nations: 
(a) Proscription of territorial conquest, and that, in consequence, 
no acquisition made through viclence shall be recognized; 
(b) Intervention by one state in the internal or external affairs of 
another state is condemned; 
(c) Forcible collection of pecuniary debts is illegal; and 
(d) Any difference or dispute between the American nations, 
whatever its nature or origin, shall be settled by the methods 
- of conciliation, or unrestricted arbitration, or through opera- 
tion of international justice.® 


An “‘ Additional Protocol relative to Non-Intervention”’ was also signed at 
this Conference, the oreamble of which expresse-l the desire of the govern- 
ments represented “to assure the benefits of peace in their mutual relations 
and in their relations with all nations of the earth, and to abolish the practice 
of intervention.” Articles 1 and-2 provided: 


Article 1—The High Contracting Parties declare inadmissible the 
intervention of any one of them, directly or indirectly, and for whatever 
reason, in.the internal or external affairs of any other of the Parties. 

The violation of the provisions of this Artizle shall give rise to mutual 
consultation, with the object of exchanging views and seeking methods 
of peaceful adjustment. 

Article 2.—It is agreed that every question concerning the interpre- 
tation of the present Additional Protocol, which it has not been possible 
to settle through diplomatic channels, shall be submitted to the proce- 
dure of conciliation provided for in the agr2zements in force, or to ar- 
bitration, or to judicial settlement.® 


Finally, the “Declaration of American Principles” approved at Lima on 
December 24, 1938, proclaimed once again that “the intervention of any 


& International Conferences of Amertcan States, First Supplement (1933-1940), Washin gton, 
1940, p. 121. 

& The Convention for the Maintenance, Preservation and Reéstablishment of Peace, 
-December 23, 1936, same, p. 189. 

& Same, p. 160. 87 Same, p. 191. 
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state in ie internal or external affairs of another is inadmissible.” ** The 
Lima Conference also approved of a “Declaration of Principles of American: 
Solidarity” providing for consultation in case “the peace, security or 
territorial integrity of any American Republic was threatened by acts of any’ 
nature that may impair them.” 89 3) 

Whether these declarations and agreements are read individually or col- 
lectively, their meaning is sufficiently precise to exclude doubt. The intent 
was to prohibit armed intervention—intervention by forceful means. For 
the weaker states of the New World, ever conscious of the temptation which, 
they offered to other powers and sensitive to the menzcing portents of a 
great world crisis, these agreaments were of prime importance. Still fresh. 
in their memory were the French intervention in Mexico in 1861, Germany’s 
use of warships to demand an indemnity from Haiti in 1897; the combined 
action against Venezuela in 1902, and the instances of actual intervention by 
the United States in a number of Central American Republics for financial 
reasons. But now it is suddenly maintained that these Inter-American 
commitments had a much broader scope; that diplomatic interposition—the 
presentation of a claim—is a form of intervention and that inasmuch as in- 
tervention has been barred tke right of diplomatic protection is also. That 
anyone could seriously advance such a.contention is next to incredible. Here 
again a logic spurred by excessive zeal strives to Cistort the law. There are 
numerous reasons—any single one of which 1 is conclusive—why this sanguine 
theory is defective., 

So far as the Montevideo Convention on the Rights and Duties of States 
is concerned, the reservation “1 made by the United States Delegation to the 
Plenary Session of the Conference on December 22, 1926 confirms that the 
United States was not subscribing to any such undertaking as is currently 
asserted. The “Declaration of Principles of Inter-American Solidarity” 
approved at Buenos Aires by its own terms contemplated exclusively acts 
susceptible of disturbing the peace of America ™ end the “peaceful solution 
of conflicts.” Moreover, paragraph 3b condemning intervention appears 
in the text between two other limitations upon the use of force, which further 
attests wnat was meant by the term “intervention” as there used. On no 
rational basis can the presentation of a diplomatis claim (“‘protection’’) be 
regarded as an act “susceptible of disturbing the peace.” Indeed it is often 
the first step in the solution of disputes which might otherwise become seri- 
ous. It is essentially a friendly act which is part of the normal business of 
diplomatic relations. Such an act is no more a threat to the peace of the. 
continental community than a request by a private creditor for payment of 


88 Same, p. 309, Par. 1. 89 Same, p. 308. 

78 See the remarks of Mr. Braden in Department of State Bulletin, Vol. XITE, No. 323, p. 

329, Ya 
n International Conferences of American States, First Supplement (19338-1940). 
aR See Paragraph No. 2 of the Declaration, as. cited. 
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his debt would be a menace to public order in a sauna ee As 
Professor Borchard has accurately remarked, 


Diplomatic protection is merely the advancing of a claim in diplo- 
matic form without the exertion of any force behind it, without-any 
coercion behind it. It simply asks the defendant country to submit to 
the processes cf law. Why should any ccuntry object to that? Why 
should any country regard it as an insult. to. be asked to conform to the 
rule of law, and even to be willing to submit an issue to arbitration? ” 


The “Additional Protocol relative to Non-Intervention,” likewise signed at 
the Buenos Aires Conference, formally expressed the same purpose as that of 
the Declaration just referred to, viz., the desire ‘‘to assure the benefits of 
peace.” % Still less does the ‘‘ Declaration of American Principles” signed 
at Lima warrant the belief that “intervention” was meant to cover diplo- 
matic protection. Not only was the true pu:pose of that declaration to: 
proscribe the use of force in settling international differences,” but it was 
voted at a time when the threat to world peace national security, and terri- 
torial. integrity was never greater; when Germany, Italy, and Japan were 
pursuing wholesale the practice of real interveation in the affairs of neigh- 
boring states; and when the results of that practice were already too trag- 
izally apparent in China and Czechoslavakia. 

There is one obvious rejoinder to the thesis that would’ stretch the non- 
intervention clause beyond its proper compass. If the parties had intended 
to outlaw the right of diplomatic protection nothing would have been 
simpler than to say so in the instruments themselves, merely by adding the 
two-word phrase whose meaning is clear to all. They did not do so—and if 
they. had, such a provision would never have Leen accepted by the United 
States. Relinquishment of anything as paramount as the right of diplomatic 
protection can not ke lightly inferred from texts such as these.’ On the con- 
trary, it would require evidence of the most convincing nature to overcome 
the strong presumption that the right had noi been abandoned. In this 
connection it is worth noting that Article 5 of zhe Montevideo Convention 
on Rights and Duties of States declares that ‘‘the fundamental rights of 
States are not susceptible of being affected in any manner whatsoever.” TS 
Yet the Mexican school of thought would flick aside the fundamental right of 
protection by loose deduction and definition alone! This technique of de- 
siroying the rights of other states by unilaterally expanding the meaning of 
“intervention” bears a peculiar resemblance to the technique which has 
been contrived to reduce state responsibility by municipally-narrowed defi- 
nitions of denial of justice. It is high time that such devices were discarded 
in.favor of an objective approach tothe law. Surely if the plea is to be made 

8 Proc. of the Eighth American Scientific Congress, Wasaington (1940), Vol. X, p. 74. 

International Conferences of American States, First Supplement (1933-1940), p. 191. 

% See Paragraphs 2, 3, and 5 of the Declaration, same, p. 309. 

78 Same, p. 122. a 4 
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that diplomatic protection amounts to intervention it would be far less 
spurious to retort that this attempted limitatior on the right of protection 
constitutes, in a very real sense, an ‘‘intervention”’ in the internal and ex- 
ternal affairs of anation! A further point which has been overlooked is that 
both concurrent with and subsequent to the adoption of the non-intervention 
clauses, other instruments subscribed to at the Montevideo and Buenos 
Aires Conferences expressly or by implication readtirm the right of diplomatic 
protection.*” In fact at the Buenos Aires Conference in 1936 the Committee 
on Juridical Problems admitted that no agreement had been reached by the 
delegates on the elimination of ‘diplcmatic”’ int-rvention in cases of pecuni~ 
ary (z.2., contract) claims. It simply is not true, as Garcia Fiobles avers, that 
diplomatic claims “have lost in America all legal foundation,” ™ and it is 
rash to pretend that they have. Nevertheless ie (like Beteta) would even: 
deny that diplomatic protection is a fundamen-al attribute of sovereignty, 
describing it as a “supposed” right, with a ‘‘pretended’’ legal and moral 
basis.” There is nothing supposed, fictitious, oz counterfeit about it, as the 
records of hundreds of arbitral awards overwkelmingly cemonstrate. In 
` the Mavrommatis Palestine Concessions case the Permanent Court of Inter- 
national Justice said: 
It is an elementary principle of international law that a state is en- 
titled to protect its subjects, when injurec by acts contrary to inter- 


national law committed by another state, “rora whom they have been 
unable to obtain satisfaction through the ocdinary channels.*° 


-But Garcia Robles does not stop there. In pre-enting the resolution which 
he drafted at Mexico City, he offered as of “irrefutable validity” the 
proposition that ‘diplomatic protection is an actifizial creation constructed 
in the nineteenth century for expansionist purdoses.” ® This self-serving 
statement is neither valid nor irrefutable. It is-hisiorically so Inaccurate as 
to depart from the arena of scientific argument. In fact the practice of 
extending diplomatic protection to a nation’s cbizens abroad was definitely 


17 See Article 3 of the Resolution on “International Responsibility of the State,” ap- 
proved at the Seventh International Conference of Ameri-an States at Montevideo in 1983. 
Same, p. 91; and the recommendation on ‘‘Pecuniary Claims” approved at the Inter- 
American Canference for the Maintenance of Peace (193-), same, p. 165. 

78 Mimeographed copy of his Mexico City Address, p. 3. 

79 Same, p. 28; and cf. Beteta’s address in Proc. Biguh Americar. Scientific Congress, 
Vol. X, p. 30. 

80 Publications of the Court, Series A, No. 2, p. 12. Acord: Gschwind v. Swiss Confedera- 
tion, in Lauterpacht, Annual Digest of Putlic Internatimal Law Cases (1931-32), p. 242. 
And see the opinion of Max Huber, in Réclamations Britcunicues dans la Zone espagnole du 
Maroc, Rapporis, p. 159: ‘‘. . . it is unquestionable, that. up jo a certain point, the interest 
of the state in being able to protect its nationals and their property must carry more weight 
than respect for territorial sovereignty, even in the abserze of conventional obligations,” 

Delegates from Latin-American countries to the Hagve Peace Conference of 1907 took 
this principle for granted in discussing the proposed Dr.go Doctrine. Cf. Proceedings of 
the Conference, Vol. I, pp: 246 and ff. a Wek cited, p. 29. 
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established as far back as the French Revolution of 1789, although it did not 
originate then. Some of tke primary elemente of the relationship between 
the state and its citizens and of the former’s protective functions were al- 
ready present in the feudal system. Far from being an imperialistic out- 
growth, it was a reflection of the rights of the individual which sought 
. recognition in the democratic tide of the French Revolution.“ But the true 
roots of the institution—and its substantive counterpart, the international 
responsibility of the state—co much farther back, namely to the system of 
private reprisals. The presant right of diplometic protection is nothing but 
a modern version oi the classical right of princes to grant letters of reprisal 
to subjects who had been wronged in a foreign place **—a form of protection 
which was already standard in the fourteenth century.“ With the birth of 
modern international law and the emergence of the European state-system 
after the Peace of Westphalia in 1648, exclusive power over exercise of the 
crotective function then became vested in the state. 

Consequently to charge that diplomatic protection is “in flagrant contra- 
diction with international dsmocratic tendencies” ® is to ignore the demo- 
cratic forces which operated to demand respect ‘or the individual even when 
outside the limits o? his own land. To describe the protective function as 
“Hegelian” and as “totalitarian in essence” is nonsense. Such an allega- 
tion resembles a familiar propaganda device wkose sole purpose is to throw 
an adversary on the defensive. One might just as well contend that the in- 
dividual who seeks to obtain redress for a wrong by means of a court action 
is a fascist. The issue here jomed will not be resolved by the use of emo- 
tional labels. If anything is “anachronistic,” “totalitarian,” and anti- 
liberal, it is the dogma of extreme sovereignty which repudiates the inter- 
national responsibility of the state, and which would remove all restraints 
upon arbitrary and illegal conduct, whether directed against nationals and 
foreigners alike, or against foreigners alone. 


V 


The draft resolution is predicated primarily «pon the postulate that the 
obligation of a state under international law is satisfied whenever a foreigner 
has been granted equality of treatment with nationals, (t.e., that the inter- 
national standard cf justice is measured by z nation’s own laws). This 
postulate, according to Garcia Robles, has become a “basic inter-American 
principle” as a resu.t of instruments (resolutiors, agreements, and declara- 
tions) accepted by the American Republics, which—so it is alleged—have 
consecrated the principle that diplomatic protection is only permissible in the 


8 Borchard, The Diplomatic Protection of Citizens Abroad, p. 6. 

83 Freeman, work cited, p. 63. 

% See Da Legnano, Tractatus de Bello, de Represaliis et de Duello (1860), Chapter CX XIII. 
See also Clark, “The English Practice with regard to Reprisals by private Persons,” in this 
JOURNAL, Vol. 27 (1933), p. 695, at pp. 709-711. æ Garcfa Robles, as cited. 
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case of denial of justice interpreted restrictively. The instruments referred 
to are the following: (1) the Recommendation on Claims and Diplomatic 
Intervention adopted on April 18, 1890, at the First International Conference 
of American States; (2) the convention relative to the Rights of Aliens 
executed at the Second Conference of American States in 1902; (8) the Con- 
vention on Rights and Duties of States signed at the Seventh Conference at 
Montevideo in 1933; and (4) the Resolution on “International Responsi- 
bility of the State,” unanimously adopted.at the same.Conference. Unless 
these Inter-American Acts have generated rules of law binding upon the 
states against whom they are now asserted, it is pointless to talk about the ` 
“basic principles” which they are said to establish. The only pertinent 
inquiry is whether they have modified the rights of all the American Repub- 
lics. A study of these texts compels the conclusion that they have not. 

The Recommendation adopted: in 1890—which declared that a nation has 
no other obligations or responsibilities toward foreigners than those estab- 
lished by the constitution and laws in favor of natixves—wes not accepted by 
the United States delegation.® The Convention on the Rights of Aliens 
was never even signed (much less ratified) by Brazil, Cuba, the United 
States, Haiti, Panama and Venezuela.®’ Legally. therefore, it is a nullity 
with respect to these countries. Garcia Robles cites Article 2 of this con- 
vention—which reproduces the recommendation adopted at the First-Con- 
ference—as supporting his thesis; but Article 3 (which he omits to mention) 
expressly and affirmatively recognizes that a.diplomatic claim could be made 
where the local:courts were guilty of a ‘‘manifest.denial of justice, or unusual ` 
delay, or-evident violation of the principles of international law.” Article 2 
itself acknowledged that responsibility would arise where the ‘constituted 
authorities failed to:comply with their:duties.” °° No matter how it is con- 
strued this convention certainly does not sustain the viewpoint of the draft 
resolution, even apart from the fact that-any discussion as zo the convention’s 
meaning is largely academic in the present case, inasmuch as it was rejected 
by six important republics. 

Article 9 of the Convention‘on the Rights a and Duties of States, concluded 
‘at Montevideo in 1933, provided that “nationals and foreigners are under 
the same protection of the law and the foreigners may not claim rights other 
or more extensive than those of nationals.” ® This article can not be viewed 
as anything other.than a reaffirmation of the general principle of submission 
of foreigners to the local law. If it were taken literaly, as an absolute 
principle, it would signify that even where international law was violated no 
diplomatic claim could ever be presented, inasmuch as this would be a right 


s Internctional Conferences of American States (1889~192&), Washington, 1931, p. 45. 

87 Only six States ratified it. See the Sictus of the Pan American Treaties and Conventions, 
revised to July 1, 1945, published by the Pan American ‘Union. 

88 International Conferences of American States (1889-1928), p. 90. 

89 Same, First Supplement (1933-1940), .p. 122. 
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“eather or more extensive than those of nationals.” Such a construction is 
negatived by the adoption at the same Conference of a resolution (“4” 
above) impliedly recognizing interstate responsibility, which recommended 
that the entire problem be made the subject of further study.” Nor can 
that resolution be said to enact into law the limited doctrine claimed under it. 
We need not consider here whether an informal resolution can alter rights 
and obligations under international law. It is sufficient to observe that the 
text of the resolution, read as a whole, does nothing of the sort. . Paragraph 
2 thereof reaffirms ‘‘as a principle of international law, the civil equality of 
the foreigner with the national as the maximum I mit of protection to which 
he may aspire in the positive legislation of the szates.” But this does not 
signify that when this equality has been granted by domestic legislation 
diplomatic protection is excluded. If that were so, paragraph 3 of the 
resolution, which expressly recognizes the propriety of diplomatic protection, 
would be meaningless. It is that paragraph, more than paragraph 2, which 
attempts to set limits upon the state’s responsibility. It provides as follows: 


3. diplomatic protection cannot be initiated in favor of foreign- 
ers unless they exhaust all legal measures established by the laws of the 
country before which ‘the action is begun. There are excepted those 
cases of manifest denial or unreasonable delay of justice which shall 
‘always be interpreted restrictively, that is, in favor of the sovereignty 
of the state in which the difference may have arisen. Should no agree- 
ment on said difference be reached through d-plomatic channels, within 
a reasonable period of time, the matter ‘shal then be referred to arbi- 
tration. 


So obscure is this text that it is difficult to extract anything more definite 
from it than the generally recognized principle that local remedies must be 
exhausted. Its draftemen apparently tried to ccver so much ground that 
they defeated their own purpose. What it literally says is that diplomatic 
protection can be imitiated when local remedies have been exhausted, but 
that when there has been a denial of justice such remedies need not be ex- 
hausted. It hardly seems possible that this could have been the real intent. 
From the Latin-American viewpoint—as well as from that of general princi- 
ples of state responsibility—such a provision is absurd. The injunction that 
denial or unreasonable delay of justice be interpreted restrictively, z.e., “in 
favor of the sovereignty of the state’’—-whatever taat means—-only muddles 
a confused situation still further. To a delegate from the United States, 
‘denial of justice” signifies the large concept of responsibility which has 
come to be a part of international jurisprudenca; to Latin-Americans it 
usually means something much narrower. But the definition here attempted 
is neither. In short, it can only be concluded that the text of this resolution 
is tco uncertai to create an obligatory legal norm. 

Consequently, the “basic principles” inspiring the draft resolution lack 


10 Same, p. 91. Same, p. 92, 
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foundation in positive law. The divergence of views which prevailed at 
Buenos Aires in 1936, and again at Lima in 1988 with respect to “pecuniary” 
(contract) claims, further refutes any notion thai substantial agreement on 
these principles has been attained in this hemisphere.” Finally the diplo- 
matic practice of the United States——as well as of Cuba,**—subsequent to the 
Montevideo Conference, conclusively indicates that it does not regard itself 
as bound by any such principles as Garcia Robles asserts. No clearer illus- 
tration of this can be adduced than the prozest which it addressed to the 
Government of Mexico in connection with tae expropriation of American- 
owned Agrarian properties. There again she Mexican Government in- 
voked the defense that, under the various Pan American agreements, the 
aphorism “equality is the maximum” had kecome a rule of law, and that 
since no compensation was provided by Mexican legislation for nationals 
whose property was confiscated, none could be demanded for foreigners. 
This contention was flatly rejected by Secretary of State Cordell Hull in these 
measured terms: 


The doctrine of equality of treatment. like that af just compensation 
. appears in many constitutions, bils of rights and documents of 
international validity. The word has invariably referred to equality in 
lawful rights of the person and to protection in exercising such lawful 
rights. There is now announced by your Government the astonishing 
theory that this treasured and cherishec principle of equality, designed 
to protect both human and property rigats, is to be invoked, not in the 
protection of personal rights and liberties, but as a chief ground of de- 
priving and stripping individuals of their conceded rights. It is con- 
tended, in a word, that it is wholly justifiable to deprive an individual of 
his rights if all other persons are equally deprivec, and if no victim is 
allowed to escape. In the instant case it is contended that confiscation 
is so justified. The proposition scarcely requires answer. ... The 
plain question is whether American citizens owning property in Mexico 
shall be deprived of their properties anc, in many instances, their very 
livelihood, in clear disregard of their just rights. It is far from legiti- 
mate for the Mexican Government to attempt to justify a policy which 
in essence constitutes bald confiscation ky raising the issue of the 
wholly inapplicable doctrine of equality." | 


Mr. Hull obviously did not regard the “good neighbor” policy as foreclosing 
the right of the United States to protect ita subjects against violations of 
international law. 


#3 At the Inter-American Conference for the Maintenance of Peace held at Buenos Aires 
in 1936, the effort to formulate principles tending to the elimination of diplomatic protection 
encountered such resistance that the Commission on Juridical Problems acknowledged that 
no sufficient unanimity existed as might serve as the basis of a convention; same, pp. 165, 
166. 

% See note 95, below. 

4% Note addressed by Mr. Hull to the Mexican Ambassador, August 22, 1988, this Jour- 
NAL, Vol. 82 (1938), p. 198. And see the comments of Professor Verdross in Recueil des 
Cours de V Académie de la Haye, Vol. 37, p. 352. 
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VI 


That the institution of diplomatic protection 2ontains imperfections none 
can deny. But these imperfections are by no means always to the disad- 
vantage of smaller states, as the resolution’s dreftsraan asserts. For every 
instance of arbitrary action by a claimant state, there is one of procrastina- 
tion and refusal to arbitrate by a weaker neigh>or. The alleged arbitrari- 
nass of the present system is an abuse which works both ways. Not in- 
frequently reasonable demands to settle or adiudicate claims prove futile 
because of the respondent’s refractory attitude. A typical example is 
furnished by the claim of Cuba on behalf of Dr. Cantero-Herrera against the 
Peruvian Government, which for over twenty years has steadfastly refused 
to recognize that there was any international cuestion warranting arbitra- 
tion in a case involving an alleged denial of justice by the Peruvian Courts.” 

3 is not the exercise of diplomatic protection which is a source of friction in 
such a case, but the absence of a ready solvent fcr alleged wrongs. Elimina- 
tion of protection will not remove the irritation provoked by wrongful and 
arbitrary treatment of foreign subjects; only a general raising of the standard 
of domestic justice will have that effect. But the abolition of protection— 
without an adequate substitute procedure—wil inevitably work to depress 
that standard, increasing the sources of interstate conflict. The noxious 
effects of wrongs committed are not abated by destroying the means of ob- 
taining justice. Nor is it correct to say that the protective system generally 
has not permitted small states to vindicate rights against larger respondents. ` 
There are many, many instances in which smaLer powers have successfully 
prosecuted such claims. One celebrated example is that of the Norwegian 
claims against the United States, which finally culminated in a proceeding 
before the Permanent Court of Arbitration in 1922. Early in its history, 
when it was a relatively weak nation, the United States itself effectively 
espoused numerous claims against European powers. Too often observers 
overlook the fact that for a great many years, indeed up until World War I, 
the United States was a debtor country; it did not on that account deny the 
validity of rules governing state responsibility. 

It is true that the system of diplomatic inzerposition is susceptible of 
abuse by the stronger powers, and that history contains many instances of 
such abuse. More and more, however, the sho2 appears to be on the other 
foot. Now certain cf the weaker states have adopted a policy of resisting 
every claim, irrespective of merits, at all costs, and of seizing every oppor- 
tunity to tear asunder the principles of state responsibility which operate 
for the benefit of the international community as a whole. This is a most 

See the Blue Book of the Cuban Department of Siae, Habana, 1933, containing the 
diplomatic notes exchanged in this case; the Green Book on Denegación de J usticia en Per- 
juicio de Cuidadanos Cubanos, Habana, 1933, and the Cementarios of Dr. Cantero-Herrera 


bfore the Permanent Commission of Washington, a D. C., 1986. 
% Scott, Hague Court Reports, 2nd Series, p. 39. 


144 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


unfortunate tendency, not only from the stand oint of true justice, but from 
that of these states’ real interests. To seek tc eliminate diplomatic protec- 
tion is shcrt-sighted in that its disappearance must inevitakly discourage the 
influx of that capital which undeveloped courtries still need to fulfill their 
destiny. Yet apologists for some of these very countries are disinclined to 
acknowledge the advantages which have accrued tc them from foreign invest- 
ments; they invariably speak in injured terms of the alien who enters for the 
purpose of ‘‘exploiting”’ local riches, of enjoying blessings which he could not 
find at home. Seldom, if ever, are they ready 30 admit that without foreign 
economic assistance social and industrial progress would be—and has been— 
seriously retarded. That they in fact realize this, nowever, is apparent from 
their repeated efforts to induce foreign finamcial interesis to underwrite 
projects for local. development and improvement which weuld otherwise be 
impossible. An example in point is the electrical manufacturing company 
recently formed in Mexico with the substantial assistance of an American 
investment banking group (headed by Kuhn, Loeb & Co.) and Westinghouse 
Electric.” . 

In a final analysis all discussion as to the merits of the present system of 
protection is beside the point, for, as has alread” been observed, the real issue 
involved is the international responsibility cf the State. Its opponents 
simply do not want any question raised as to compliance with their interna- 
tional obligations; they do not wish to run the risks of an adverse award that 
might result from submission to arbitration. They wish tc encourage foreign 
capital to invest and they would like foreign zalent to assist in developing 
the country but they also wish to be completely free to take any measures 
they desire without being subject to a demand for compensation arising 
out of violations of rights. In brief, they would have the benefits of their 
bargain but not its obligations. | 

VII 

Perhaps the most obvious deficiency of the present system—and here 
Garcia Robles is absolutely correct—is its failure to protect stateless indi- 
viduals. This, however, is rather a gap in the general international law of 
state responsibility, which has not recognized that a wrong against a person 
lacking nationality constitutes an international delinquency.*® In other 
words, individual human beings as such are noz beneficiaries of rights under 

97 The New York Times, September 11, 1945, p. 28. Even during the oil expropriation 
controversy it was reported that the Mexican Governnzent was seeking financial aid from 
American interests to develop a better railway across the Isthmus of Tehuantepec, primarily 
for the purpose of facilitating the export of oil to Japar. Same, June 11, 1989, p. 3, and 
July 13, 1929, p. 36. 

% The. Dickson Car Wheel case (U. S. v. Mexico), Opinions of the Commissioners (1980- 
1981), p. 188; and see Oppenheim, International Law, Vol. I. 5th editicn, § 312; Freeman’s 


remarks in Proc. Am. Soc. Int, Law (1941), p. 19; and Leuterpacht, An International Bill of 
the Rights of Man, New York, 1945, pp. 47-48. 
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the law of nations., But that is hardly a reason for abolishing the only effec- 
tive means now operating to safeguard the rights of individuals. The 
remedy is to improve it by a procedure through which all men, irrespective of 
their status as nationals of a given state, and whether stateless or not, can 
vindicate their rights against a delinquent state. Only when that is done, or 
when an adequate sukstitute for the protective system is instituted, will it 
be possible to consider whether that system should disappear. Direct 
access of individuals to a permanent international jurisdiction charged with 
effectuating the rights now guaranteed only to aliens, or the creation of an 
international organ for the purpose of exercising diplomatic protection in 
behalf of those who-are now unprotected,” would achieve this high humani- 
tarian purpose, so long neglected. What Garcia Robles proposes is some- 
thing entirely different. Far from promoting irternational rights for all 
men, it is virtually a declaration of no international rights for any man. 

Let us consider just why this is so. 

The draft resolution would retain Dana protection ‘‘transitorily”’ 
(until an international system of protection is organized), but only for cases 
of denial of justice restrictively interpreted and which are provided for ex- 
pressly in treaties and conventions between the parties. At the.same time 
it would incorporate a recognition.of the-concept that the international stand- 
ard of justice is-measured by the extent of rights granted to nationals under 
the local law—a proposition which. has been ccnsistently repudiated by 
international tribunals. The combination of these two ideas signifies that 
state responsibility would be eliminated. If the maximum of rights to which 
-a fcreigner is entitled under international law is ecuality with nationals, and 
if diplomatic protection is only permissible in the case of a refusal of access to 
court (the orthodox restrictive interpretation:of denial of justice), then state 
responsibility could virtually never arise in practice, Inasmuch as all states 
have courts or tribunals of some kind or another tc which the alien is granted 
access. The result of this theory is that each state would become the final 
anc exclusive judge of the standard of treatment which is to'be granted to 
aliens, as well as of compliance with its international obligations. The 
restraining precepts cf an external:and reasonable standard of justice so 
laboriously developed to protect individuals from arbitrary injury at the 
hands of a foreign government, would :cease to operate. With these re- 
‘straints removed, all ‘kinds of inhuman treatmen: of foreign subjects could 
be justified on the ground that they were “enjoying” the same level of in- 
‘justice and mistreatment as were granted to nazives under the local law. 
Is this the sacred democratic purpose for which Gercia Robles has pleaded so 
ardently? Is this the enthronement.of the righzs of man which has been 
solemnly proclaimed to be one of the major purposes: of the war? Just what 

88 See Jan Hostie’s remarks.in Proc. Am. Soc. Int. Law (7940), p.43. 


109 See the authorities cited in notes 23 and 25, above, -and especially, Borchard’s discus- 
sion of the ‘minimum standard” in Proc. Am. Soc. Int, Lew (1938), pp. 60 and fi. 
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could happen under these circumstances is -llustrated by the following hy- 
pothesis: If a corrupt and oppressive dictatorship, modeled along Nazi lines, 
were to come into power in one of the cour-tries of this hemisphere, intro- 
ducing legislative reforms which crushed human liberties and made a mock- 
ery of human rights, no foreign government could interpose diplomatically 
to protect its subjects, as long as their treetment was on a par with that 
tolerated by the local laws for natives. Yet in Nazi Germany the only real 
protection afforded to foreign individuals who otherwise would have suf- 
fered as did natives was through this same maligned institution of diplomatic 
protection! That safeguard would be destroyed in the name of liberalism 
before an adequate system of guarantees had been provided, as the resolution 
is now written. If for no other reason, therafore, the draft resolution is de- 
fective in that it approaches the problem backwards. If what is sincerely 
desired is an international protection of the rights of man the correct pro- 
cedure, both from a legal and from a humanita7ian standpoint, is to create 
that safeguard first, not to destroy the only guarantees now existing in favor 
of the more limited group of individuals—aliens—already enjoying it. 

As if the emasculated concept of protection found in the resolution were 
not sufficient to assure the result sought, even that very narrow basis is 
further limited to cases expressly recognized by treaties and conventions. 
But by far the greater part of the law of state responsibility has been built 
` up independently of treaty, through the development of customary inter- 
national law. The resolution would, of course, exclude this basis of liability, 
and sweep away at one stroke the system of guarantees which has been held 
by the Permanent Court of International Justice to form a part of general 
international law. 

Furthermore the resolution seeks to foreclose any possible charge at some 
later dete that domestic action may not have conformed to international 
standards of civilized justice by proclaiming that “the nations of this conti- 
nent have attained a similar standard of jvstice which renders diplomatic 
protection unnecessary in their case.” Acceptance of tkis proposition would 
betray a complete misapprehension concerning the nature and function of 
the standards doctrine as developed by inzernational jurisprudence. No 
such inflexible principle is recognized by the aw of nations. The fact that a 
state may have attained a reasonable standard of governmental administra- 
tion does not of itself suffice to prevent responsibility from arising under 
any circumstances thereafter. That respcnsibility will still be engaged 
whenever the actual operation and admuiristration of the governmental 
system, whether manifested through legislative, judicial or executive action, 
falls below the requisite standards of civilized justice imposed by interna- 
tional law. No state, no matter how highly developed, is immune from the 
charge that, in a given case, the administration of justice to aliens has fallen 
below the international level. Thus, in the McEnery case, the standard was 
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invcked against Great Britain by the United States in protesting against the 
imprisonment of one o? its sub: ects.2 

It is true that the resolutior. in terms contemplates only a “‘transitory”’ 
retention of the procedure whch has been criticized above. But nothing 
acquires permanence more easily in governmental administration than a 
“temporary” measure. Once this breach has beea torn in the law of state 
responsibility, we may rest assured that there wil be no turning back. Is 
it to be assumed for one momert that, at a later daze, when the international 
system of guarantees is estab_ished, the advocates of this resolution will ` 
assent to a larger measure of rights in individuals than they are now will- 
ing to recognize in foreign subjects? During zhe controversy between 
Mexico and the United States in 1938 over the expropriation of American- 
owned agrarian properties, the Mexican Governrent formally maintamed 
that. ‘the so-called rights of man ... are not principles of international 
law.” 12 This contention was advanced in a case involving the rights of 
aliens. Are the same authorities which took that position now prepared to 
accept what they then officially denied, and, further, to grant those rights to 
all individuals? Inasmuch as such action would enlarge the potential liability 
of raspondent states far beyord that already recognized by general inter- 
national law, the answer to this inquiry is obvious. Therein lies but another 
defect which is fatal to the draft resolution, for it contains no statement or 
declaration of the human rights that are to be protected by the proposed 
international machinery. 

The result, then, is to consezrate the doctrine that aliens are henceforth 
to be deprived of real diplomazic protection and to prepare the way for an 
equally empty guaranty of hoKow rights in all men. Such a philosophy is 
eminently contrary both to the high purposes of th2 United Nations Charter 
and to the spirit of international law. It would ke tragic indeed if the na- 
tions of this hemisphere were to be recorded as the advocates of a creed 
which can only operate to the prejudice of the entire international com- 
munity and to the everlasting ‘liscredit of the Pan-American movement. 


10 Mr. Frelinghuysen to Mr. Lowel, April 25, 1882, Moore, Digest, Vol. VI, pp. 276-277. 
102 Note from Señor Hay to the american Ambassador m Mexico City, September 2, 
1938, this Journat, Vol. 32 (1938), p. 204. 


TWO ARMISTICES AND A SURRENDER 
By MALBONE W. GRAEAM 
Of the Board of Editors 


The publication, on November 6, 1945, of a series of documents embodying: 
the terms of the armistice. arrangements. successively entered into between. 
the Italian Government and. the American and British Commanders in the 
Mediterranean area makes possible an: accurate, if necessarily belated, 
evaluation of their form, content, and import. The texts! serve as an 
interesting and accurate record of the degree and intensity of cohesion of. 
the coalition which Italy then faced in the field, and afford an insight into. 
the variform problems which an armistice with a naval power inevitably 
raises. Because the laying down of Italian arms constituted the first con- 
crete implementation of the concept of unconditional surrender the two 
armistices in which it was embodied offer an illuminating indication of the. 
juridical form and content of ‘unconditional surrender” in 1943 with which 
the surrender instruments and orders of 1945 can be compared. 


THE SICILIAN ARMISTICE 


The first armistice, officially characterized as “the short military armi- 
stice,” is a terse document of twelve articles, virtually without preamble or 
preliminary motivations, signed at an undesignated place in Sicily on Sep- 
tember 3, 1943, by General Dwight D. Eisenhower, Commander in Chief of 
Allied Forces, and Major General. Walter B. Smith, U.S.A., his. Chief of. 
Staff, and by Marshal Pietro Badoglio, designated: simply as “Head of the 
Italian Government,” and Brigadier General Giuseppe Castellano, “at- 
tached to the Italian High Command,” in the presence of ranking civilian. 
and military dignitaries. Content aside, this first armistice between the 
Allied Forces and one of the Axis Powers has all the earmarks of a hastily 
concluded instrument, cast in the form of a military protocol, signed in the 
presence of enough political and military witnesses to vouch for its authen- 
ticity, and paying very little attention to form. Its outstanding trait is 
_ that it contained “the .. . conditions of an armistice . . . presented by 
General Dwight D. Eisenhower . . . acting by authority of the Govern- 
ments of the United States and Great Britain and in the interest of the United 
Nations, and . . . accepted by Marshal Pietro Badoglio, head of the Italian 
Government.” The term “unconditional” does not occur in the instrument 
itself, and ‘‘surrender” is used only to refer to the territory to be handed 
over ‘‘for such use as operational bases and other purposes as the Allies may 


1 For the texts of the documents involved see below, Supplement, pp. 1-21; also Congres- 
sional Record, 79th Congress, First Session, Vol. 91, No. 195, pp. A5081—A5086. 
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see fit” (Art. 6). The term “United Nations” is used only twice—in respect 
of facilities that might be ussd against them (Art. 2), and with regard to 

“prisoners or internees of the United Nations’ (Art. 3). In short, the 
Sicilian Armistice is a “field document,” brusque and impetuous in its 
phraseology and intended solely to serve as the instrument for advancing 
military operations. 

These it sought to facilitate by the immediste cessation. of all hostile 
activity by the Italian armed forces (Art. 1), by Italian denial of all facilities 
to the Germans (Art. 2), by the release of United Nations nationals in prison 
or under internment (Art. 3), and by immediate zransfer of the fleet and air- 
craft into Allied hands (Art. 4). with power to requisition, in addition, Italian 
merchant shipping (Art. 5). It further surrendared all necessary territory 
for operational purposes (Arz. 6) and guaranteed to the Allies free use of 
aicfields and naval ports (Art: 7). In addition, all Italian armed forces 
were to be withdrawn into Italy (Art. 8), the Italian Government guaran- 
teasing to employ all its available forces if necessary to insure prompt and 
exact compliance with the armistice terms (Art. 9). Two special stipula- 
tions gave the Allied Commander in Chief power to requisition shipping and. 
to take any measures, including the establishmant of Allied’ military gov- 
ernment, deemed necessary fcr the protection of the Allied force (Arts. 5, 10). 
The final articles. foreshadowed measures of disarmament, demobilization: 
ard demilitarization (Art. 11) and, at a later date, “other conditions of a: 
political, economic and financial nature” (Art. 12). The armistice condi- 
tions were not to be made public without prior approval of the Allied Com- 
mander in Chief—a stipulation which kept- the >fficial text secret for more 

than two years. Only the English text was to ke authentic. 


GENESIS OF THE ‘‘ ADDITIONAL CONDITIONS ”’ 


' In the ensuing twenty-six days, during whic. military operations were 
vigorously pressed, the extremely fluid political situation in Italy changed 
ecnsiderably, and while the Ivalians failed, owing to counter-measures of the 
German occupying authorities, to liberate.by their own action any extensive 
part of their own country, the authority of Marshal Badoglio as.head of the 
Italian Government was consolidated in the regions where troops under his 
authority preponderated. It was under these ctanged circumstances that,, 
on September 29, 1948, General Eisenhower concluded in Malta a second 
and far more elaborate instrument of armistice sontaining 44 articles, cap- 
tioned ‘‘ Additional Conditions of the Armistice with Italy.” ? In an ac- 
ecmpanying letter handed to Marshal Badoglio after the signature, and 
therefore not to be regarded as a ‘‘covering note,” General Eisenhower 


` 2 In the document made public on November 6, 1945, it is stated, without any indication 
in the text itself, that these are reproduced ‘‘as modified by the protocol signed November 
9, 1943.” For the latter document see Great Britain, Parhtamentary Papere, Italy eon 
No. 1 (1945), Cm. 6693, p. 11 (Document No. 4). 
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recognized that, while the ‘‘ Additional Condi-ions” were “based upon the 
situation obtaining prior to the cessation o} hostilities,’ ‘developments 
since thai time have altered considerably the :tatus of Italy, which has be- 
come in effect a codperator with the United Nations.” In consequence he 
declared that the terms were already supersec2d by subsequent events and 
that several of the clauses had become obsoleszent or had already been put 
into execution. Some of the terms, he conceded, were ultra vires for the 
Italian Government, and were and would be so recognized by the Allied 
Command, However, he declared, ‘this doct:ment represents the require- 
ments with which the Italian Government cam be expected to comply when 
in a position to do so.” At the same time he held out the hope of a modifica- 
tion of both instruments “if military necessity or the extent of coöperation 
by the Italian Government makes this désiraple.”’ Marked modifications 
of the armistice did not, however, come about antil February 24, 1945, when 
an atde-memozre from the President. of the Coatrol Commission announced 
marked relaxations of Allied control. 

Seen in this context, the “‘ Additicnal Condit:ons”’ reveal a marked change 
in the political climate, but evidence stern insstence on the legal rights ac- 
quired under both instruments. They are cescribed in the preamble as 
conjointly containing “the terms on which the United States, United King-. 
dom, and Soviet Governments, acting on behedf of the United Nations, are 
prepared to suspend hostilities against Italy.” ‘Their presentation and ac- 
ceptance give to the transaction somewhat of a contractval character,’ and 
to the ensemble the earmarks of a preliminary peace possessed by both pre- 
vious and subsequent armistices.* 


THE MALTESR ARMISTICE 


The first part of the Maltese Armistice, comprising Artisles 1-17, is essen- 
tially concerned with the liquidation of the war on land, on the sea and in the 
air. Where the Sicilian Armistice merely conrmanded immediate cessation 
of hostile activity, the Maltese Armistice sets forth, with a wealth of detail, 
provisions for surrender, cessation of hostilifies, issuance of subordinate 
instructions, and abstention from damage to real or personal property, 
public or private (Art. 1). The furnishing of information regarding the dis- 
position of Italian and enemy forces and insta-lations (Arts. 2, 10, 11), the 
securing of airfields and port facilities, the barracking of troops (Art. 3), the 
relocation of Italian land, sea or air forces (Arf. 4) and thir demobilization 

3 “These terms,” concludes the preamble of the Malta Sonvention, ‘‘have been presented 
by General Dwight D. Eisenhower, Commander in Chie: ALied Forces, duly authorized to 
that effect; 

*‘ And have been accepted unconditionally by Marshal Pietro Badogio, head of the Italian 
Government, representing the Supreme Cammand of Italian land, sea and air forces, and 
duly authorized to that effect by the Italian Government’ 

4 See “ Armistices—1944 Style” by the present writer, m this Journan, Vol. 39, No. 2 
(April, 1945), pp. 286-295, at p. 287. 
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as directed (Art. 6) are prescribed... Because of the importance of Italy as a 
maritime nation, special provisions govern the disposition of war and mer- 
chant vessels, including those of any other Axis member, which were, like 
aircraft, immobilized unless otherwise ordered (Arts. 7-8, 27, 28 (A)). The 
furnishing of information relating to defense and intercommunication instal- 
lations, ‘“‘mine fields or other obstacles to movement by land, sea, or air,” 
including practical arrangements for the removal of the latter (Art. 10), and 
data as to war materiel (Art. 11) are required. Damage to or removal of 
war materiel, including ‘‘wireless, radio-locaticn 5 or meteorological è sta- 
tions, railroad, port or other installations or, ir general, public or private 
utilities or property of any kind, wherever situated” was strictly forbidden, 
the responsibility for its maintenance and repair being placed on the Italian 
authorities (Art. 12). Finally, there is a stringent prohibition on the ‘‘man- 
ufacture, production and construction of war maerial and its import, export 
or transit, except as directed by the United Nations,” a special engagement 
to comply with such directions being given by tke Italian Government (Art. 
13). In general, all radio and telecommunications passed under United 
Nations control (Art. 16), conformity to “‘such measures for the control and 
censorship of press and of other publications, of theatrical and cinemato- 
graphic performances, of broadcasting, and also cf all forms of intercommuni- 
cation as the commander in chief may direct” being imposed. 

The problem of merchant shipping presented # number of unusual aspects 
in Italy. The Malta Convention therefore minutely prescribed (Art. 14 
(A), (B)) that all existing merchant tonnage and any constructed or com- 
pleted during the force of the armistice should be put in good condition by. 
the competent Italian authorities for such purposes as the United Nations 
might prescribe. This also applied to transport and port equipment. 
Transfer to enemy or neutral flags—shades of the Declaration of London!— 
was strictly prohibited, whereas the exercise of any existing options to re- 
purchase or reacquire or resume control of Italian or former Italian vessels 
sold or otherwise transferred or chartered during the war was made manda- 
tory—a stipulation imperiously dictated by the acute shipping shortage. 
To cope with the highly complex problem of United Nations shipping in 
Italian hands, ‘“‘whether or not the title has been- transferred as the result of 


5 This is believed to ba the first international legal instrument in which radar, or radiolo- 
cation apparatus, is mentioned. No such mention occur3 in the armistices with Rumania, 
Finland, Bulgaria or Hungary. 

t This is likewise believed to be the first reference in an international instrument to 
meteorological installations. A year later, in the armistizes with Rumania (Art. 3, Annex) 
and Hungary (Art. ITI, Annex) specific provision was mace for placing at the disposal of the 
o2zcupying Power, in complete good order and with the personnel required for their main- 
tenance, all meteorological stations which might be required for military needs. No such 
stipulation occurs in the armistice with Bulgaria, but it is believed that Article 19 of the Ar- 
mistice with Finland, binding her to ‘make available suck materials and products as may be 
required by the United Nations for purposes connected w-th the war” would cover the case. 
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prize court proceedings or otherwise,” complete surrender of such tonnage 
was ordered by Art. 15, the Italian Government being required “to secure 
any necessary transfers of title.” This proviso particularly emphasizes the 
“preliminary peace” character of the Maltese Armistice, inasmuch as it 
not only undoes the work of Italian prize courts with crushing finality, but 
appears definitely to restore the status quo anie, alike in public and private 
law. The same treatment (except for quieting of title) was to be extended 
to neutral ships in Italian hands. Finally, all port and navigational facili- 
ties were to be opened to craft of the United Nations (Art. 17). 

The second part of the Malta Convention (Arts. 18-33) governs the mili- 
tary occupation of Italy and the politico-economic regim2 to be established 
there. A progressive occupation is envisaged “Art. 18), the Italian Govern- 
ment covenanting to make available ‘‘all naval, military and air installations, 
power stations, oil refineries, public utility services, all ports and harbors, 
all transport and all intereommunization instellations, facilities and equip- 
ment and such stocks as may be required by tke United Mations” (Art. 19), 
both in occupied and non-occupied areas (Arts. 17, 21 (B)).? The occupa- 
tion itself is characterized in Art. 20 as an action in which “the United Na- 
tions è will exercise all the rights of an occudying power throughout the 
territories or areas [involved], the administration of which will be provided 
for by the issue of proclamations, orders or regulations” binding upon all 
Italian administrative, judicial and public service personnel. A number of 
provisions (Arts. 21 (A), 22, 34, 35, 36) repeat almost verbatim the assur- 
ances of coöperation, provision of facilities for United Nations armed forces, 
and the arrangements for disermament, demobilization ard demilitarization 
contained in the Sicilian Armistice. l 

The economic clauses (Arts. 23-24, 33 (A), (B) ) deal primarily with re- 
demption of Allied military currency, the control of banks and businesses, 
of foreign exchange and foreign commercial ard financial transactions, and 
the regulation of trade and production, all of which were subjected to United 
Nations control. There is an outright prohibition of financial, commercial 
or other intercourse with, or for the benefit of countries at war with any of 
the United Nations except under license. Obviously the Malta Convention 
does little more in this respect than set the framework for a financial regime, 
leaving te detailed orders, regulations or proclamations the necessary tech- 
nical details. 


7 The elaborate enumeration of facilities to be turned over in occupied areas and made 
‘available in non-occupied areas was probably a precaution against potential recalcitrance on 
the part of the Italian armed forces or administration at a time when zhe margin of military 
‘advantage cf the United Nations was not large. In the armistices of 1944 the generic cate- 
‘gories were fewer and better thought out, the redundancies being largely eliminated. Cf. 
‘Graham, as cited, p. 290 and n. 16. 

8 By Art. 38 (A) “the term ‘United Nations’ in the present instrument includes the Allied 
Commander in Chief, the Control Commission and any other authority which the United 
Nations may designate.” i 
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The logical counterpart.of economic non-intercoarse is political. All -diplo- 
matic relations between Italy and any country at war with the United Na- 
tions were to be broken off, and all Italian diplomatic, consular, and other 
officials in such countries were to be recalled, whie the United Nations re- 
served the right to lay down the principles governing the treatment of diplo- 
matic and consular officials of pro-Axis states'in Italy (Art. 25 (A)). The 
diplomatic and consular personnel of neutral countries in Italy became sub- 
ject to United Nations directives ‘contingently requiring their withdrawal, 
and sharply limiting their media of communication with home countries (Art. 
25 (B) )—a procedure, as has been noted elsewheze,? which marks a sharp 
‘recession in neutral rights and a corresponding, enlergement of the concept of 
unneutral service. 

Fartly to prevent the possible escape of persors suspected of being war 
criminals or other Axis nationals, partly to prevent the augmenting, however 
remotely, of enemy man power, Italian subjects m general were prevented 
from leaving Italian territory (Art. 26), other Axis subjects being subjected to 
internment. (Art. 28 (B)). -Conversely, all persons of Italian nationality 
serving.or working for Axis powers were to be recalled as directed by the 
Allied Commander in Chief—a euphemism douktless intended to cover a 
situation beyond the control of both the Italian Gcvernment and the United 
Nazions. ‘Property belonging to Axis nationals: was to be automatically 
“impounded and kept in ‘custody pending further orders” (Art. 28 (C) )— 
‘apparently a conventional substitute for the more commonplace term 

“sequestration.” Finally, a brief statement (Art. 28 (D)) covered the 
general internment, custody or subsequent disposal, utilization or employ- 
ment of Axis persons, vessels, aircraft, materiel or ‘property. 


REMEDIAL POLITICAL ‘MEASURES | 


Because ‘the Fascist regime was already in liquidation, special stress was 
put on the apprehension of war criminals. Article 29 contemplated the 
eventual apprehension and surrender into the hancs of the United Nations of 
“Benito Mussolini, his chief Fascist associates, ard all persons suspected of 
having committed war crimes or analogous offenses” who were so listed by 
the United Nations. The Italian ‘Government -vas bound in advance to 
coraply with any instructions given by the United Nations in that connection. 

Of far greater significance were the provisions of Article 30 disbanding “‘all 
Fascist organizations, including all branches of th2 Fascist militia (MVSN), 
the Secret Police (OVEA), and all Fascist youth organizations” and compel- 
ling the Italian Government to comply with further directives abolishing 
Fascist institutions, dismissing and interning Fascist personnel, controlling 
Fascist funds and suppressing Fascist ideology and teaching. With these 
politically remedial measures went an imperative order that “all Italian 


® Graham, p. 289. 
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laws involving discrimination on grounds of race, colar, creed, or political 
opinions ... be rescinded, and persons cetained on such grounds . 

be released and relieved from all legal disæbilizies.” Compliance with all 
further directives for repeal of Fascist legislation and the removal of result- 
ing disabilities or prohibitions (Art. 31) was orcered. 

Further remedial measures are found in the provisions of Art. 32, dealing 
with United Nations prisoners of war, polit:cal prisoners and internees and 
other foreign nationals in Italy. Specific guarantees against their removal 
out of reach of the United Nations were inserted, including special stipula- 
tions on behalf of “Abyssinian subjects” who, by existing Italian law, were 
regarded as Italian subjects. Military and political prisoners were to be 
handed over to the representatives of the United Nations for release; 
political prisoners—‘‘ persons of whatever nstionality who have been placed 
under restriction, detention or sentence (including sentences in absentia) on 
account of their dealings or sympathies with the United Nations’’—were 
additionally relieved from all legal disabil:ties; foreign nationals and the 
property of foreign states and nationals were to be safeguarded by such 
measures as the United Nations might direct.!° 


MISCELLANEOUS PROVISIONS 


In sharp contrast to the Sicilian Armistice, the Malta Convention is 
extremely exact in its terminology, bearing in its concluding articles the 
strong impress of Anglo-American judicial technique by supplying un- 
equivocal definitions of certain pertinent terms. Thus “United Nations,” 
“Alied Commander in Chief,” “Italian lend, sea and air forces,” ‘war 
material” and “Italian territory” all receive precise content (Arts. 38-41), 
the last term mentioned embracing all Italian colonies and dependencies 
_ including Albania “(but without prejudice tə the question of sovereignty),”’ 
although the armistice was made basically inapplicable to colonial territory 
already occupied by the United Nations. The whole instrument went into 
effect immediately, to last until superseded or ‘‘until the voting into force 
of the peace treaty with Italy” (Art. 43). The possibility of denunciation 
of penalty for violation was formally inserted in the final article but is only 
pro forma and possesses no intrinsic interest. While English and Italian 
texts were signed, only the English is authen ic, inal power of interpretation 
being vested in a Control Commission was functions are poomieoriy 
‘indicated by Article 37. 

Such are the elaborate juridical embroidezings of the sketchy feld docu- 
ment concluded in Sicily. In the Malta Convention are found, full-blown, 
many of the provisions subsequently followei only in truncated phraseology ` 
in the armistices of 1944. What is most striking, however, is the high pin- 

` 10 This article appears to have been the prototype fo- the amnesty and liberation provisions 


of the armistices of 1944: Graham, p. 291. Religious or racial grounds for incarceration are 
not, however, covered by the Malta Convention. 
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nacle to which the corporate activity of the United Nations is raised, the 
term occurring some seventy times in the instrument € and marking the 
high point of wartime coöperation in unchartered form. 


THE SURRENDER DOCUMENTS 


In the light of the provisos surrounding Italy’s withdrawal from the war 
in 1943 the various surrender documents executed by Japan in August and 
September, 1945, are worthy of careful analysis. They comprise documents 
of both a diplomatic and constitutional character on the one hand, and, on 
the other, those of a military nature. Beginning with the ‘ Declaration 
issued by the heads of the Governments of the United States, China and 
Great Britain on July 26, 1945 at Potsdam and subsequently adhered to by 
the Union of Soviet Socialist Republics” £ and cor.tinuing in the diplomatic 
correspondence between Japan and the United States, largely through the 
intermediary of Switzerland, they culminated in the acceptance, through 
diplomatic channels, on August 14, 1945, of the Potsdam Declaration.“ 

Thereafter the documents cease to be wholly international and assume a 


H In amazing contrast, the aide-memoire of the President of the Allied Commission re- 
lazing the Armistice, on Fesruary 25, 1945, completely filters out all reference to the United 
Nations save in Article 9, where two vestigial references to tre United Nations seem to have 
crept in adventitiously. Otherwise the document invariabl~ refers to the “Allied Govern- 
ments,” “Alied Powers,” “Alied Military Government” cr “Allied Commission.” Per- 
haps the kindliest, although not the only interpretation to put on this sharp regression of 
mention of the United Nations is that, seeing that the Yala Agreement called for a defi- 
nitely constituted United Nations Organization, it appeared desirable not to employ the 
term further in instruments of a military character falling outside the framework of the Dum- 
barton Oaks proposals. 

2 Department of State Bulletin, Vol. XIII, No. 318 (July 29, 1945), p. 137, not repro- 
duced in this JOURNAL. 

8 Department of State Bulletin, No. 320 (August 12, 1915), pp. 205-206 and No. 321 
(August 19, 1945), pp. 255-256. Essentially the pre-surren ier negotiations comprised two 
exchanges of notes, the first declaring the readiness of the Japanese Government to accept 
the Potsdam Declaration “with the understanding that the said declaration does not com- 
prise any demand which prejudices the prerogatives of His Majesty as a Sovereign Ruler” 
and the reply of Secretary of State Byrnes declaring that “From the moment of surrender 
the authority of the Emperor and the Japanese Government, ~o rule the state shall be subject 
to the Supreme Commancer of the Allied Powers.” There followed, in four terse para- 
graphs, a thumbnail sketch of what the surrender terms would involve—a preview of the 
shape of things to come. In the second exchange of notes, ~he Japanese Government com- 
municated a paraphrastic acceptance of the terms laid dowa in the first Byrnes note. To 
this Secretary Byrnes replied that he regarded the Japanese note “as full acceptance of the 
Potsdam Declaration and of [his] statement of August 11, 1545.” Forthwith General Mac- 
Arthur radioed the Japanese Emperor, the Japanese Imperial Government, and the Japa- 
nese General Headquarters that he had been designated as ‘‘the Supreme Commander for 
the Allied Powers, the United States, the Republic of Chins, the United Kingdom and the 
. Union of Soviet Socialist Republics, and empowered to arrenge directly with the Japanese 
authorities for the cessation of hostilities at the earliest prac-icable date.” It is to be noted 
that the diplomatic exchanges put on record the bases of agreement, whereas General Mac- 
Arthur undertook only to executa them by appropriate arrengements, not negotiations. 
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primarily domestic and constitutional character. They begin with an Im- 
perial Rescript in the form of a proclamation, accepting the Potsdam Dec- 
laration and ordering the signature of the In trument of Surrender, but also 
ordering the Japanese people to obey it and -ll General Orders issued there- 
under. The credentials issued to the Japanese Delegat2s—one civilian, one 
military—respectively authorized them to sttach their signatures by com- 
mand and on behalf of the Emperor and the Government and General Staff 
respectively, to the Instrument of Surrencr. The key document is, of 
course, the Instrument of Surrender, in signit g which the Japanese delegates 
accepted the Potsdam Declaration, proclaimed unconditional surrender; 
commanded Japanese. authorities, civil and -nilitary, to surrender, or obey 
and enforce orders, undertook ‘‘for the Emp-ror, the Japanese Government 
and their successors” to carry out the Potscam Declaration, and expressly 
stated that “the authority of the Emperor ind the Japanese Government 
to rule the state shall be subject to the Supreme Commander for the Allied 
Powers who will take such steps as he deems roper to effectuate these terms 
of surrender,” #4 

Careful study reveals that the first, sixth and eighth paragraphs of the 
Instrument of Surrender have all the earmarks of an international agree- 
ment or engagement, whereas the second, third, fourth, fifth and seventh 
paragraphs are primarily stipulations of a d=mestic character. It is there- 
fore impossible to classify the document as e-ther domestic or international, 
since it partakes of the nature of both. In its essence. the Instrument ef- 
fected generically a surrender (pars. 2 and 4_, a cessation of hostilities, and 
a pledge of conservation of all civil and military materiel (par. 3), a transfer 
of authority over all civil, military and naval officials (pars. 5 and 6), an 
immediate liberation of all Allied prisoners of-war and civilian internees, and 
made provision for their protection, care, n=intenance and transportation 
(par. 7). Because its focus is perhaps intentonally on points of a dramatic 
significance, the Instrument of Surrender is, ser se, quite inadequate to con- 
_ vey the impression of the modalities, if not terms, by wich the Far Eastern 
hostilities ended. It is therefore necessary to have recourse to Japanese 
General Order No. 1, issued immediately after the surrender in Tokyo Bay, 
and to certain collateral documents 1$ to ge- a comprenensive. view of the 
immediate post-surrender orders and situaticn. 

By Japanese General Order: No. 1, a reatively detailed document in 
twelve articles, the Imperial General Headquarters ordered the cessation of 

H Same, No. 324 (September 9, 1945), pp. 362-365; his Journan. Vol. 39 (1945), Supple- 
ment, p. 264. 

15 A number of these are found in the collection pubEshed by the Chinese News Service in 
China at War, Vol. XV, Nos. 34 (Sept.-Oct. 1945), pp. 1-25, noteworthily the Nanking 
Surrender Document of September 9, 1945, and Order No. 1 of Generalissimo Chiang Kai- . 
Shek, at pp. 17-23: Because of the inaccessibility of Ccuments regarding the surrender gr- 


rangements in the Southwest Pacific area, no endeavor has been made to analyze the briefly 
reported proceedings and terms at Hong Kong, Singapore, Rangoon, and other places. 
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hostilities, the laying down of arms, immobilizetion and disarmament of 
armed forces in Japan and abroad, including Japanese-controlled forces, 
and the surrender of those fozces and their weapons to specified local com- 
manders (Art. 1).6 Detailed lists of the disposition of armed forces, in- 
dicating precisely the units of every command, sogether with all types of 
materiel, were exacted of GHQ along with comparable naval and air informa- 
tion as well as that regarding minefields and oth=r obstacles to navigation. 
Finally the locations of all camps and other places of detention of prisoners 
and internees were tc be divulged (Arts,.2, 4). The immobilization of air- 
craft (Art. 3), of naval craft (Art. 4) and the removal of all obstacles to 
movement by land, sea, and air and restoration of navigation aids were 
commanded (Art. 5). The retention in good order of all types of ma- 
terial and facilities was strictly enjoined, while the manufacture and distri- 
bution of arms, ammunition, and implements of war was to cease forthwith 
(Arts. 6-8). 18 
In view of the already known severity of treacment of civilian internees 
and prisoners of war, special eare was taken to provide for their safety and 
well being, surrender, transpcrtation and adequete documentation (Art. 9 
A-D). In the three concluding articles of the order provision was made 
for the aid and assistance of all Japanese and Japanese-controlled military 
and civil authorities in the occupation of Japam and Japanese-controlled 
areas by forces of the Allied Fowers, for procuring the surrender of arms by 
the Japanese civilian populat_on, and, contingenvly, for punishment at the 
hands of the Allied military authorities and the Japanese Government, 
apparently conjointly, in the event of delay or failure to comply (Arts. 
10—12).?° 
It is clear from the foregoing that the Japanese Surrender Instrument and 
Order are by no means comparable to the Maltes> Armistice. Rather does 
the Surrender Instrument stand closer comparisoa to the Sicilian Armistice 
in its conciseness and the definiteness of its objective. Only a compendium 
of the numerous orders and directives issued ky General MacArthur to 
reorganize the Japanese econamy would furnish fruitful detailed comparison 
with the Malta Convention, kut the times are not yet ripe for that. 
What is perhaps most outszanding in the first and last arrangements for 


16 Nanking Surrender Document, paragraphs 1-3, and Cainese Order No. 1, Arts. I, II, 
A, B, C, which basically conform to these stipulations; see a.so the Malta Convention, Arts. 
1-2. 

17 Nanking Surrender Document, Dar. 3, Chinese Order No. 1, Art. II, D, and H, 1-5 and 
Art. iJ, A-F. See the Malta Conrention, Arts. 3, 4, -IL 

18 Chinese Order No. 1, Art. IL, H, 4-5. Compare th2 Malta Convention, Arts. 12, 
138, 35. 

19 Nanking Surrender Document, par. 4; Chinese Order No. 1, Art. II, F, 1-4. Compare 
the Malta Convention Art. 32 (A). 

20 Nanking Surrender Document, Dars. 5-7; Chinese Order No. 1, Art. Iy; ; see also Malta 
Convention Arts. 34, 44. 
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the cessation of hostilities in World War II 5 the high degree of corporate 
effort of the United Nations evidenced in the first, and the almost negligible 
character of United Nations activity present n tne final instruments. It is 
true that meanwhile a juridical structure, the United Nations Organization, 
was coming into being. Nevertheless, the surrender dozuments in the Far 
East reflect with painful poignancy the lapse of United Nations motifs and 
the visible disintegration of the wartime anti-Axis coalition. The utter 
absence of any Control Commission in the Pacific area, the unilateral initia- 
tion of policy, and the absence of all. evidence of concerted consultation, all 
mark the close of a chapter recording an all-time high in international mili- 
tary collaboration, and the opening up of a rew, and faz from solidary, ac- 
count in the ledger of contemporary history. Such at least, is the long- 
range trend inferable from the instruments under review. 


EDITORIAL COMMENT 
WORLD LAW 


The British Foreign Minister, Mr. Ernest Bevin, made a remarkable 
- pronouncement to the House of Commons on Fricay, November 21, 1945, 
when he said: 


I feel we are driven relentlessly along this road. We need a new study 
for the purpose of creating a world assembly alected directly from the 
people of the world as a whole, to whom the gevernments who form the 
United Nations are responsible and who, in fact, make the world law 
which they, the people, will then accept and be morally bound and will- 
ing to carry out. For it will be from their votes that the power will have 
been derived, and it will be for their direct representatives to carry out. 


k + * 


The supreme act of government is the horrizle duty of deciding mat- 
t hich affect the life or death of the people. That power rests in 
this House as far as this country is concerned. I would merge that 
power into the graater power of a directly elected world assembly in 
order that the great repositories of destruction and science, on the one 
hand, may be their property, against the misuse of which it is their duty 
to protect us and, on the other hand, that they may determine in the 
ordinary sense whether & country is acting as an aggressor or not. 

Tam willing to sit with anybody, or any party, of any nation, to try to 
devise a franchise or constitution . . . fora world assembly . . . with 
a limited objective—the_ objective of peace. Once we can get to that 
stage I believe we shall have taken a great progressive step—from the 
moment. you accept that, one phrase goes, and that is ‘international 
law.” ‘That phrase presupposes conflict betweennations, — 0 


replaced by “world law,” with a moral world Zorce behind it . . . with 
a world judiciary to interpret it, with a world police to enforce it, with 
the decision of the-people—with-their_own_wotes resting in their own 
hands, irrespective of race or creed, as the great world sovereign elected 
authority which would hold in its care the destinies of the world. 





The significance of this commitment is considerably enhanced by an earlier 
declaration of a similar nature by Mr. Anthony Eden, who preceded Mr. 
Bevin as Foreign Minister. 

The constraining reason for so momentous .a declaration is undoubtedly 
the profound alteration in international relations brought about by the 
atomic bomb. Statesmen and scientists alike seek protection through some 
form of international control. They believe thas the only sound kind of 
control is to be had through a world goverhmen; having the powers of a 
super-state to legislate and execute laws affecting directly the peoples of the 
world. 

A “world law” of this character obviously would be different from inter- 


national law. It is not obvious, however, that it should “replace” the law 
Le pas 
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of nations. The function of “world law” night properly be to augment, 
improve, and implement international law. 

Those who are especially interested in the science of international law are 
constantly challenged to defend it when misinterpreted and discredited, 
even by its friends. A common misunderstanding concerns the sanctions of 
international law, which are different from ~he sanctions of municipal law. 
The followers of Austin are largely responsitle for this misunderstanding. 

The most serious error committed by the defenders of international law has 


ae ets ea 


been found in their parrot-like reaffirmation that it &I plies ¢ only between 
sovereign states.. No wonder that responsi sizle statesmen should call for a 


vm et ete te et 
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law that is primarily “concerned with the rights and duties of individuals! 
They can see no way to control the manufasture and use of atomic bombs 
other than by a universal law that operates directly upon individuals. 

It is unfortunately the fact that this conventional nożion of international 
law as & law applying only between states sLould continue to be upheld by 
responsible authorities. Nevertheless in recent years there has been a de- 
cided trend towards the recognition that the fundamental object of inter- 
national law, as of most law, is the protectior. of the rights of human beings. 
The whole field of private international la.v, which the Anglo-American 
jurists have rather scornfully called Conrlict of Laws, is gradually being 
recognized as an integral part of internationa. lav. Writers in this JOURNAL 
have occasionally drawn attention to the fact that the lex gentium is actually 
a lex populi, as Grotius originally maintained. They kave shown that the 
decisions of national courts and international tribunals have been concerned 
primarily with the interests and the rights of ndividuals. They have urged 
the proclamation of the constitutional right: of man. They have insisted 
on freedom of access by aggrieved aliens to int=rnational judicial tribunals for 


- redress. 


This movement in behalf of the rights of peoples and individuals has re- 
ceived considerable impetus of late. The creation of the Social and Eco- 
nomic Council of the United Nations Orgsnization should greatly accel- 
erate tha movement. 

The far-reaching significance of the demend for a “world law” should 
receive most thorough and serious consideration. The mere intimation that.. 
the agents of a world government might ignore the Iccal authorities and. 
proceed directly against individuals charged with an offense against that law 
is bound to cause grave concern. The re@ntment and ill-feeling which 
would surely be aroused by such an intrusion would be likely to injure inter- 
national harmony and coöperation. This would apply equally within the 
United States and within Russia. Within tLe national’s own state he nor- 
mally has immediate remedies, either legal or political, for a violation of his 
rights. Any legal device to protect an indivi-lual against arbitrary or illegal 
action by a super-state would present serious Jifficulties of an unprecedented 
nature, ` 
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The proposal of a world government having supreme powers to enforce a 
‘world law” may be the ultimate ideal towards which the peoples of all 
nations must strive.. It is very doubtful, however, at this crisis, if it is wise 
or expedient to discredit the United Nations Organization, before it has even 
begun to function, by demands for another kind cf world government. 

_. The peoples of the world gathered together at San Francisco in the first 

real ‘‘Congress of Nations” felt that they had made great progress when they 

finally agreed on the Charter of the United Nations. They will not wish to 

have the task of the United Nations made more difficult by demands of. 
statesmen, scientists, or perfectionists of any kiad. Progress in interna- 

tional coöperation, even under the stimulus of the atomic bomb, should not 

be attempted by leaps and bounds beyond the power of adjustment by the 
bewildered and badly-frightened peoples of the werld. 


This erisis of civilization demand ective wisdom, the stoutest 


_ courage, and robust faith if we are to uild a sound structure of international 
kind over the G, Tt cannot be “r ‘replaced * without ¢ chaotic results. 
It should be improved, strengthened, and implemented. That is a proper 


function of the United: Nations Organization. By such orderly process a 


genuine ‘“‘world law” may be evolved. 
Parure MARSHALL BROWN 


THE ATOMIC BOMB è . 
Who shall control tha atomic bomb, manufacture it, or prohibit effectively. 
its use by individual nations? The invention of this lethal weapon has con- 
fronted the American Government with one of its most troublesome dilem- 
mas. On the one hand, there are those who seem żo believe that the manu-/ 
facture of the bomb cannot be kept an American secret—practically all the 
scientists, apparently the British Government, the CIO, and others—and 
who advocate “‘internationalizing” the process and seem to think that the | 
Security Council of the UNO as transferee constitutes such an international 
organ. On the other hand, there are those, like President Truman and the v 
military authorities, who want to keep the manufaccure an American secret as 
long as possible or who would in particular keep the secret from Soviet Russia. 
In between, other alternatives are suggested, streh as the alleged British 
proposal to vest the secret—said by President Truman to be known to Great 
Britain and Canada, and by Professor Urey, to France and Denmark—in the 
military staff of the Security Council, representing the Big Five only, or ina 
new committee of UNO, or by delegated authority from UNO ‘to let the 
United States act as custodian of the bomb with the understanding that it 
is to be placed at the disposal of the Security Corneil and used exclusively 
under orders from the military staff. It is alternatively suggested that the ` 
plants be made extraterritorial.’ Eix-Justice Roberts’ group at Dublin, 


t Tke New York Times; November 1, 1946. 
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New Hampshire, recognizing that UNO is cay a confederation of states, 
recommend that the organization be scrapped and a substitute be created in 


an A ges Oo 
ae me et ma a = 


the form of a true international government ested with sovereign powers ? 
over the use of force internationally (which the individual states would by 
hypothesis abandon) and having federal rights of legislation and admin- 
istration with power to bind the constituect states „and their individual 
members. 

On November 15, 1945, Messrs. Truman, Attlee, and King published a 
statement undertaking to share whatever secret of manufacture there may 
be in the bomb, but only to share by transferrng it to UNO, or a commission 
thereof, and.only after other Powers (Rugsiat: thought to be intended) agree 


_ to spear secrets, “thereby creating an atmosphere of 


reciprocal confidente ossibly better Russian coöperation with Anglo- 
Amefican polities on other matters is an implied condition. In the mean- 
time, however, we are informed thai the Unit«d States is continuing to man- 
. ufacture the bombs, but, it is said, only to irsure the use of atomic energy ~ 
“for peeceful purposes.” Just how that can be done is not stated. 

There is risk or futility in all these methcds. Apart from the question 
how long any part of the process can be kept a.secret—a, possibility which the 
scientists seem to doubt—the gift of the secret to the UNO or the Security 
Council or the general staff of the Security Ce-uncil or new organ of UNO, is 
in fact to give it to all the members of the Security Council if not of UNO. 
. UNO is not er-government or an organi: ation-independent ofits mem- 
- bers. The men who will compose its agencies, like the general staff, remain 
nationals of their own respective countries. =f the secret is to be disclosed to 
all nations, vesting it in a UNO agency, estat lished or new, is comprehensi- 
ble. If the secret of manufacture is to be kent, even temporarily, it cannot 
be vested in a UNO agency, which merely represents the constituent powerse 
The states members of UNO have reserved all powers of sovereignty,‘ in- 
cluding the control of their military forces. JNO has no powers other than 
those found in the Charter, which does not 2xtend to a prohibition of the 
national manufacture of anything.’ If the recret is kept from Russia, for 

2See also Norman Cousins, Medern Man Is Obsolet-, New York, 1945, reviewed by John 
Davenport in same, November 4, 1945. 

3 Same, November 16, 1945. There is objection to she exclusion of Russia from the con- 
ference. ‘Sixty Days to War or Peace,” in The New Republic, November 26, 1945, p. 691. 

4 With the veto power in each of the Big Five, and the reserved right of UNO to cross the 
territory of any smaller power, it seems unusual to saeak of the “equality” of states; see 
Report on the Charter by the Secretary of State, June 26, 1945, p. 157. Former Secretary 
Eden in the House of Commons, on November 22, 1'45, addressed a plea to the Big Five 
for the abandonment of the veto power and other inslicic of sovereignty. The New York 
Times, November 23, 1945. 

6 A ban on industrial activities imposed by the Posdam Agreement, which imposes the 
victor’s will upon the vanquished and, in confiscating =nemy assets, disregards the rights of 


private property. Russia’s alleged removal of machinery and personalty is explained in part 
on the ground that by alleged governmental control it became public property. A Chinese 
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example, it is possikle, though improbable, that for a few years Russian 
scientists will not discover the secret, but the distrust evidenced ® will be 
considerable.” The proposal to establish a world government among the 
United Nations or the democracies among them would make sense if there 
were a possibility of establishing such a government with federal powers. 
But what Senator or member of the House woulc vote for the abandonment 
of the American Army or Navy or for abandoning control of national finances 
` to any international government? ‘And if the mew government adopted a 
bill of rights and respected private property, bow could Russia join—the 
proposed Court of International Justice must climb this hurdle—and if it 
does not, how can the United States and Britair join? 
Yet the idea of the Roberts group is sound and logical, and it is believed 
that there is a possibility, in view of the stark realities, of vesting in a group 
of men, who shall enjoy extraterritoriality and complete detachment from 
national connections—which the UNO or its agencies does not have—the 5° 
secret of the atomic bomb or enough to enable them to identify and detect | 
improper use. Unless they enjoy and maintain their detachment the experi- _ 


ment fails. But the nations agree that as a condition of the group be- 


ing given ‘the secret or the indicia thereof, this group of men or any other 


Europe’s troubles emanaté—as the “most uncivilized paper written since men knew_how to 
record thought” and then prophe hesied that it would “lead to more wars.” John Bassett 
Moore, Collected Papers, New Haven, 1944, Vol. VI, p. 422. 

8 The New Republic, Vol. 113 (November 5, 1945), p. 5&8, says editorially: 

As long as we refuse to share the bomb with the res: of the world by placing its man- . 
ufacture under international control, all our lofty sentiments, all our professions of peace 
and all our insistenze on democratic processes will rimply sound hypocritical to the 
other peoples of the world. The government’s plan t> exchange fundamental scientific 
information on atomic energy with other nations, bus not to discuss ‘‘the processes of 
manufacturing the stomic bomb or any other instrun.ents of war,” will surely give the 
impression that we intend to wield the bomb as a big stick in our foreign relations. 

7 On the assumption that the process of manufacture, if not the scientific formula, can be 
kept secret, the proposal for national control of the bomb-is embodied in the Johnson-May 
bill. This was adopted by the committee after hearing onby eight witnesses, and the method 
has given rise to much objection. All but one scientist seems to have opposed secrecy. The 
- bill sets up an advisory group of nine commissioners appcinted by the President, two paid 
commissioners to have virtual control over developments in atomic energy, except in time 
of war, when the Army has control. The commission is to control government stocks of 
ores, Federal lands containing ores, and government plants and processes. They may 
condemn private property having these resources. The managers would conduct researches 
and experiments for the use of atomic energy for all purposes. The security regulations are 
strict and carry heavy penalties. This is deemed by opponents of the bill, who are the 
majority of the scientists, an effort at totalitarian contr. The McMahon committee of 
eleven in the Senate which is to work out a system of reguletion, superseding, as it would, the 
Attlee-Truman-King executive agreement, seems, if we are to judge by its chairman, to ` 
favor sharing the secret under certain conditions, by giving it to the UNO. Professor Gray 
of Illinois testified that under the Senate bill introduced by Senator Magnuson, the results of 
government research “could be turned over to some private corporation on a monopoly 
basis.” There seems to be general agreement that this rust not happen. 


hilosopher some years ago condemned the Treaty of Yersailles—from which much of | 
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centralized agency shall not manufacture the bomb but shall, on the con- 
trary, destroy all atom bomb works which are within the national jurisdic- 
tion of any signatory. If any industrial nation remains a non-signatory, 
and unless export is completely prohibited, the waole experiment fails. The 
group may need a non-partisan military police fcr this purpose and must be 
empowered to engage one. In addition, they must have the power of na- 


tional inspection to see that the destruction and rohibition of bomb manu- 
factura eae ont hati fon of Tatervention which only T SUP 
state can indulge.® Rwirda wi wey aller, 

“The attempt at agreement with an offer to surrender the secret must be 
made soon. The locus poenitentiae is very restricted. The offer has only 
short-term value; delay diminishes the chances of agreement. Delay also 
gives distrust its opportunity; the mood for agreement will quickly vanish. 
Fully constructed works will not readily be surrendered; the gift must pre- 
cede, not succeed, the atomie bomb race. 

Prime Minister Attlee asks in a recent speech for the return of the rule of 
morality and of law in international relations.® In the debate in the House 
-of Commons on November 23 Mr. Attlee made a plea for “mutual confi- 
dence” among nations and outlawing of war, a goal much to be desired. But 
when the larger nations undertook, to use Asquith’s words, not to be ‘‘ham- 
pered by juridical niceties,” ie. Jaw, i in thé conduct of war, they abandoned 
the-ruléof morality and of law and returned to primitive Violence. It is 
doubtful whether exhortation can now produce the desired result. Neither 
confidence, nor an outlawry of war, nor an abatement of sovereignty is 
- consistent with such a dispensation as was prepared by the Big Three at 
Potsdam. 

If established, the group proposed would constitute an international gov- 
ernment for the sole purpose of controlling the atomic bomb. In every 


8 In his speech of October 31, 1945, in New York, Secretary Byrnes reaffirmed the Ameri- 

can policy of non-intervention, but qualified it by saying (The New York Times, November 
1, 1945, p. 4): 

We have learned that tyranny anywhere must be watched (more than watching 
marks recent policy! —E. B.) for it may come to threaten the security of neighboriig 
nations and soon become the concern of all the nations. If, therefore, there are develop- 
ments within the inter-American system which, realistically viewed, threaten our se- 
curity (note the transition!) we consult with other eee in an effort to agree upon 
common policy for our military protection. 

At Montevideo, Buenos Aires, and Lima, the United States committed itself to non-inter- 
vention in the external] or internal affairs of our neighbors to the south. This abnegation 
has been criticized as too sweeping and unrealistic. S. F. Bemis, The Latin-American Policy 
of the United States, New York, 1943, pp. 226, 276. It is unsafe to rely on American policy 
in the face of the somewhat contradictory record. Compare the statement of Assistant 
Secretary Berle with that of Senator Fulbright, this Jourran, Vol. 39 (1945), p. 771, note 
11. Harold Laski, in denouncing Franco in Spain, has also said: ‘‘The day of non-inter- 
vention [in foreign internal affairs] is over:” See criticism of this new doctrine in W. A. 
Orton, The Liberal Tradition, New Haven, 1945, pp. 231 and ff. 

°? The New York Times, November 20, 1945, p. 3. 
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other respect the nations retain their sovereignty.“ The difficulties of ad- 
ministration may prove great and, in any event, will require exceptional 
coöperation from every Power. No lethal weapon has ever been successfully 
outlawed; the success achieved by the reciprozal fear of poison gas is no 
analogy for the atom bomb. There would be & temptation to gain conclu- 
sive advaritage from its early use, It may prove difficult to distinguish for- 
bidden uses from purposes that are to be permitted and encouraged. It 
may be objected that while constituent governments may agree to the ap- 
pointment of such a supernational group, the sttempt to destroy forbidden 
works or to inspect them will be resisted by maividual powers. If that is 
the verdict of experience then we must face the inevitable consequences: 
the atomic race will be on. 
EDWIN BORCHARD 


INTZRNATIONAL CONTROL OF THE LTOMIC BOMB ~ 


The atomic bomb is the most efficient instrument of mass destruction so 
far devised by the genius of man. Its use against the cities of Hiroshima and 
Nagasaki, however it may be justified, might seem to imperil “those stand- ` 
ards of humane conduct which haye.been developed as an essential part of 
modern civilization.” + We are warned in the Truman-Attlee-King Declara- + 
tion that even graver threats to civilization mey be in store for us. 

Having o hs bomb ander the stimulus of fear that if might be 
developed first by Germany, and having used it, as Cromwell said of a 
sanguinary massacre in Ireland, to prevent the effusion of blood, we are 
charged by our consciences to see that it shall never be used again. We can 

hardly be surprised, however, to find that some of those who have the 
strongest reasons for confidence in our magnammity are deeply resentful of 
the fact that we have it in our power, temporarily, to destroy them without 
being ourselves destroyed. 

The atomic bomb is an equalizer of nations m the same way that the six- 
shooter was an equalizer of men in our “Wild Vest.” We may be sure that 
if one nation has atomic bombs in its armory, al. other self-respecting nations 

will have atomic bambs in their armories as soon as they can get them. We 








10 Tt must be admitted that evidence of a genuine internationalism is sadly lacking. The 
demand for national conscription in peace, coming after two world wars, the pride taken in 
a monster navy, the celebration of Navy Day, the receptions given in this country to Messrs. 
Eisenhower, Wainwright, and Nimitz, are hardly manifzstations of a growing internation- 
alism. Wars promote not internationalism but natioralism. And yet, since an atomic 
bomb race signifies the possible passing of the human species, the nations may find the neces- 
sary courage to vest control of the bomb and the destruction of all the incidental works in an 
international group having this authority only. If successful in this experiment, the na- 
tions might be willing in time to go somewhat further. The gap between international 
sciénce and natiotial politics and economics was never more ominous. 

1 Quoted from a press release of Acting Secretary of Stete Welles, June 4, 1988, denouncing 
aerial bombings which had resulted in the death of “many hundreds of the civilian popula- 


~ tion” in China and Spain. 
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may be sure also that if atomic bombs are avadable to the belligerents in any 
major war of the future, the only effective dewerrent to their use by one side 
will be the belief that the other side is prepared, as we were prepared, with 
respect to gases in World War II, to retal.ate overwaelmingly in kind. 
Belligerents, as Dr. Hyde observes, will be ‘‘c »ntemptuous of the dictates of 
humanity when they appear to frustrate a m-ans of attsining an early and 
decisive victory,” and “the equities of unoffnding non-combatants, even 
where they are strongest, will be swept aside ; «8 inconsequential if they balk — 
2 
In these circumstances, and in, view of the fact that the United States, 
Britain, and Canada are unwilling to utilize their present exclusive control 
of atomic power to impose lasting peace up the world, there can be no 
doubt of the wisdom of the Truman-Attle-+King recommendation that 
. atomic weapons and all other major weapons of mass destruction be elimi- 
nated from national armaments.’ It is impcrtant to note, however, that 


this recommendation is subject to the prior establishment of control of _ 
_‘. atomic energy to the extent necessary to ensure its use only for peaceful pur- 
poses. )The control envisaged must be international control. It would not 
. - be safe, at the present stage of the development of mankind on the social 
side, to entrust to national governments the sole responsibility for prevent- 
~ing quantities of plutonium or uranium 235, produced within their respective 
‘ territories for peaceful purposes, from passing into the hands of makers of 
‘ordnance. It should be clear that the formal dimination of atomic weapons 
from national armaments will be actually dangerous to world peace unless it 
is preceded or immediately followed by the inauguration of a system of con- 
stant checks, under international auspices, upon the production of atomic 
energy ard upon the use made of materials zhat could be appen to the 
manufacture of atomic bombs. 
Messrs. Truman, Attlee, and King, in the declaration mentioned above, 
` left thé details of their recommendations to ke worked out by a proposed 
: > Atomic Energy Commission. If such a body is set up, it will find useful a 
draft of an agreement considered at the Gengvs Disarmament Conference i 
1935. with respect to the manufacture of and trade in arms. This draft pro- 
Vided for a system of national supervision and_inspection, supplemented by 
_general supervision, special investigations, and on-the-spot inspections when 
_- deemed necessary, by an international body. It was accepted in principle 
' by a committee which included representatives of the United States, France, 
Soviet Russia, and Great Britain.4 
It may be presumed that the nations represented at the Geneva Dis- 
armament Conference E no less conscious nov than they were then of the 


4 


2 Hyde, C. C., International Law, 1945 (2d ed.), Vol. FI, pp. 1822, 1835. 
a For text of declaration see below, Supplement, p. 48 
4 Details sre summarized by Mrs. Laura Puffer Morg_n in Geneva Studies, Vol. XI, No. 


7 (1940). 
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need for internationa. supervision and inspection of the production and z 
distribution of lethal weapons and their component parts. It may be pre- 
sumed that it would be practicable now to obtain universal acceptance of a 
system of national supervision and inspection, supplemented, in special situ- 
ations, by international supervision and inspection, in the field of atomic 
energy. It is submitted, however, that such a system would fall far short of + 
affording effective safeguards against the military use of atomic energy. It 
is believed to be imperative to establish a system of day-to-day supervision 
. and inspection, by competent representatives of an international body, of all 
production of atomic energy and of the location of all materials susceptible of 
use in the manufacture of atomic bombs. With such a system in effective ) 
operation, and with all the existing atomic bombs destroyed, the world 
might again breathe as easily as it did before August 6, 1945. 

For effective operation, a system of constant international supervision and », 
inspection would require the presence of a stafi of scientists, of different _ 
nationalities, at every plant in which atomic 2nergy is produced. The 
number of such plants would probably have to be limited by agreement, and 
special inducements, such as private laboratories for research, would prob- 
ably have to be held out to the scientists charged with the duties of super- 
vision and inspection at the production plants and throughout assigned: 
areas. .The agreement establishing the system would, of course, bind every 
member of the United Nations to codperate fully with the international 
agency, to enact laws penalizing violations of the reasonable orders of the 
agency, and to give the agency such police support as might be re- 
quired. 

There is inherent in such a system of control the possibility of conflicts 
with national governments engaged in the prodaction of atomic energy or 
permitting their citizens to engage in stich production. For this reason, 
among others, it is believed to be appropriate to consider seriously whether 
the production of atomic energy and the distribuzion of plutonium, uranium 
235, and similar materials susceptible of both military and non-military uses 
should not be entrusted exclusively to an international body. An agre 
ment for the establishment of such an international monopay might pro 
vide for the immediate use, without specific authorization of the Securit 
Council, of international force, to be placed at the disposal of the Interna- 
tional Kome Energy Authority, for the seizure of any plant operating or 
any materials held in defiance of the Authority. The agreement might also 
provide that any person, official or unofficial, charged with specified acts of 
defiance of the Authority should be liable to punishment, upon conviction by 
an international tribunal, for crimes against she United Nations. The 
problem of national survival, presented in its most dramatic form by the 
atomic bomb, is such as to warrant radical departures from the patterns of 
international arrangements in the preatomic era.. 

EDGAR TURLINGTON 
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HAS THE SUPREME COURT ABDICATED OTE OF ITS FUNCTIONS? 


The recent decision of the Supreme Court in the Hoffman case ' must cause 
concern to anyone interested in the develcpment of international law. 
Despite, and perhaps because of, the continuoas stream of criticism of inter- 
national law as a body of legal principles, no ne who gives any thought to 
the future of international relations can fail to Fe concerned with the develop- 
ment of that law: Almost every basic declara-ion by statesmen refers to the 
necessity of the rule of law. One of the principal criticisms of the Dumbar- 
ton Oaks Proposals was their failure to lay suficient stress upon justice and 
law as principles upon which the new internat onal organization would base 
its efforts for the promotion of world: peace. These criticisms led to the 
insertion in the Charter of the United Nations of several important refer- - 
ences to law and to justice.? 

The Hoffman case is one in a long series of dezisions of the highest courts of 
very many countries of the world relative to the immunities of foreign sover- 
elgns and their property. Largely through tke normal developmental pro- 
cess of national court decisions, an extensive kody of international law has 
been developed on this subject.2 Yet one rading the opinion of Chief 
Justice Stone in the Hoffman case might well assume that this is a subject 
with regard to which no body of law exists, a subject governed entirely by 
political considerations. According to the Caief Justice, ‘It is therefore 
not for the courts to deny an immunity which oar Government has seen fit to 
allow, or to allow an immunity on new grouncs which the Government has-- 
not seen fit to recognize.” It might be argued that the only question in- 
volved is one of the distribution of functions umer our constitutional system - 
between the executive and judicial branches of ~he government. It is famil- 
iar doctrine in the courts of the United States ard in the courts of other coun- - 
tries that certain questions which may be raised before courts are “political,” - 
and that with regard to them the courts will merely follow the views of the 
political or executive branch of.the government‘ In determining whether a 
particular group exercising governmental funct-ons in a foreign country 1s or 
is not “the Government” of that country, or waether a particular individual 
represents in a diplomatic or other capacity fhe Government of a foreign 
country, the courts have customarily and properly turned to the executive | 
for information. This is too familiar a propcsition to require. citation of 

1 Republic of Mexico v. Hoffman (1945), 324 U.S. 30; 66 S. Ct. 530; this JOURNAL, Vol. 39 
(1945), p. 585. 

2 Especially the first paragraph of Article 1, and subpa-agraph a of paragraph 1 of Article 
13. 

3 See, for example, the Harvard Research draft on the Competence of Courts, this Jour- 
NAL, Vol. 26 (1932), Supplement, p. 453. 

4The distinction between legal and political questicas before both international and 
national tribunals is the subject of an abundant literature. This brief comment merely 
explores the fringes of one manifestation of the problem. See Post, The Supreme Court and 
Political Questions, 1936; Jaffe, Judicial Aspects of Foreicn Relations. 
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authority. The practice before the ‘British courts has perhaps been some- 
what more consistent and more orderly than shat in American courts.’ 
Courts have occasionally indicated that these questions are ones of which 
they will take judicial notice, and that they merely inform themselves by 
consulting the executive. 

In cases involving sovereign immunity, it used 70 be assumed that the only 
question which the political branch of the government was called upon to 
decide was the status of the government. or its agents.” The trend of the 
United States decisions, culminating in the Hoffman case, would now make 
it appear that the State Department must alsc determine the basic legal 
principle governing the immunity.® - From the international point of view, 
this is a most unsatisfactory role for the Department of State to discharge. 
It is not organized im such a way as to facilitate- its rendering what are 
essentially judicial decisions.’ Moreover, as its past practices have indi- 
cated,°® it has been:most reluctant to place itself in the position of sustaining 
or denying a foreign government’s claim to immunity. It is the normal 
process of international affairs to insist that a question of this character must 
be submitted to the courts and that the diplomatic channel should be - 
utilized only where the courts fail to do justice. If the foreign state believes 
that the decision of the highest court is not in conformity with international 
law, and that its rights have been prejudiced by an erroneous decision, it may 
then make: complaint through the diplomatic channel. This situation is 
taken into account in a provision found in a number of arbitration treaties 
concluded around 1926- -by the Scandinavian States and. Finland. ‘Article 
8 of the Sweden-Finland Treaty of January 29, 1926, provides: 

If the judicial sentence or arbitral award declares that a decision or 
measure of a court of law or other authority of any of the two States is 


5 See Deák, F., “The Flea of Sovereign Immunity and tae New York Court of Appeals,” 
in Columbia Law Review, Vol. XL (1940), p. 453. 

6 Lord Sumner in Duff Development Co. Ltd. v. Government of Kelantan; House of Lords, 
[1924] A. C. 797. For varying positions relative to the determination of territorial ques- 
tions, see The Fagerness, Court of Appeal, [1927] Probate, 311; discussed in British Year Book 
of International Law, Vol. 9 (1928), p. 120; Williams v. Suffolk Insurance Co. (1839), 13 Pet. 
415; Tartar Chemical Co. v. US (1902), 116F. 726. ` 

7 See the excellent statement of the Attorney General ir Engelke t v. Musmann, House of 
Lords, [1928] A.C. 433, 486: “It is admitted, however, that such a statement [by the Secre- 
tary of State for Foreign Affairs concerning recognition of ‘a person as a member of the | 
diplomatic staff of.a foreign ambassador] is conclusive upon the question of diplomatic 
status alone; and it is stili for the court to determine as a matter of law whether, the diplo- 
matic status having been conclusively proved, immunity f-om process necessarily follows.” 

8 This seems to mark a departure from the position taken by Chief Justice Stone in The 
Navemar (1938), 303 U. 8. 68, 75: “The Department of State having declined to act, the 
want of admirality jurisdiction because of the alleged -public status of the vessel and the 
right of the Spanish Government to demand possession of the vessel as owner if it = elected, 
were appropriate subjects for judicial inquiry upon proof af the matters alleg 

o See the numerous examples in Green Hackworth, Digest of I nternational Law, Vol. I, 
Chap. VII. 


170 THE AMERICAN JOURNAL OF INTEENATIONAL LAW 


wholly or in part contrary to international law, and if the constitutional 
law of that state does not permit, or only partially permits, the conse- 
quences of the decision or measure in question to be annulled, the parties 
agree that the judicial sentence or arbitral sward shall award the injured 
party equitable satisfaction of some other kind.!° 
The writer cannot agree with the view expressed by Chief Justice Stone that 
the practice of recognition and allowance of = claim of immunity by the 
Department of State 
is founded upon the policy, recognized bot: by the Department of 
State and the courts that their national interest will be better served in 
such cases, if the wrongs to suitors, involving our relations with a 
friendly foreign power, are righted thro1gh diplomatic negotiations 
rather than the compulsion of judicial praseedings.4 

Far from contributing to the smooth functioring of our foreign policy, the 
present position of the Supreme Court, as indicated in the Hoffman case, may 
prove to be seriously detrimental. It is true tLat the Court recognizes that 
the foreign sovereign may present its claim in 2ourt, but in such a case the 
Chief Justice indicates that “the court will inquire whether the ground of 
immunity is one which it'is the established policy of the Department to 
recognize.” If it should become apparent that the State Department has a 
policy denying immunities in certain cases in which a foreign state believed 
the rule of international law to be otherwise, the foreign state might properly 
decline to go to the trouble and expense of court action, and demand imme- 
diate satisfaction through arbitration or otkerwise. This would be in 
accord with the position taken by the United £tates in its controversy with 
Great Britain in 1915 concerning resort to the British Prize Courts.” 

On this particular question of immunity, the British courts still assume a 
responsibility for determining the applicable rule of international law. Asis 
clearly evident from the opinions in the case of the Cristina,” the British 
courts still take the view, enunciated in the classic statement of Mr. Justice 
Gray in The Paquete Habana,“ that international law is part of the law of the 
land. As Dr. Ruth Masters has made clear," this doctrine is not peculiar 
to England and the United States. It is fortunate that this is the case, 
since it is still true, as Chief Justice Marshall pointed out in 1815, that “the 
decisions of the courts of every country show Low the law of nations, in the 
given case, is understood in that country, and will be considered in adopting 
the rule which is to prevail in this.” 1 

10 1926, L.N.T.S., No. 1192. 

u Ex-parle Republic of Peru (1943), 318 U. S. 578, 588. Hyde, C. 2., International Law, 
1945 (2d ed.), Vol. II, pp. 912-918. 2 Hyde, werk cited, Vol. 3, Sec. 894. 

3 House of Lords, [1938] A.C. 485. To same effect: Wright v. Cantrell (1943), Sup. Ct. of 
New South Wales, 44 State Reports N.S.W., 45, 46, and Chung Chi Cheung v. the King, 
Privy Council, [1939] A.C. 168. 

4 (1900), 175 U. S. 677. 15 International Law ir National Courts, New York, 1932. 
_ 16 See particularly the statements of the Belgian Court of Cassation in the case of Princesse 
Stéphanie c. Le Baron Goffinet (1906), Pandectes Périodigues, Vol. I, 1. 

1730 Hogeheads of Sugar v. Boyle (1815), 9 Cranch. 194, 168. 
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The Department of State has not been wholky without fault in this new 
tendency to redistribute the functions between the courts and the political 
branch of the government, as is most clearly brought out in the statement 
submitted to the Appellate Division of the New York Supreme Court in the 
Transandine ‘case.\* In that suggestion, the State Department in effect 
undertook to tell the court how it should determine certain questions of law, 
but the New York Court of Appeals properly r2ached its own conclusion as 
to the legal rules applicable. 

In recognition cases, which have led to a number of unsatisfactory decisions 
in our courts ever since problems arising from the Russian nationalization 
' decrees were presented for their determinaticn, the Supreme Court has 
tended more arid more to yield the field to the Department of State and to 
enlarge the exclusive power of the executive. The Pink case is the latest 
step in this direction.!® On the other hand, the Belgian Government has 
found no difficulty in leaving a larger field of operation to the courts. Reply- 
ing to an interpolation in the Belgian Senate on April 6, 1933, the Belgian 
Minister of Foreign Affairs declared: “If the Belgian courts, Judging in the 
plenitude of their independence, decided that Russian legislation today can 
produce certain effects in Belgium, the governm2nt has not seen in that fact 
any opposition to the policy of non-recognition of the government of the 
U.S.S.R. which it has followed.” 2? As Lehman, J. said: “The State Depart- 
ment determines whether it will recognize its [the foreign Government’s] 
existence as lawful, ... The State Departrient determines only that 
question. It cannot determine how far the private rights and obliga- 
tions of individuals are affected by acts of a body not sovereign or with 
which our Government will have no dealings. That question does not 
concern our foreign relations. It is not a polizical question but a judicial 
question.” #4 

Pending the needed fundamental changes in roe international legal system 
which can be made only by multipartite convention,” there.is more need to- 

is Anderson v. N. V. Transandine Handelmaatschappij (194-), 289 N. Y. 9; this JOURNAL, 
Vol. 36 (1943), p. 701. 

19 U.S. v. Pink (1942), 315 U. S. 203; see this JOURNAL, ‘Vol. 36 (1942), p. 282, and the 
comments upon the inadequacy of the presentation of points of international law in the case 
of Guaranty Trust Co. v. U. S. (19—), 304 U. S. 126, this Jounnan, Vol. 32 (1938), p. 542. 
The effect of the decision in the Pink case upon the lower courts is brought out by the deci- 
sion in The Maret (1944), 145 F. 2d 431. 

20 J. F. Williams, La Doctrine de la Reconnaissance en Droit International et ses Développe- 
ments Récents, in Recueil des Cours de V Academie de Drot International, la Hayne, Vol. 44 
(1933), p. 255. 

21 Russtan Reinsurance Co. v. Stoddard (1925), 240 N. ©. 149, 158. 

2 Mr. Justice Frankfurter recognized the need for these fundamental changes in a separate 
opinion in the Pink case when he said: ‘The opinions show both the English and the New 
York courts struggling to deal with these business consequences of major international com- 
plications through the application of traditional judicial concepts”: 315 U. 8. 203, 235. It 
is respectfully suggested that the Supreme Court has not zet pointed the way to satisfactory 
new judicial concepts. 
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day than there ever has been before for the co3peration of national courts in 
contributing to the development of international law. The new Inter- 
national Court of Justice and occasional arbitral courts will continue to play 
their part, but their activities should be abetzed and supplemented by the 
courts of the various states. It would be a dBtinct disservice to the rule of 
law if it should eventuate that questions of insernational law should always 
have to be determined solely by international courts which are happily free 
from subservience to the national policy of any single state. It is still true, 
as Mr. Justice Cardozo stated in 1934, that “international law, or the law 
that governs between states, has at times, like the common law within states, 
a twilight existence during which it is hardly distinguishable from morality 
or justice, till at length the imprimatur of a ccurt attests its jural quality.” 
Such an imprimatur cannot be impressed by tha political branch of a govern- 
ment. 
Parr C. JESSUP 


28 In addition to other cases referred to in this comment, the following cases in which 
Opinions were delivered by members of the present bench of the Supreme Court, constitute 
contributions to international law: Jordan v. Tashiro (1958), 278 U.S. 123; Nielsen v. Johnson 
(1929), 279 U. 5. 47; U.S. v. Flores, (1933) 289 U. 8. 187; U. 5. v. O'Donnell, (1989) 303 U. S. 
501. 

2 New Jersey v. Delaware (1934), 291 U.S. 361, 383. 


CURRENT NOTES 
THE CONTINENTAL SHELF AND THE MARGINAL BELT 


On September 28, 1945, the President of the United States issued two 
important proclamations of great interest to international lawyers.! One 
asserts the jurisdiction of the United States over the natural resources of the 
sub-soil and the sea bed of the continental shelf contiguous to the coasts of 
the United States beyond the three-mile limit ani the other announces a new 
policy respecting the conservation and control o? its coastal fisheries beyond 
territorial waters. This policy includes the es:ablishment of conservation 
zones in areas of the high seas contiguous to coasts of the United States where 
fishing activities on a substantial scale have been or may be developed and 
maintained by United States nationals alone or by them and nationals of other 
states. If our nationals alone have used the fisheries, control is to be exer- 
cised by the United States exclusively. If nationals of other states have 
participated, control is to be provided by agreement between the United 
States and the other interested states. The proclamation concedes similar 
rights of control to other coastal states and disclaims any purpose to affect 
. the character of the areas as high seas or the rights of navigation therein. 
The President also announced the issuance of two executive orders to imple- 
ment the new policies.? By one of the orders the mineral resources of the 
continental shelf beneath the high seas included in one of the proclamations 
are reserved from exploitation and placed under administration of the Secre- 
tary of the Interior pending enactment of Congressional legislation. By the 
other order the Secretaries of State and of the In:erior are directed to jointly 
recommend from time to time the establishment by executive orders of fish- 
ery conservation zones in areas of the high seas pursuant to the proclamation 
pertaining to that matter and also to recommend provisions to be incor- 
porated in such orders relating to administration, regulation, and control of 
fishery resources and fishing activities in such zcnes. 

These two proclamations radically alter the practice of our Government for 
‘over a century and a quarter with respect to the matters within their scope. 
Hitherto the territorial range of our coastal maritime jurisdiction generally 
has been confined by that practice and by occasional legislation to the limits 
prescribed by the Anglo-American three-mile doztrine and our Government 
always has insisted that other states similarly shculd limit their jurisdictions 
against American interests. Exceptions, in acecrdance with the practice of 
other states, have been made of seizing on the high seas ships freshly pursued 
from territorial waters after committing offenses therein, and of protective 
supervision against customs violations at short d.stances beyond the narrow 
belt of territorial coastal sea. Two recent further exceptions of a more novel 


1 Below, Supplement, pp. 45-47, 3 Pp. 47, 48. 
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character are (1) the Anti-Smuggling Act of Aug. 5, 1935, authorizing the 
President, under certain conditions, to delimit zones of the high seas farther 
than the traditional twelve miles from our coests within which our customs 
control might operate against smugglers and (2) the Declaration of Panama 
(1939), issued by states of the Pan-American Union, whick. delimits a neutral 
zone of the high seas over 300 miles in average width within which belligerent 
activities of the participants in World War II were prohibited in protection 
of neutral commerce of the Americas. The first of these two novel exceptions 
is suggestive of the conservation zone plan of the President’s fisheries proc- 
lamation. Both exceptions illustrate the impact of the greatly altered condi- 
tions of our highly developed technological, industrial, commercial, and social 
life on problems of government, including international affairs. The radical 
changes in the nature, implements, and usages of warfara, the concomitant 
obliteration by action without previous agreemert of much of the old legal 
restrictions on methods of war, especially at sea, and the consequent strangu- 
lation of the classical law of neutrality should suggest the possibility of 
analogous changes in the methods of waging peace through law. 

With these exceptions, the peace-time practice of the United States. has 
conformed so consistently to the traditional Anglo-American doctrine limit- 
ing territorial marginal seas to a three-mile belt (plus certain bays) and ad- 
vocating strict adherence to the propaganca cf Grotius for freedom of 
non-territorial high seas from national jurisdiction, that almost all American 
lawyers have been convinced that the doctrine is established international 
law. It is true that in the Bering Sea case the United States asserted juris- 
diction to protect the Pribilof seals while they weze in the high seas, but this 
jurisdiction was claimed on special grounds and tae general Anglo-American 
doctrine was endorsed expressly on the record by both parties to the arbitra- 
tion. However, the decision of the case has keen considered by most Ameri- 
can lawyers a conclusive confirmation of the doctrine as international law. 

As & matter of fact these common beliefs of American lawyers are mistaken. 
The arbitral tribunal in the Bering Sea case did not decide that the Anglo- 
American doctrine was international law, since, as the President of the 
tribunal has stated, both parties agreed on th:s point and therefore the ques- 
tion was not involved in the case. Furthermore, the doctrine never has been 
approved by a majority of the coastal states and has been opposed expressly 
by many of them, especially on the matter of the territorial extent of a 
state’s jurisdiction over coastal fisheries. Among other states Russia, Italy, 
France, Portugal, and Norway continually have insisted that the jurisdiction 
of a coastal state over its fisheries should extend more than three miles from 
shore. The substantial failure of the codification conference at The Hague 
in 1930 to agree on a territorial waters convention is cogent evidence that the 
traditional Anglo-American doctrine is not international law. Therefore 
the proclamations of the President cannot ke condemned as counter to 
established law. They are only striking alterations of past propaganda, 
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claims, and policies of our government. Any critical appraisal of them 
should proceed from this premise and should be guided by an estimate of 
their consequences on the interests of the United States and of the interna- 
tional community. 

The fisheries proclamation proposes a plan of conservation which concurs 
with the often expressed opinion of European experts through many decades 
past. Because of the frustrations, during the past century, of efforts to ob- 
tain effective conservation of fisheries by international control through 
treaties and the imminent danger of destruction of the valuable North Sea 
fisheries by the competitive fishing of nationals cf many states, European ex- 
perts have advocated that control of coastal stztes be extended beyond the 
three miles fixed by the North Sea Convention. Some have advocated in 
the case of other fisheries that coastal state consrol be extended to the edge 
of the continental shelf. In favor of this extendad control it has been argued 
- that preservation of coastal fisheries is of greater importance to the people of 
the coastal states than to others. In many cases of smaller states—e. g. Nor- 
way and Portugal—the fisheries are a principal source of food and livelihood 
for the coastal population. Therefore these states would have an incentive 
to conservation which foreign roving fishers lack. The constant menace to 
peace which the invasion of the fisheries by un_icensed foreign fishers have 
caused through the ages is another weighty argament for concession of con- 
trol to coastal states. The people of coastal states strongly resent the 
devastating foreign invasions of the fisheries which they believe belong to 
them. A recent outbreak of this natural feeling was occasioned by the inva- 
sion of our salmon fisheries in Bristol Bay, Alaska, by the Japanese in 1936. 
This invasion caused threats of physical violence by our fishermen and sug- 
gestions of consequent Japanese naval protectian of their fishing fleets. So 
strong was the resertment against the invasion, which might ruin the most 
valuable fishery in the world, that longshoremen on the Pacific Coast threat- 
ened to tie up every Japanese ship in an American port by refusing to move 
cargos until our Government should stop the Japanese intrusion, union fish- 
ermen suggested a boycott of Japanese producta, and proposals were made 
to arm the American fishing fleet for attack on the invaders. In 1938 our 
Government secured a temporary ban from the Japanese Government 
against a continuance of use by its nationals of the Alaska salmon fisheries, 
but the agreement was temporary and there was no doubt of Japan’s inten- 
tion to resume extensive exploitation of American coastal fisheries outside 
territorial waters as soon as settlement of her troubles in Asia should free her 
hands for taking on this new controversy with the United States. Indeed, 
Japan had given notice of her intent to monopolize these fisheries with 
Canadian and American collaboration if possible or otherwise by destructive 
competition. 

This episode convinced our Government that i was necessary to take deci- 
sive action to avoid similar serious difficulties in the future and to insure the 


176 i THE AMERICAN JOURNAL OF INTERNATIONAL LAW E 


preservation of these valuable resources off our coasts. A century of experi- 
ence with attempts to secure conservation through multilateral or numerous 
bilateral agreements had proven that such attempts were futile, although 
where only two or three states were actively using a fishery, valuable con- 
servation agreements such as the Pacific halibut and sock-eye salmon treaties 
between the United States and Canada were possitle. Meanwhile our tradi- 
tional policy invited foreign fishing in areas where cur fishermen believed that 
we should exercise exclusive control and if foreign invasion should result, our 
‘ease for excluding the invaders would be sadly jeopardized by our unrevoked 
previous declarations of policy—as was our case in the Bering Sea arbitra- 
tion and our case against the Japanese. Such-a development would be 
extremely embarrassing. It was evident that there might arise overwhelm- 
ing popular pressure to oust the invading fishermen who would be exercising 
a right, according to our Government’s previous international propaganda, 
but a right which the American public would with reason refuse to recognize. 
Without question common sense—ordinary professional discretion, such as 
lawyers customarily exercise in their private practices—demanded that our 
Government should declare in advance what its action necessarily would be 
if an invesion such as that of the Japanese in Bristol Bay should recur, and 
thus free its future case from the estoppel of past practice and the implied 
invitation of its old policy. 

There was an alternative suggestion that the old policy should not be 
abandoned until approval of all other states was won through multilateral 
or numerous bilateral treaties settling internaticnal law in favor of some 
conservation policy; but such a sedate procedure would be much too slow, 
tedious and doubtful to meet the dangers which lay in the constant possi- 
bility of new invasions of our tempting fisheries. These invasions might 
raise claims from which there could be no satisfactory recession and which 
‘could not easily be settled in peace because of strong insistent group pressures 
in the domestic politics of each contesting state. 

The course adopted by the President under advice of the Secretaries of 
State and of the Interior therefore is wise anc progressive statesmanship. 
It at once warns foreigners that the old invitation to invasion is withdrawn— 
a warning which generally will be heeded—and It gives legal protection in 
advance to national interests of great importance which politically we could 
‘not abandon or easily compromise. ‘There is no doubt that any state with 
power to do so would defend its important coastal interests in like manner, 
as indeed some have done in the past. The ald Anglo-American doctrine 
was designed and advocated to support fishing off foreign coasts to the detri- 
ment of the economic interests of the coastal staves and the proponents of the 
doctrine felt quite sure (in our case until the Bristol Bay episode) that their 
important coastal interests would not be jeoperdized by foreign invasions. 
The English, backed by their prestige and naval power, developed the doc- 
trine in support of claims to fish off coasts of other stetes opposing their 
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claims—-especially Russia, -celand, and Norway. This policy persisted 
against the argumenis of English, Scotch and Continental experts in favor of 
conservation because of the strong political pressure of the Grimsby trawl- 
‘ers. Norway continually re-used to yield to Ergland’s constant diplomatic 
‘pressure (to which our traditional practice contributed argumentative sup- 
port) and was still railying against this pressure when World War II post- 
poned conclusion of the controversy. Thus the encouragement which 
Norway felt, and her authorities privately acknowledged, over the reaction 
of our Government and peorle against the Japanese invasion of Bristol Bay 
will be intensified by the President’s proclamstions. Indeed no lover of 
justice can study the history of coastal fisheries and the economics of their 
use without reaching a conviction that the cases of the coastal states—espe- 
cially such small coastal states as Norway and Portugal—have conclusive 
arguments of justice in thei- favor and that tke Anglo-American doctrine 
which favored aggressive destructive invasions by large foreign commercial 
organizations, was against that justice to small states as well as large which 
should be a reality and not merely an academic theory of international law. 
Furthermore a thorough historical study should zonvince anyone that Euro- 
pean experts are right in advocating coastal stane control as the most prac- 
tical step towards conservation of these valuable food resources of the world, 
hitherto threatened with destruction through piratical competitive over- 
fishing. | 

Of course in the case of fisheries which have been used by nationals of 
various states for many vears, the foreign fishers may have acquired just 
claims to participation on tke basis of usage, and this is recognized by the 
terms of the President’s proclamation. Now zhat the Japanese and the 
Germans are out of she arena and the need of better justice in the world is 
acknowledged as a prime concern of peace seekers, we should expect little 
opposition abroad to the new policy. No doubt communication with other 
states preceded issuance of the proclamation—especially with Great Brit- 
ain, which is the only state which would be likedy to offer strong objection. 
Both as a wise preparation for protection of important American inter- 
ests and as a contribution to the economic and social welfare of the inter- 
national community, the fisheries proclamation should be commended 
heartily. 

The proclamation concerning the minerals and other bedded resources of 


the continental shelf also should meet with apprcval. No statein the world |. 


would look with equanimity on the prospect of oreign unlicensed exploita- 
tion of minerals—especially ail—so near its shores. The chances of serious 
‘acrimonious conflicts resulting from such exploitations are obvious and are 
implied in the terms of the proclamation. Again it should be emphasized 
that there is no established >ractice of the statas of the world against the 
proclaimed policy. The particular problem is <lmost an entirely new one 
and the solution adopted by the President is sound and should meet with no 
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serious opposition abroad. In this case also forehanded action by proclama- 
tion is wiser than the slow, tedious, and often disappointing process of nego- 
tiation of treaties with numerous states. The process of negotiation and 
confirmażion of treaties, like that of national legislation, is not always solely 
a statesmanlike adjustment of competing interests. Often it is seriously 
complicated and controlled by selfish private group interests with strong 
influence in the politics of individual states, which thwart or delay the con- 
scientious efforts of statesmen. There are striking examples of this phenom- 
enon in our recent history. International injustices and often causes of wars 
have been due to such factors. 

These proclamations, then, are a promising contribution to a better states- 
manship which will serve the interests of a world order designed for peace and 
the mutual coöperation of peoples. They thus will contribute also to-de- 
velopment of a democratic international law supporting the just claims of 
small states as well as large and increasing the chances of peace. This demo- 
cratic law will develop through like frank appraisals of the competitive 
forces and varying conditions in our world today, instead of through mech- 
anistic adherence to traditional ill-digested generalities and slogans devised 
by theoreticians of an unscientific age of subsidized piracy, matchlocks, wood 
fires and candle-light, wide-open spaces, and glorification of cruel aggressive 
force for selfish profit—theoreticians who could have fareseen little of the 
technology, industries, social pressures and dominans impulses of our 
crowded, complex, modern civilization.’ . 
JOSEPH WALTER BINGHAM 


ITALIAN SOCIETY FOR INTERNATIONAL ORGANIZATION 


The Italian Society for International Organization was founded in Rome 
in Octobar 1944 by a group of students of international problems. Its pur- 
pose is to promote a spirit of friendly coöperation among nations and the 
organization of the international community to preserve peace. To further 
its purposes, the Society sponsors research on problems of international law, 
politics, and economics, publishes books and periodicals, sponsors lectures 
and meetings, and furthers close connections between Italian and foreign 
groups interested in the above problems. 

The Society has organized three Committees to study political, economic, 
and legal problems of international organization. At present the following 
volumes are in preparation: The United Nations Charters, Monetary Plans, 
and the Diplomatic Documents of the Second World War. Other volumes 
on problems of peace organization, foreign loans, and emigration are being 


3 For an excellent history of fishing in the sea and related international law and diplomacy, 
see the clessic Sovereignty of the Seas, by T. W. Fulton. For authorities and precedents 
supporting my comments see also the notes to my brief on the Bristol Bay case: Report on 
the International Law of Pacific Coastal Fisheries, 1938, and Stefan Riesenfeld, Protection of 
Coastal Fisheries Under International Law, Washington, 1942. 
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prepared. Before the end of this year there will be issued a quarterly called 
La Comunità Internazionale. A weekly is also being planned. 

The Society also promotes courses of lectures on international questions. 
It is now particularly interested in the possibility of obtaining lectures by 
American teachers and also in the exchange of American and Italian pro-- 
fessors for lectures and studies. r 

The Executive Board of the Society consists of Dionisio Anzilotti, formerly 
President of the Permanent Court of Justice at the Hague and professor of 
International Law, University of Rome, Chairman; Tomaso Perassi, profes- 
sor of International Law, University of Rome, Lagal Advisor to the Italian 
Foreign Office, and Leopoldo Piccardi, Councillcr of State, Deputy Chair- 
men; Roberto Ago, professor of International Law, University of Milan, and 
professor of Public American Law, Italian Center of American Studies, Sec- 
retary General; Pasquale Saraceno, professor of banking organization, Cath- 
olic University of Milan, Adviser on industrial reconstruction to the Italian 
Government and to the A.M.G., Treasurer; Carlo Antoni, professor of 
philosophy, University of Padoa, President of the I.R.C.E, (Institute for 
Cultural Relations with Foreign Countries); Count Giorgio Balladore- 
Pallieri, professor of International Law, Catholic University of Milan; 
Costantino Bresciani-Turroni, professor of Economics, University of Milan, 
formerly professor at the University of Cairo and adviser to the Egyptian 
Government; Federico Chabod, professor of Modern History, University of 
Milan; Luigi Einaudi, professor of Public Finance, University of Turin, 
formerly Member of the Committee of the League of Nations on problems 
of international double taxation; Mario Giuliano professor of International 
Law, University of Urbino, private secretary to the Under-Secretary for 
Foreign Affairs; Guido Gonella, professor of Political Philosophy, editor 
of “Il Popolo,” in Rome; Arturo Carlo Jemolo, professor of Canon Law, 
University of Rome, President of the R.A.I. (ItaHan Broadcasting Corpora- 
tion); Raffaele Mattioli, professor of banking orzanization, member of the 
Italian Economic Mission to the U.S.A. (1944-1945) ; Gaetano Morelli, pro- 
fessor of International Law, University of Naples, member of the Consiglio 
cel Contenzioso Diplomatico; Count Alessandro Passerin d’Entréves, profes- 
sor of International Law, University of Turin; Giiseppe Ugo Papi, professor 
of Economics, University of Rome, General Secretary of the International 
Institute of Agriculture; Massimo Pilotti, Attorn2y General to the Supreme 
Court of Italy, for some time Under Secretary-General of the League of Na- 
tions; Mario Rotondi, professor of Private and Comparative Law, Catholic 
University of Milan; Mario Scerni, professor of International Law, Univer- 
sity of Genoa; Luigi Salvatorelli, professor of History of the Religions, editor 
of “La Nuova Europa”; Alberto Tarchiani, Italian Ambassador to the 
United States, formerly editor in chief, with Luigi Albertini, of the ‘‘ Corriere 
della Sera”; Ezio Vanoni, professor of Public Finance, University of Venice. 

ee MARIO ScERNI 
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TRAINING AMERICAN CIVILIAN PEFSONNEL FIR CCCUPATIDN DUTIES 


The crying need for a more vital training program for Americans going 
abroad in an official or unofficial capazity is keing recognized by an increas- 
ing number of colleges and universities, as well as by some military and 
government agencies. Best-known among az-ivities in the latter group is 
the Civil Affairs Training Program, sponsore by the Office of the Provost 
Marshal General, which prepares AMG offices for duties in occupied areas.! 
Of civilian government agencies the Foreign Economic Administration was 
the first to set up and operate a “foreign area program ”’—that is, a course of 
training intended to show civilian personnel seat abroad Low foreign people . 
actually live and think, work and act, as conditioned by their geographic, 
political, economic, and environmentel and c1itural inheritance. 

The FEA Plan was of special interest as £ pathfinder in an uncharted 
field of government-sponsored educational emceavor and because the civil- 
ians trained under it were sent to German~ and Austria. Their task of 
civilian economic and political administration vas one of current and critical 
importance in areas occupied in the wake of kastle, destruction, and destitu- 
tion. It was heavy with implications for tha future. A brief summary of 
these FEA activities and experiences should tharefore be cf value to govern- 
ment agencies planning similar programs and tc educazional institutions 
engaged in reconstructing some of their educational processes. 
` The FEA German and Austrian training 2rograms began!on.March 19, 
1945, after extended planning and preparatin, and functioned off and on 
during the spring and early summer of 1945 a3 new personnel was appointed 
for overseas duty. These programs were designed to help officials and em- 
ployees assigned to Germany and Austria to Lecome acquainted with their 
future place of work and the major problems which would confront them. 
The course consisted of two. parts: — 

1. A series of lectures and group discussione wich provided a picture of 
Germany’s recent history and role in international affairs, her people and 
their ways of thinking and acting, her Goverament and administration, and 
the types, structure, and problems of her ecomomic life. The general pur- 
pose was to show what Germany was actually like both before and under 
Hitler and “why the Germans are that way.’ An effort was made to point 
out that Germans, too, can be individuals with diverse problems as well as 

stereotypes and rigid patterns of behavior ard reaction. 

A similar course was given on Austria, emphasis being placed on both. 
similarities and dissimilarities between these two Germar-language people. 

A briefer course for secretaries assigned to_Austria was offered on a more 
general basis, commensurate with the educa7innal background and general 
outlook of civil service secretaries anc clerks . 

1 See note by present writer, “Training for Americar. AMG Officers,” in this JOURNAL 


Vol. 38 (1944), p. 467, and item by Charles S. Hynzman, “The Army’s Civil Affairs, 
Training Program,” in American Political Science Rev ‘ev, Vol. XX XVIII (1944), p. 342. 
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A strenuous effort was made to find films on life and work in these coun- 
tries. While some OSS films were helpful to a. limited degree, it was dis- 
covered in general that films on foreign countr.es tend to be travelogues 
emphasizing folk dances and other striking featurzs of little value to occupa- 
tion personnel. 

2. Opportunity for individual study was provided under expert guidance ` 
in specialized and technical subjects such as national and local government 
and administration, agriculture, power, transportation, labor unions, exports 
and imports, industrial structure, government control of prices, and so 
forth. 

The Training Division studied the individual meeds of German and Aus- 
trian personnel and endeavored to bring each person into contact with 
experts of FHA and other agencies able to help him most in the limited time 
available. In this way the quickest possible progress was made in his 
special field. 

Part 1, as described, constituted’ the general pact of the training program. 
It was foinished for groups of people and was given within definite time 
limits, according to schedule. 

Part 2 provided for individual study of specialized and technical subjects 
under expert guidance. ` It was very flexible and continued until an indi- 
vidual received orders to leave the country. 

The general material on Austria and. Germany as presented in lectures and’ 
group discussion to all people going to those countries regardless of their’ 
specialty was put in syllabi. Some of these were taken over from the Civil 
Affairs Training Schocl at Stanford University, wkere the writer had been in 
charge of the German and Austrian part of the training program. Others 
were prepared by members of the FEA stafi.. 

Austrian and German libraries of general and reference materials were 
established, in part with the help of the Library of Congress. They in- 
cluded books and magazines as well as hand-books, guides, memoranda and 
other specialized material prepared by FEA, OSS and other American 
agencies, or, in some instances, by British authorities. This material 
supplemented the general lectures and in addition provided opportunities 
for study in technical and specialized aspects cf Austrian and German ` 
situations. 

The main trouble which this training program had to face was that people 
were pulled out of training and sent overseds before their training was 
finished and in many cases before they had started it. But there is no 
reason why special in-service training courses could not be offered in Berlin, 
Frankfort, and Vienna to both old and new civiliar: personnel in the occupa- 
tion army. They could thereby salvage, perhaps, some of the “fruits of 
victory” concerning which some observers despair. 


JOHN Brown Mason 
Washington, D. C. ; 
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JACKSON H. RALSTOF 
1857-1945 


Jackson H. Ralston, a member of the American Society of International 
Law from its first Annual Meeting onward, ar. Honorary Vice-President of 
the Society at the time of his death, a frequert contributor to its JOURNAL 
and participant at our annual meetings, passed away after a short illness at 
his home in Palo Alto, California, on Octok2r 13, 1945, in his 89th year. 

Mr. Ralston’s career was typically Americam. His long life was crowded 
with varied and useful accomplishment in =l! three of the vocations from 
which the ranks of our Society are mainly recruited—the practice of the law, 
law teaching, and public service. At the age cf seven the tragic death of his 
father, Judge James H. Ralston, who peri=hed in the Nevada wasteland 
since known as the Ralston Desert, threw him largely upon his own re- 
sources. His schooling was intermittent. At the age of 14.he learned to 
set type and began helping with the famiy expenses. Jackson Ralston 
nevertheless graduated in law from Georgetewn University at the age of 
nineteen in 1876. Two years later, in 1878, Fe began the practice of law at . 
Quincy, Illinois. Shortly thereafter he removed to Washington, D. C., 
where he practiced for nearly half a century cntil his “retirement” to Cali- 
fornia in 1924, where the last twenty years of his life were given over to 
active participation in civic affairs, writing, keturing on international law at 
Stanford University, to delightful association with his friends, and, last but 
not least, to a serene and happy home life. | 

Jacksan Ralston was 4 many-sided man. Ee achieved real distinction as a 
practitioner in two very different fields of the law—labor law and inter- 
national law. His interest in labor law doubtless was an outgrowth of his 
practical experience as 4 printer. It also resulted in his first service abroad 
as delegate to France and Italy of the Interrational Typographical Union of 
North America in 1878. He was for many years the Washington attorney 
of the American Federation of Labor and ¢3 such he successfully conducted 
the seven-year fight in the Bucks Stove and Ecnge case to prevent the leaders 
of the Federation, Messrs. Gompers, Mitchel, and Morrison, from serving jail 
sentences for contempt. This necessitated so successful appeals to the Su- 
preme Court of the United States.: In this maneetion mention should also be 
made of his services as counsel in the earlier case of Callan vs. Wilson which es- 
tablished the constitutional right of trial by Jury in the District of Columbia.? 


1 Gompers vs. Bucks Stove and Range Co., 1911, 33 App D.C. 83, 5.6, 221 U. S. 418; Same, 
1914, 40 App D.C, 293, 283 U. S. 604; See also Buck: Stove and Range Co. vs, American Fed- 
eration of Labor etc., 1911, 219 U.S. 581. 

2 Callan vs. Wilson (1887), 127 U. S. 540; Thayers Cases Constitutional Law, Vol. I, p. 
358. It is interesting to note that two of Mr. Ralsion’s cases, Callan vs. Wilson and Wells 
vs, Hyattsville, were below selected by Professor Thay=2r for inclusian in his great case book 
on constitutional law. 
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But it is through Mr. Ralston’s contribution to the field of international 
law as practitioner, judge, author, editor, and teacher that he is best known 
to the members of our Society. Many successful lawyers‘occasionally essay 
the practice of international law. Some of them ky good fortune make large 
fees in one or two cases. Mr. Ralston was one of the very-few men who 
really specialized in the practice of international law in the same sense that a 
man may specialize ix corporation law or as Mr. Ralston himself specialized 
in the constitutional aspects of labor law. Aside from many less known 
cases involving only private practice or private claims, he appeared in several 
cases of public importance. He was counsel for Felipe Agoncillo, the rep- 
resentative of the Philippine Republic in Washington in 1899 before the 
Philippine Insurrectian broke out. As Agent of she United States and one 
of the counsel in the case of the Pious Fund of the Californias against Mexico, 
the first case to be submitted to The Hague Court, he had the unique oppor- 
tunity of helping as Agent and Counsel to worx out with the Court the 
broad lines of procedure which have since been followed by that tribunal and 
which underlie the rules of the Court of International Justice. His success- 
ful conduct of this case, in which he obtained reccgnition of the doctrine of 
res ajudicaga in international law and obtained a substantial award in favor 
of the United States, led to his appointment by the Government of the 
United States as Umpire of the Italian-Venezuelan Commission of 1903, 
under which claims mounting to some $8,000,000 were adjudicated. There 
were eleven mixed claims commissions sitting in Caracas in 1908. Some 
were ably conducted, some not so ably. Mr. Ralston as an Umpire was 
outstanding—a real international judge. His opinions were models in their 
just disposition of the instant case and valuable zo the profession for their 
able and broad-minded treatment of questions of principle. 

His service at The Hague and Caracas directly led to his greatest contribu- 
tion to the science of international law and to his profession. This was, first, 
his scholarly edition of the Proceedings of the Venezuela Commissions of 
1908, a8 well as the French-Venezuelan Commission of 1902. A mine of 
useful precedents was thus made available to the profession. His editorial 
work on these volumes gave Mr. Ralston an intimate knowledge of many 
authorities on the little known subject of international arbitral procedure, 
and doubtless suggested his work on Internationa Arbitral Law and Proce- 
dure, 1909; subsequently expanded into his Lau and Procedure of Inter- 
national Tribunals, 1926, with supplement in 1936. This is one of the most 
useful works in the hands of the practitioner of international law, particu- 
larly in the actual trial of cases before international courts. It is an out- 
standing example of a book (like Hall’s Internationcl Lew) which a practicing 
international lawyer cannot afford to do withous as against the flood of 
theoretical books which any interesting and deve-oping subject like inter- 
national law naturally and legitimately evokes. That Mr. Ralston was at 
‘home in the discussion of the theory and history of international law sufi- 
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ciently appears from his works on these subjecte: Democracy’s International 
Law, 1922, International Arbitration from Athens to Locarno, 1929, and A 
Quest for International Order, 1941. He was at work on a new edition. of 
‘Athens io Locarno at the time of his death. It is not known whether his 
notes are in shape to be completed by another. 

No estimate of Mr. Ralston would be complete which failed to take note of 
his deep civie interest. He was a reform2r—some would say a radical 
reformer—~in his objectives, but always reasonable and constructive in his 
methods, always tolerant and respectful of those whe differed from him. 
‘The writer recalls many lively arguments on al sorts of subjects with Mr. 
Ralston over many years, but not a suggestion of irritation because of any 
differenze of opinion. 

Mr. Ralston’s interest in taxation and dicect legislation left its mark on 
the constitutional history of California, where ha was born and died, and in 
‘Maryland, state of his adoption. In 1892. as President of the Board of 
Commissioners of Hyattsville, Maryland, be endeavorad to put the single 
tax inte operation in that municipality.’ Ir 1936, in the evening of his life, 
he strove manfully albeit again unsuccessfully to secure by direct legislation 
the adoption of a single tax amendment to the Constitution of California. 
His publications What’s Wrong with Taxation? and Confronting the Land 
Question deal with the single tax. Although he failed to secure a real trial 
of the single tax in either Maryland or Caltfornia, he did write a tax amend- 
ment and was co-author of a referendum amendment adopted by Maryland. 

These activities inevitably took him into politics. He served as a delegate 
‘to the Democratic National Convention in 1908, was a candidate for Con- 
‘gress in the Fifth Maryand District in 1916, and served as Presidential 
elector in California in 1932. 

Frugal in his habits and unostentatious-in his way of life, he was generous 
to a fault when his interest was aroused in what he deemed a matter of 
principle. He made a personal contribution of $25,000 to the single tax 
campaign in California. 
= Mr, Ralston lived a long, active, useful life. As lawyer, author, editor, 
‘and public-spirited citizen he served his community. As a kindly, humorous 
intensely human man he was at home alik2 in the Ccsmos Club in Wash- 
ington and the Commonwealth Club in San Francisco. Hehad the respect of 
all whe knew him, and the affection of those who knew him best. 

WILLIAM C. DENNIS 
Vice President of the Society 


. 38ee Wells vs. Hyattsville (1893), 77 Maryland 125. Thayer's Cases on Constitutional 
Law, Vol. II, p. 1191. See also Note 2, above. 
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For tae Pericp Auausr 16-Novemsar 15, 1945 
(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. I. E. D., Chronology of In- 
.ternational Events and Documents, Royal Institute of International Affairs; C. 5. Monttor, 
Christian Science Monitor; Cmd., Great Britain Parliamentary Papers by Command; Cong. 
Rec., Congressional Record; D. S. B., Department of State Bulletin; Ex. Agr. Ser., U. 8. 
Executive Agreement Series; G. B. M. S., Great Britain Miscellaneous Series; G. B. T. S., 
Great Britain Treaty Series: P. A. U; Pan American Un.on Bulletin; V. S. T. 8 U. 8. 
-Treaty Series. 


September, 1948 

8-February 24, 1945 Ammarion (Italian). Texts of Miitary Armistice signed Sept. 3, 
1943; Additional Conditions signed Sept. 29, 1¢4€ as modified by the Protocol of 
Nov. 9, 1943; letter from General: Eisenhower to Marshal Badoglio of Sept. 29, 
1948, etc.: Cong. Ree. (daily) Nov. 6, 1945, pp. 45081-5086; D. S. B., Nov. 11, 
1945, pp. 748-761. Texts of Soeuments as yee by the British Foreign 
Office: Italy No. 1 (1945), Cmå. 6693. 


January, 1946 
27 = Icrnann—Unrrep Srares. Effected agreement by pena of notes at Reykjavik, 
regarding air transport services. ‘Text: Ex. Agr. Ser. No. 463. 


March, 1948 

.10/April 5 Panestine. Secretary of State Byrnes made public Oct. 18 a letter dated 
March 10, from the King of Saudi Arabia to President Roosevelt, and the latter’s 
reply of April 5, stating that the United States woud reach no decision on the basic 
situation in Palestine without consulting both Jews and Arabs. Texts: N. Y. 

- Times, Oct. 19, 1945, p.4. Text of Secretary Byrnes’ statement: p.4. Text of the 
statement and President Roosevelt’s letter: D. §. 3., Oct. 21, 1945, p. 623. 


Augu, 1945 

i 19-Oeiover 11 Tanermr. Representatives of Great Britain. France, Russia and the United 
States met in Paris August 10-31 to consider reéstablishment of the international 
régimein Tangier, The Final Act of the meeting, embodying nine resolutions, was 
signed August 3]. Text: DS.B., Oct. 21, 1945, pp. 618-616; Morocco No, 1 (1945), 
Cmd. 6678. Great Britain and France also signed an agreement on the same sub- 
ject. Text: D. S. B., Oct. 21, 1945, pp. 616-618 Communiqué of Sept. 4 an- 
nounced that Spain had been ordered to evacuate i-s troops from the international 
zone. Text: N. Y. Times, Sept. 5, 1945, p. 15; Lomdon Times, Sept. 5, 1945, p. 4. 
Spain presented an oral note Sept. 18 to British and French officials. The text was 
not made public. N. Y. Times, Sept. 23, 1945, p. 11; London Times, Sept. 20, 
1945, p. 4. The International Control Commissior met Sept. 25. M. Le Fur was 
reinstated as administrator Sept. 26. Spain withdrew its occupying forces and 
turned over administration of the international zone to the Commission on Oct. 11. 
C. I. E. D., Sept. 24/Oct. 7, 1945, p. 158. 


15-September 9 Wortp War. Two messages were addressed August 15 to the Tokyo 
Government by General MecArthur, previously designated to direct the surrender 
negotiations. The first demanded establishmert of radio communications, and 
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the second the dispatch of an offisial Japanese emissary. N. Y. Times, Aug. 16, 
1945, p. 1. Texts: D. S. B., Aug. 19, 1945, pp. 257-258. Texts of Japanese mes- 
sages of August 16 and General MacArthur’ reply: N. Y. Times, Aug. 17, 1945, p. 
3; D. S. B., Aug. 19, 1945, pp. 258-259. On August 15 the Emperor issued a 
rescript ordering Japanese troops to cease fghting. .D. 5. B., Aug. 19, 1945, p. 
258. Text: D. S. B., Sept. 9, 1945, p. 362. On August 17 the Japanese Premier- 
War Minister ordered obedience to the rescript. N.Y. Times, Aug. 18, 1945, p. 1. 
Text: p. 2. The Japanese delegation arrivel at Manila August 19 to arrange an 
early signature of surrender terms. N. Y. Times, Aug. 20, 1945, pp. 1,3. Text 
of statement issued August 20 bz General MacArthur al conclusion of the con- 
ference: N. Y. Times, Aug. 21, 1945, p. 1. Text of General MacArthur’s announce- 
ment of August 22 on surrender terms: N. Y Times, Aug. 23, 1945, p. 2. Premier 
Stalin proclaimed complete victory over Japan August 23. N. Y. Times, Aug. 24, 
1945, p.2. U.S. Third Fleet entered on Auzust 26 Sagani Bay, 30 miles south of 
Tokyo. N. Y. Times, Aug. 26, 1945, p. 4. The first occupation forces of the 
United States landed in Japan or August 23. N. Y. Times, Aug. 28, 1945, p. 1. 
Preliminary peace agreements for southeast Asia were signed August 28 at Ran- 
goon. N.Y. Times, Aug. 28, 1945, p. 6. Jepan signed Acticles of Surrender Sept. 
2 on board the U.S.S. Missouri in Tokyo Bay. N. Y. Times, Sept. 2, 1945, p. 1. 
Texts of documents and statements: p. 3, Text of President Truman’s address 
proclaiming V-J Day: p. 4; D. S. B., Sept. 2, 1645, pp. 299-800. Texts of docu- 
ments and President Truman’s address proclaiming V-J Day and address to the 
troops: Cong. Rec. (daily) Sept. €, 1945, pp 8488-8491. General Yamashita sur- 
rendered in the Philippines Sept. 3. N. Y. Times, Sept. 3, 1945, p. 1. Japanese 
Premier urged the people to maintain ordem. Text of statement: p. 2. Premier 
Stalin made radio address Sept. 2. Text: >. 5. The formal surrender in China 
took place at Nanking on Sept. 9. Excerpts from articles: London Times, Sept. 10, 
1945, p. 4. Credentials of Japanase delegates and facsimile of Instrument of Sur- 
render: D. S. B., Sept. 9, 1945, >p. 363-365. Text of Instrument of Surrender: 
This JOURNAL, Vol. 39 (1945) Suaplement, p. 274. 


16 DENMARK—GrEAT Brirain. Signed 5-year monetary agreement in London. Lon- 
don Times, Aug. 17, 1945, p.3. The agreexent zame into force August 20. Text: 
G. B. T. S. No. 4 (1945), Cmd. 6371. 


16 Porand (National Unity Govt.)—fovier Ruzsia. Signed treaty in Moscow for the 
delimitation of the Polish-Soviet frontier aad reparations to Poland for damages 
caused by German occupation. . N. Y. Tines, Aug. 17, 2945, p. 1. Definition of 
boundary and summary of reparations proxisiors: p. 7. Map: N. Y. Times, Aug. 
18, 1945, p. 5; London Times, Ang. 18, 1945, p. 3. 


16 THAILAND. Issued official statement of the Government’s decision to restore “good 
and friendly” relations with the United Nations. C.J.#.D., Aug.6/26, 1945, p. 94. 


16-October 27 Unirap Nations Preparztrory Commission. First meeting of the Execu- 
tive Committee opened in London on August 16. E. R. Stettinius, Jr., represented 
the United States. D. S. B., Sept. 28, 19¢5, p. 487. Adopted proposal Aug. 17 
to rotate the chairmanship every two weeks. N. Y. Times, Aug. 18, 1945, p. 7. 
Announced Aug. 27 the appointment of 1) subcommittees. N. Y. Times, Aug. 
28, 1945, p. 12. Voted to bar help from the League of Nations. N. Y. Times, 
Aug. 29, 1945, p.10. Adopted resolution Sept. 10 calling for invitations for nomi- 
nation of candidates for Judges of the In-ernetional Court of Justice. London 
Times, Sept. 10, 1945, p. 2. Adopted resaluticn Oct. 12 that its observations on 
relationship between specialized agencies ind the United Nations be submitted 
to the Preparatory Commission D. 8. B., Oct. 28, 1945, pp. 680-681; London 
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Times, Oct. 12, 1945, p. 2. Recommended a tem orary trusteeship committee to 
administer territory taken from enemy nations. .V. Y. Times, Oct. 19, 1945, p. 6. 
Completed its work Oct. 27 after approving recommendation that the home of the 
United. Nations be located in the United States, provided the site met necessary 
conditions. Selected Nov. 23 for the opening dae of the full Preparatory Com- 
mission. N. Y. Times, Oct. 28, 1945, p. 15; C.I E. D., Oct. 22/Nov. 4, 1945, p. 
190. Summary of the Committee’s report: p. 191. . 


17-30 INTERNATIONAL CIVIL AVIATION ORGANIZATION (Provisional). Elected Edward 
Warner as President on Aug. 17. N. Y. Times, Aug. 19, 1945, p. 18. It was an- 
nounced August 21 that the report on annexes te the Chicago conference agree- 
ments prepared by the U. S. was presented at the opening session on August 15. 
N. Y. Times, Aug. 22, 1945, p. 11. On August £2 Gerald B. Brophy was named 
U. S. representative on the Interim Council of the Organization. N. Y. Times, 
Aug. 23, 1945, p. 16; D.S.B., Aug. 26, 1945, p. 290. Closed 16-day session on Au- 
gust 30, to reconvene Oct. 15. N. Y. Times, Aug. 31, 1945, p. 9. 


18/25 BULGARIAN ELection. Statement by Secretary of State Byrnes with respect to the 
election and the conclusion of a peace treaty with a recognized democratic govern- 
ment in Bulgaria: D. S. B., Aug. 19, 1945, p. 274. The elections were postponed 
August 25. D.S.B., Aug. 26, 1945, p. 283; C. I. E. D., Aug. 6/26, 1945, p. 82. 


18-24 U.N.R.R.A. Councm, Adopted resolution to let the matter of displaced persons go 
over to the next meeting of the Council. N. Y. Times, Aug. 19, 1945, p. 20. The 
3d session closed on August 24. It was voted to seek additional funds from mem- 
ber nations. N. Y. Times, Aug. 25, 1945, p. 9. Text of resolutions adopted: 
G. B. M.S. No. 12 (1945), Cmd. 6682. 


19-November 9 REPARATIONS (German). Announcement was made August 19 of a note 
from the Dutch Government to Great Britain, United States, Soviet Russia and 
France, claiming reparations from Germany. C.J. E. D., Aug. 6/26, 1945, p. 93. 
Text of statement of August 30 by Edwin A. Paulsy, head of American delegation 
to the Allied Commission on Reparations: D. S..B., Sept. 2, 1945, pp. 308-309. 
James W. Angell was appointed American representative on the Commission Oct. 
23, since Edwin Pauley, his predecessor, was devoting his full time to the problem of 
Japanese reparations. D,S.B., Oct. 28, 1945, p. 688. Representatives of 14 
nations to meet in Paris on Nov. 9 to determine percentage of reparations to be 
allotted. N.Y. Times, Nov. 9, 1945, p. 6. 


20 Potanp (National Unity Govt.)—Swepen. Signed trade agreement in Warsaw. 
N. Y. Times, Aug. 21, 1945, p. 11. 


29 THaraANp-~Untrep Srates, The United States announced Thailand’s repudiation 
dated August 16, 1945, of its declaration of war against the United States. N.Y. 
Times, Aug. 20, 1945, p. 4; D. S. B., Aug. 19, 1945, pp. 261-262. 


20/September 19 GREEK Evections. France and Great Britain announced missions would 
be sent to Greece to secure a plebiscite and free elections. N., Y. Times, Aug. 21, 
1945, p. 11. Statement by U. S. Department ef State in regard to American 
observers: D. S. B., Aug. 26, 1945, p. 283. Text of joint statement issued by the 
French, British and American Governments regarding agreement to send ob- 
servers: D. S. B., Sept. 23, 1945, p. 429. The elections are to be held Jan. 10, 1946. 
N.Y. Times, Oct, 6, 1945, p. 7. 


21/24 Lenp-Leasn. President Truman issued order Avgust 21 ending lend-lease aid. 
N. Y. Times, Aug. 22, 1945, pp. 1,4. Statements of August 24 by Prime Minister 
Attlee and Mr. Churchill: N. Y. Times, Aug. 25, _945, p. 5. 
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21-25 Arr NAVIGATION. 28th Session of the Internatinal Commission for Air Navigation 
mətin London. C.J. E.D., Aug. 6/26, 1945, >. 88; D. S. B., Aug. 26, 1945, p. 294. 
The 29th session will be held } in Jane, 1946, at Madrid o? in Ireland. London 
Times, Aug. 27, 1945, p. 2. 


21—October 10 Spain (in Exile), Señor D:ego Martinek Barrio was installed as acting 
President of the Republican government in exle at Mexico City on Aug. 21. Dr. 
Jasé Giral, former Premier of Spain, was namec Premier on Aug. 22. N.Y. Times, 
Aug. 23, 1945, p: 8; London Times. Aug. 23, 194%, p. 3. Mexico recognized the 
gavernment of Señor Giral on August 28. N.Y. Times, Aug. 29, 1945, p. 9; Lon- 
den Times, Aug. 31, 1945, p. 4. Ths Spanish Embassy in Mexico City was handed 
over to the Republican government m Oct. 10. London Times, Oct. 11,-1945, p. 3. 


22-September 20 Iraty—Unrrep Srares. Text of exchange of ecrrespondence between 
President Truman, Secretary of Stale Byrnes, the Italian President of the Council 
of Ministers and the Italian Foreign Minister concerning the future Italian peace 
treaty: D. S. B., Nov. 11, 1945, pp. 761-765. 


29 #Francz (Provisional Government)—Great Brean. Signed agreement in London, 
relating to money and property located in France and Great Britain, which have 
been subjected to special measures in consecuenze of the enemy occupation of 
France. Text: G. B. T. S., no. 6 (2945). Cmo. 6675. 


30 EMERGENCY Economic Commirran FCR Europe Issued statement listing its mem- 
bers and outlining its functions. Text: D. S. B., Sept. 2, 1945, pp. 305-306. 


30 Frianp—Unritep Srares. U. S. Department of State anrounced resumption of 
relations. N. Y. Times, Aug. 31, 1345, p. 10; London Times, Aug. 31, 1945, p. 4; 
- D. 5. B., Sept. 2, 1945, p. 389. 


30 Peart HARBOR Ruport. Text of report issued by Army and Navy Boards: N . Y. 
Times, Aug. 30, 1945, pp. 18-155. 


31/November 13 Patesrrvn, Texts of President Truman’s letter ta Prime Minister Attlee 
of Aug. 31 and his statement of Nov. 13 on ths Jewish question and the establish- 
ment of a joint Anglo-American Committee ef Inquiry. V. Y. Times, Nov. 14, 
1945, p. 12; D. S. B., Nov. 18, 1945, pp. 790-791. 


September, 1946 
3-14 Pan AMERICAN Corres Conrerencr. Was hld et Mexico City, with delegates 
present from 14 countries, and observers from France, The Netherlands, Portugal 
and United States. Texts of resol-tions, ete : P. A. U. Congress and Conference 
Ser. No. 50. 


3-27 Raptio Conrerency. Third Inter-American Radiocommunications Conference 
opened at Rio de Janeiro on Sept. 3. N. Y Times, Sept. 4, 1945, p: 8. U.B. 
delegates: D. S. B., Aug. 26, 1945, p. 293. The plerary session of Sept. 25 approved 
several resolutions. N. Y. Times, Sept. 26, .945, p. 14. Discussions concluded 
Sept. 25 and on Sept. 27 a telecommunication: convention was signed, Summary 
of the conference: D. S. B., Nov. 4. 1945, pp. 735-787. 


4 Prisoners ofr War. Department of State relessed report on its activities on behalf 
of prisoners of war and civilian internees, held ky Japan. Text: N. Y. Times, 
Sept. 6, 1945, pp. 16-17; Cong. Ree. (daily) Sert. 6, i pp. 44074-4081; D. S. B., 
Sept. 9, 1945, pp. 343-357. 


5/8 Erniorra—Franos (Provisional Government). Sigaed agreement Sept. 5, restoring 
to France rights over the railway from Jibutt to Addis Ababa.as set forth in the 
Concession of 1908. C.J. E. D., Sept. 10/2=, 1945, p. 131; Announced Sept. 8 
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an agreement on demarcation of the border between Ethiopia and French Somali- 
land. N. Y. Times, Sept. 10,-1945, p. 7. 


7 Great Britain—THe NETHERLANDS. Signed exchange agreement in London. 
N. Y. Times, Sept. 8, 1945, p. 5; London ee Sept. 8, 1945, p. 4, G. B. T. 8. No. 
7 (1945), Cmd. 6681. 


10 Sram. Chargé d’ Affaires ad interim in Washington made public the decision of the 
Ae Council of Ministers of his country to discard the use-.of the terms “Thailand” and 
Thais.” The term “Thai” as applied to the language, will continue to be used. 

DS. B., Sept. 28, 1945, p. 436. 


10-Ociober 2 Counci or Foreign Ministers. Met in London. U. S. delegation:. 
D.S. B., Sept. 9, 1945, p. 376. Principal‘member: of delegations: London Times, 
Sept. 11, 1945, p.4. Excerpts from Yugoslav mem»erandum of Sept. 18, concerning 
territorial claims against Italy: N. Y. Times, Sept. 17, 1945, p. 2. Summary: 
London Times, Sept. 18, 1945, p.4. Announcement was made of U.S. proposals for 
a treaty with Italy. Text of proposals: N. Y. Times, Sept. 23, 1945, p. 12. Russia 
proposed on Sept. 24 the formation of an Allied ccuncil to govern Japan. N. Y. 
Times, Sept. 26, 1945, p. 1. Secretary General of the Arab League sent a letter to 
the Council Sept. 28, demanding an independent Libya, with an ad interim ad- 
ministration by the United Nations. N. Y. Timez, Oct. 5, 1945, p. 2. The con- 
ference closed Oct. 2, in a deadlock over procecural matters. No joint com- 
muniqué was issued. London Times, Oct. 3, 1945, p. 4; N. Y. Times, Oct. 3, 1945, 
p. 1. Text of Sesretary Byrnes’ statement: p. 2: D. S. B., Oct. 7, 1945, p. 518; 
Text of Secretary Byrnes’ report by radio: D. S. B., Oct. 7, 1945, pp. 507-512; 
N. Y. Times, Oct. 6, 1945, p. 8. Text of statement by John Foster Dulles on the 
meeting: N. Y. Times, Oct. 7, 1945, p. 20. Tex of Foreign Secretary Bevin’s 
report of Oct. 9 to the House of Commons: N. Y. Tames, Oct. 10, 1945, p.6. Texts 
of communiqués from Sept. 12-October 2: D. S. B., Oct. 14, 1945, pp. 564-567. 


1k AUSTRIAN Occupation. Allied Council for Austria issued proclamation assuming 
supreme authority in all matters affecting Austria as a whole. London Times, 
Sept. 13, 1945, p. 3. 


11-26 Japan—Stram. Siamese note of Sept. 14 to the United States stated that the Siamese 
Government officially notified the Japanese Goverrment on Sept, 11 that the Pact 
of Alliance, conclided in 1941, and all treaties and agreements accessory thereto 
had been abrogated. D. S. B., Sept. 30, 1945, p. 498. On Sept. 26 the Siamese 
Minister of Foreign Affairs announced to Japanese Foreign Minister the termina- 
tion of certain agreements, including those of Jude 12, 1940 and May 9, 1941. 
D. Š. B., Oct. 7, 1945, p. 521. 


13-October 5 Hearta Organization. Brazilian and Chinese officials sent notes of Sept. 
13 and 14 to the United States, requesting coéperacion of the United States in the 
convening, at an early date, of a conference to create an international health or- 
ganization. Texts, with reply of the Acting Secretary of State: D. S. B., Oct. 21, 
1945, pp. 638-639. 


14/ 16 Potanp (National Unity Govt.)}—Vatican. Polard dami the Concordat, 
signed Feb. 10, 1925. N.Y. Times, Sept. 15, 1945, pp. 1, 9; C. I. E. D., Sept. 10/23, 
1945, p. 141. The Vatican announced Sept. 16 no official confirmation of the 
denunciation had been received. London Times, Sept. 17, 1945, p. 3: 


14-October 25 Japanese Occupation. Text of General MacArthur’s statement of U. S. 
occupation policies as applied to Japan: N. Y. Times, Sept. 15, 1945, p. 4. Text of 
General MacArthur’s announcement of full demobilization of Japan’s army and navy 
(Oct. 15]: N. Y. Times, Oct. 16, 1945, p.2. “At the direction of the Allied powers” 
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General MacArthur ordered on Oct. 25 transfer of all Japanese diplomatic and con- 
sular property, archives, etc. and recall of its diplomatic and consular representa- 
tives in neutral countries. N. Y. Times, Oct. 25, 1945, p. 1. A directive from 
General MacArthur regarding political, civil end religious Eberties and discrimina- 
tion on grounds of race, nationality, creed, or political opinion was issued Oct. 4. 
Text: D. S. B., Noy. 4, 1945, pp. 730-732. 


19 Konma. United States occupation forces revoked six Japanes2 laws which denied free 
religious worship, speech and freedom of the press. N. Y. Times, Sept. 20, 1945, 
p. 2. 


22 Jaranesn Occupation. White House released on Sept. 25 a statement of U. S. 
iitial post-surrender policy for Jepan, prepared jointly by the State, War and 
Navy Departments. Text: D. S. B., Sept. 23, 1945, pp. 428-427; Cong. Ree. 
(daily), Sept. 24, 1945, pp. 9029-9030; N. Y. Times, Sept. 23, 1045, p. 3. 


24 Great Brirain--Untrep Srates. Signed agreement in London, providing equal 
access to the world’s oil resources. N. Y. Tomes, Sept. 25, 1945, p. 1. Text: p. 
17; London Times, Sept. 25, 1945, r. 3; D. S. B., Sept. 30, 1945, pp. 481-483; Cong. 
Rec. (daily), Nov. 2, 1945, pp. 10481-10482; United States No. 3 (1945), Cmd. 6683. 


24-28 Wan Crimes. President Truman appointed on Sept. 24 Francis Biddle and John J. 
Parker (alternate) as representatixes on the International Military Tribunal to 
try German war criminals. N. Y. Times, Sept. 26, 1945, p 12. Staff of technical 
advisers: D. 8. B., Sept. 30, 1945, p. 488. Great Britain named Sir Geoffrey 
Lawrence, Lord Justice of the Court of Appeals, ss its member. Maj. Gen. I. T. 
Nikitchenko and Henri Donnedieu le Vabres sre the Russian and French members. 
N. Y. Times, Sept. 29, 1945, p. 8; London Times, Sept. 29, 1945, p. 4. 


25 War Cries. President Osmefia signed tha till creating a people’s court to hear 
Philippine war crimes cases. N. Y., Times, Sept. 26, 1945, p. 14. 


25-October 3 Wortp Trape Union Congress. Opened Sept. 25 in Paris. London 
Times, Sept. 26, 1945, p. 4. Conference adorted on Oct. 3 the constitution estab- 
lishing the World Federation of Trade Unions and on that day converted itself 
into the first meeting of the Federazion. Trade Union World (London), Sept. /Oct. 
1345, p. 1. 


25—November 4 Grenman Occupation. The Allied Control Council for Germany reached 
agreement legalizing Allies’ contral of all phases of German life and ordered the 
abolition of all German armed forcas, the S. £., the 8. A., Gestapo, their organiza~ 
tions, staffs, etc. ` N. Y. Times, Sert. 26, 1945. p.1. Summary of agreement: p. 12. 
Text: D. S. B., Oct. 7, 1945, pp. 615-521. Approved on Oct. 10 a law ending and 
liquidating all Nazi organizations cf every form. Text of Law was to be published 
Oct.12. N.Y. Times, Oct. 11, 1945, p.3. The Council mede decisions concerning 
restoration of inland transport and coastwise shipping, relaxation of restrictions on 
normal inter-zone trading, and recall of certezin German officials and nationals in 
various countries. C.I.E. D., Sect. 10/28, 1945, p. 132. Proclaimed Oct. 22 that 
a new judicial system would be established. C.T. E.D., Oct. 22/Nov. 4, 1945, pp. 
188-189. Agreed Oct. 30 on formula for claims and evaluation of goods. N. Y. 
Times, Oct. 31, 1945, p. 11. The text of a law providing for assumption of con- 
trol over all German property and assets outside Germany was published in Berlin 
on Nov. 4. C.I. E. D., Oct. 22/Mov. 4, 1945, p. 190. 


28 Unirep Srares. President Truman issued two proclamations asserting U. S. juris- 
diction over the oil and other readurces of the-continental shelf under the high 
seas, and the right to establish fish conservetion zones. N. Y. Times, Sept. 29, 
1945, p. 2. Texts: D. S. B., Sept. 30, 1945, >p. 485-486. 
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29-October 8 Reruarres. United States issued on Sept. & the report of Earl G. Harrison, 
sent to Europe to study conditions among refugees in western Europe and in the 
SHAEF areas of Germany with particular refererce to Jews. Text: N. Y. Times, 
Sept. 30, 1945, p. 38; Cong. Rec. (daily), Oct. 2, 1945, pp. 9871-9374. Letter to 
General Eisenhower from President Truman on condition of Jews in Europe: pp. 
9374-9375. ‘Texts of report and letter: D. S. 3., Sept. 30, 1945, pp. 455-463. 
General Eisenhower’s letter of Oct. 8 to President Truman defended kis handling 
of German Jews. Excerpts: N. Y. Times, Oct. 17, 1945, p. 8. Text: D. S. B., 
Oct. 21, 1945, pp. 607-609. 


29-November 28 Fan Eastern Apvisory Commission. Text of Secretary of State Byrnes’ 
statement of Sent. 29 on the establishment of a Commission to discuss Japanese 
control policies to meet in Washington: D. S. B., Oct. 7, 1945, p. 545. - Invitations 
were sent to Great Britain, China, France, Netherlands, Philippine Commonwealth, 
Canada, Australia, New Zealand and Russia. X. Y. Times, Oct. 11, 1945, p. 1. 
Text of “terms of reference,” defining the membership and powers of the proposed 
Commission: p. 2; D. 5. B., Oct. 14, 1945, pp. 562, 580. The Commission met on 
Oct. 30 and adjourned to Nov. 6. N. Y. Times, Ict. 31, 1945, p. 3. Members of 
delegations: N. Y. Times; Oct. 30, 1945, p.3. Text of Secretary Byrnes’ statement 
at opening session: D. 8. B., Nov. 4, 1945, pp. 728-729. Adjourned Nov. 7 for two 
days. N.Y. Times, Nov. 8, 1945, p. 7. Adjourned Nov. 9 until Nov. 16, after 
setting up two working committees, one to study basic policies and objectives; the 
other, to study the war criminals question as it applies to Japan. N. Y. Times, 
Nov. 10, 1945, p. 4. Announcement was made Dov. 28 that the Commission will 
recommend thar General MacArthur shall at all times have ‘‘reserve power” as 
Supreme Commander. N. Y. Times, Nov. 29, 1945, pp. 1, 2. 


October, 1945 

1/20 AUSTRIAN RECOGNITION {Provisional Government). On Oct. first the Allied Council 
for Austria adopted resolution, recommending that the authority of the Provisional 
Government be extended to the whole of Austria, subject to the guidance and con- 
trol of the Council. D. S. B., Oct. 21, 1945, p. 612. The Council recognized de 
facto the Provisional Government of Karl Renner, with the proviso that free elec- 
tions be held not later than Dec. 31, 1945. N.Y. Times, Oct. 21, 1945, pp. 1, 9; 
London Times, Oct. 22, 1945, p. 4. 


3 CANADA—UNITED Srates. Signed protocol at Ot-awa, annexed to and forming a 
part of the Treaty for the Extradition of Crimirals, signed at Washington, Apr. 
29, 1942. Text of treaty and protocol: Canada T-eaty Ser. 1945, No. 12. Text of 
protocol: Cong. Rec. (daily), Nov. 16, 1945, p. 10342. l 


3-8 Worip FEDERATION OF TRADE Unions. Formation vas proclaimed on Oct. 3. N.Y. 
Times, Oct. 4, 1945, p. 11. Sir Walter Citrine vas elected president on Oct. 6. 
C. I. E. D., Sept. 24/Oct. 7, 1945, p. 149. The Conference closed October 8, after 
adopting resolutions demanding labor represennation in world peace councils, 
protection of democratic rights of workers, concemnation of General Franco of 
Spain, Vice President Perón of Argentina, ete. Headquarters of the new World 
Federation will be in Paris. N. Y. Times, Oct. 9, 1945, p. 4. 56 nations were 
represented. London Times, Oct. 9, 1945, p. 3. 


3/8 Aromic Enprey. President Truman sent message to Congress Oct. 3 on use of 
atomic energy. Text: N. Y. Times, Oct. 4, 194E, p. 4; Cong. Rec. (daily) Oct. 3, 
1945, pp. 9478-9479. On Oct. 8 President Truman announced United States had 
no intention of sharing with any other nation the industrial secret of the atomic 
bomb. N. Y. Times, Oct. 9, 1945, p. 1. 
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3/12 Pauestinn. Government of Iraq relezsed texs of a note to the United States oppos- 
ing Jewish influx without Arab consent. Partial text: N. Y. Times, Oct. 4, 1945, 
p.4. Representatives of four Arab stetes handed to Secretary Byrnes on Oct. 12 
a memorandum warning of war in the Middle East if an independent Jewish politi- 
cal state were set up in Palestine. Text: N. Y. Times, Oct. 21, 1945, p. 25. 


6 Norway—Untrrep States, Effected agreement by exchange of notes in Washing- 
ton, regarding reciprocal civil air trensport of passengers, cergo and mall. N.Y. 
Times, Oct. 7, 1945, p. 16. Text: D. S. B., Oct. 7, 1945, pp. 550-552. 


9 France (Provisional Government)—Great Barrain. Signed agreement in London 
on recognition of French sovereignty in British-occupied areas of Indo-China. 
N. Y. Times, Oct. 11, 1945, p. 3. 


11 CHINA. Joint communiqué was issued in Chungking outlining the extent of political 
agreement reached by Generalissimo Chiang Kai-shek and General Mao Tze-tung, 
leader of the Communist groupin Yenan. M, Y. Times, Oct 12, 1945, p. 1. Sum- 
mary and extracts: p. 3. | 


12-17 Arnaentina. Following ejection of Vice President Col. Juan Perón, from the Gov- 
ernment on the 9th, President Farrell accepted the resignetions of all Ministers 
and Secretaries of State except Minister of War General Avalos. Col. Perón was 
pleced under arrest. N. Y. Times, Oct. 13, 1945, p. 1. On Oct. 17 Col. Perón re- 
turned to power and swept out of office the Cabinet just formed by Attorney Gen- 
eral Alvarez, N.Y. Times, Oct. 18, 1945, pp. 1,10. New Cabinet: N. Y. Times, 
Oct. 21, 1945, p. 27. l 


15 Laval, PÆærRE. After attempting to poison himself the former Premier was shot by 
a firing squad as a traitor, N. Y. Times, Ost. 16, 1945, p. 1. 


15—-November 6 INTERNATIONAL LABOR ORGANIZATION. 27th conference opened in Paris 
Oct. 15, with 39. nations represented. Renewed 'invitaticn to Russia to join. 
N. Y. Times, Oct. 16, 1945, p. 8; London Times, Oct. 16, 1945, p. 3. Empowered 
the Governing Body to open negotiations to secure control of I. L. O. properties 
and assets held on its behalf by the League of Nations. London Times, Oct. 25, 
1945, p.3. U.S. delegation: D. S. B., Sept. 30, 1945, p. 470. Admitted Iceland to 
membership and readmitted Italy and Guatemala on Oct. 19. Voted to exclude 
Argentine workers’ and employers’ delegations and on Nov. 1 elected Governing 
Body to serve three years. Londor. Times, Nov. 2, 1945, p. 3, and Nov. 5, p. 3. 
The conference closed Nov. 5. The Goverring Body elected Nov. 6 as its chair- 
man Guildhaume Myrddin-Evans. N. Y. Times, Nov. 7, 1345, p. 15. 


16—November 1 Foop AND AGRICULTURE ORGANIZATION OF THE Untred Nations. Dele- 
gates from 41 nations opened conference at Quebec Oct. 16. Cong. Rec. (daily), 
Nov. 6, 1945, p. 10584. U. S. delegations: D. S. B., Oct. 7, 1945, p. 522. Dele- 
gates of 30 nations signed the cons:zitution establishing the Organization at the 
opening session. D. S. B., Oct. 21, 1945, pp. 619-620. Text of President Tru- 
man’s message to the conference: N. F, Times, Oct. 18, 1945, p.10. Brazil, Poland, 
Cuba and Ecuador signed the constitution on Oct. 22, D. 8. B., Oct. 28, 1945, 
p. 686. Voted that the city selected as headcuarters for the United Nations should 
also serve the F.A.O. N.Y. Times, Oct. 23, 1945, p. 4. Sir John Boyd Orr was 
elected Director General on Oct. 27. Syria and Lebanon were elected to member- 
ship, becoming the 36th and 37th countries. Executive Committee members: 
N. Y. Times, Oct. 28, 1945, p. 14. “he Conference closed Nov. 1. N. Y. Times, 
Nov. 2, 1945, p. 4; D. 8. B., Nov. 4, 1945, p. 726. 
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17 Permanent Court OF ARBITRATION. British Foreign Office announced reappoint- 
ment of Sir Cecil Hurst, and the appointments oz Lord Justice du Pareq and Sir 
Arnold McNair ss members of the Court. London Times, Oct. 18, 1945, p. 4. 


17 Sovimr Russu—Unirep Srares. Announcement was made of the signature in 
Washington of a credit agreement for more than $350,000,000 worth of goods, 
delivery of which was halted on V-J day. C. & Monitor, Oct. 17, 1945, p. 11; 
N. Y. Times, Oct. 18, 1945, p. 4. 


17-November 4 Gurmax Occupation. Department of State made public Oct. 17 the 
text of a directive sent to General Eisenhower, setting forth U. S. policy with 
reference to military occupation of Germany. J was originally issued in April, 
1945. Text: D. S. B., Oct. 21, 1945, pp. 596-607: N. Y. Times, Oct. 18, 1945, pp. 
12-13, Allies proclaimed equality of all before the law, revoking penalties under 
Nazis. Excerpts from proclamation: N. Y. Times, Oct. 23, 1945, p. 1. Control 
Council published Nov. 4a law regarding German external assets. London Times, 
Nov. 5, 1945, p. 3. 


18 INTERNATIONAL Mruarary TRIBUNAL. On Oct. 13th the 25,000-word indictment 
against 24 leading Nazis was handed down by she commission to draw up the 
document. Text: N. Y. Times, Oct. 19, 1945, pp.11-14. The Russian member of 

_ the Tribunal presided. London Times, Oct. 1€, 1945, p. 4. Summary of the 
indictment: pp. 5, 8. 


19 Beterom—Unirep Statps. Issued joint statement announcing conclusion of ar- 
rangements regarding financial and supply problems created by the termination of 
lend-lease aid to Belgium. Text of statement: D. S. B., Oct. 21, 1945, pp. 610-611. 


19 Francs (Provisional Government)—Gruat Briraww. Signed agreement for relief 
from double taxation in certain circumstances of individuals and companies. 
Text: France No. 3 (1945), Cmd. 6692. 


20 War Crimes. Mr. Justice R. H. Jackson stated that the question of the legality of 
retroactive laws to fit war crimes had been ans-vered fully by provisions of the 
Charter establishing the International Military Tribunal and in his Report to’ 
President Truman. N. Y. Times, Oct. 21, 1945, p. 18. 


21/November 2 France (Provisional Government). Held first postwar election Oct. 21, in 
which the proposal for a new constitution was approved. N, Y. Times, Oct. 22, 
1945, p.1. The final meeting of the Cabinet was held Nov. 2. N.Y. Times, Nov. 
3, 1945, p. 3; London Times, Nov. 3, 1945, p. 3. 


21-80 VENEZUELA. Following a two-day clash of forces backing President Medina and 
rebels, a junta, headed by Romulo Betancourt, assumed control of the country. 
N. Y. Times, Oct. 22, 1945, p. 1. Provisional Cabinet: N. Y. Times, Oct. 23, 1945, 
p. 8. Cuba, Ecuador and Paraguay recognized -he Government Oct. 25. WN. Y. 
Times, Oct. 26, 1945, p.8. Great Britain, Unitec. States and Brazil granted recog- 
nition Oct. 30. Other nations which had previcusly recognized the new regime. 
Guatemala; Uruguay, Bolivia and Mexico. N. 2. Times, Oct. 31, 1945, p. 10. 


CZECHOSLOVAKIA, President Beneš signed decree, nationalizing key industries and 
banks. N. Y. Times, Oct. 25, 1045, p. 7; London Times, Oct, 29, 1945, p. 3. 


Fintanp—Sovier Russia. Announcement of Russian demand for increase in rep- 
arations to 79 million dollars, from the 50 millions of the Armistice terms, to be 
paid during 1946. N. Y. Times, Oct. 25, 1945, p. 8. 


25 Ba.Lerom-—France (Provisional Government). Signed cultural and short-term 
commercial agreements in Paris. N.Y. Times, Get. 26; 1945, p..6; London Times, 
Oct. 27, 1945, p. 3. i 
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Fintanp—sovier Russia. Joint Rueso-Finnish Commission for the demarcation of 
the frontier near Petsamo, signed an agreement on that border, and also signed, 
with a representative of Norway, a protocol defining the point of contect of the 
frontiers of the three countries. Lendon Times, Oct. 30, 1945, p. 3. 


GERMAN Occupation. General Eisenhower’s letter to President Truman urged 
turning over the government of Germany to Allied civil authorities, as soon as 
possible. Text: N. Y. Times, Nov. 1, 1945, p. 8; D. S. B., Nov. 4, 1945, p. 711. 


Porsa Recoenirion (National Unity Government). Mexico granted recognition. 
N. Y. Times, Oct. 27, 1945, p. 6. 


Unrrep Srares Fornien Poricy. Text of President Truman’s address in New York 
on Navy Day: N. Y. Times, Oct. 28, 1945, p. 38; D. S. B., Oct. 28, 1945, pp. 653- 
656. 


CZECHOSLOVAKIA., President Beneš arnounced his signature o a decree, confiscating 
all German and Hungarian property in the country. N. Y. Times, Oct. 29, 1943, 
p. 5. Parliament met for the first time since Dec. 16, 1988. C.J. E. D., Oct. 
22/Nov. 4, 1945, p. 187. 


War Crimes. First war crimes trial in the Pacific area, that of General Yamashita, 
opsned in Manila. N. Y. Times, Ost. 29, 1945, p. 1. 


Brazi. Resignation announced of President Getulio Vargas and assumption of 
office by Supreme Court Judge José Linhares. N.Y. Times Oct. 31, 1945, p. 1: 


Mpxico. President Avila Camacho issued a proclamation cleiming sovereignty for 
Mexico over all resources in the off-shore territory, known as the continental shelf. 
This proclamation, with another desling with fishing zones off the coast, was sim- 
ilar to those issued Sept. 28 by President Truman on the same subjects. N. Y. 
Times, Oct. 31, 1945, p. 10. 


PERMANENT COURT or INTERNATIONAL Justica. For the first time since the war 
the Court met at The Hague, with eight of the fifteen judges present. C. 38. Moni- 
tor, Oct. 30, 1945, p. 2. 


Arab Leaaun. Second ordinary session of the Council opened in Cairo with seven 
states represented, N. Y. Times, Nov. 1, 1945, p. 6. 


November, 1946 


1 


1 


1 


CzECHOSLOVAKIA-—-GREAT BRITAIN. fLigned monetary agreementin London. Text: 
G. B. T. 8. No. 8 (1945), Cmd. 6694 


CzEcHOSLOVAKIA~-GREaT BRITAIN. Signed agreement in London relating to money 
and property situated m Czechoslovakia and the United Kingdom, which have 
been subjected to special measures in consequence of the enemy occupation of 
Czechoslovakia. ‘Text: Œ. B. T. S. No. 9 (1945), Cmd. 669E. 


REPARATIONS (Japanese). President Truman announced members of the mission 
which will develop a program for exacting reparations from Japan. D. S. B. 
Nov. 4, 1945, p. 729. 


1-16 EDUCATIONAL Conference. United Nations Educational anc Cultural Conference 


convened in London Nov. 1. London Times, Nov. 2, 1945, p. 7. Text cf invita- 
tion and list of U. S. delegates: D. £. B., Oct. 21, 1945, pp. 624-625. 43 nations 
sent delegates and one nation an observer. D. S. B., Nov. 18, 1945, p. 801. At 
closing session a constitution was adopted, establishing a world educational or- 
ganization to be known as the Unitec Nations Educational, Scientific and Cultural 
Organization. N.Y. Times, Nov. 17, 1945, p. 6, London Times, Nov. 17, 1945, p. 
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5. English text of Constitution and Final Act: D. S. B., Nov. 18, 1945, pp. 801- 
806; Cong. Rec. “daily) Nov. 26, 1945, pp. 11181-11184; Œ. B. M. S. No. 16 (1945), 
Cmd. 6711. The seat of the Organization will be in Paris. Department of State 
issued a brief report of the Conference. Text: D. 5. B., Nov. 18, 1945, pp. 798-800. 


2  $Hunearran Recoenirion (Provisional Governmert). Switzerland and the United 
States granted recognition. N. Y. Times, Nov. %, 1945, p. 3, and Nov. 3, p. 3. 


4/13 Hunaary (Provisional Government). Elections wece held Nov. 4, with the conserva- 
tive Small Landholders party polling the most vozes. N. Y. Times, Nov. 6, 1945, 
p. 1. The new Cabinet was announced Nov. 1% Members: N. Y. Times, Nov. 
14, 1945, p. 10. 


6 Motorov, Vuapiar. Text of Foreign Commissar’s address, relative to a review of 
the war and the peacetime program of Russia: A. Y. Times, Nov. 7, 1945, p. 14; 
Russian Embassy. Information Bulletin (Washington) Nov. 27, 1945, no. 123. 


6-13 Francn. Newly-əlected Constituent Assembly me and accepted the resignation of 
the wartime Provisional Government on Nov. 3. N. Y. Times, Nov. 7, 1945, 
p. 16; London Times, Nov. 7, 1945, p.4. Felix Gouin was elected President of the 
Assembly Nov. 8. N. Y. Times, Nov. 9, 1945, p. 6. On Nov. 13 the Assembly 
elected General de Gaulle interim- President waile a new constitution is being 
drafted. N. Y. Times, Nov. 14, 1945, p. 1; London Times, Nov. 14, 1945, p. 4. 


7 Darpayeuies. Secretary of State Byrnes annourced that the United States had 
made a proposal to Turkey which would give freer passage of the Straits to the 
Black Sea powers. Outline of points: N. Y. Times, Nov. 8, 1945, p. 2; D, §. B., 
Nov. 11, 1945, p. 766. - 


8 Great Brrrarw-—~Norway. Signed monetary agreement in London. Text: 
: G. B. T. S. No. 10 (1945), Cmd. 6697. 


8 Merxico—Unrrep Srarms. Exchanged ratificatious Nov. 8 at Washington of the 
water treaty, signed Feb. 3, 1944, and supplementary protocol, signed Nov. 14, 
1944. The treaty entered into force on exchange of ratifications. D. S. B., Nov. 
11, 1945, pp. 770-772. President Truman signec: proclamation of the Treaty and 
Protocol of Feb. 3 and Nov. 14, 1944. D.S. B.. Dec. 2, 1945, p. 901. 


10 ALBANIAN Recoanrrion. United States notified the Provisional Government of its 
readiness to accord recognition under certain cenditions. Great Britain sent a 
similar notice and the Russian radio announced the decision to establish diplomatic 
relations. Text of United States note: N. Y. Times, Nov. 11, 1945, p. 16; D. S. B., 
Nov. 11, 1945, ». 767. Summary of British note: London Times, Nov. 12, 1945, 
p. 3. 


12/15 Noxset Prizes. Nobel Committee of the Norwegian Parliament announced award 
of the 1944 peace prize to the International Red Cross, and that for 1945 to Cordell 
Hull. N. Y. Times, Nov. 18, 1945, p. 1. Othe: awards: N. Y. Times, Nov. 16, 
1945, p. 21. A 


13 Arrupe, Cement. Prime Minister addressed joist session of Congress. Text of 
address: Cong. Rec. (daily) Nov. 13, 1945, pp. 10287-10789; N. Y. Times, Nov. 14, 
1945, p. 4; London Times, Nov. 14, 1945, pp. 4, 3. 


15 Atomic Enpray. Following conferences by President Truman, Prime Ministers 
Attlee of Great Britain and Mackenzie King of Canada, an Agreed Declaration was 
issued. Text: Cong. Rec. (daily) Nov. 15, 1945, p. 10879; N. Y. Times, Nov. 16, 
1945, p. 3; London Times, Nov. 16, 1945, p. 4; Canada Treaty Ser. 1945, No. 13; 
D.S. B., Nov. 18, 1945, pp. 781-782. 
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Mozripartirs CoNVaNTIONS 


Arm: SERVICES TRANSIT AGREEMENT. Chicazo, Dec. 7, 1944. 

Acceptances: 

Australia. Aug. 25, 1945, 

Greece. July 9, 1945. 

Spain. July 27,1945. D. S. B., Oct. 14, 194E p. 584. 
Ain TRANSPORT AGREEMENT. Chicago, Dec. 7, 1944. 

Reservation relinquished: 

The Netherlands. Sept. 21, 1945. D. S. B., Oct. 14, 1945, p. 584. 
ÅVIATION. Interim Agreement. Chicago, ec. 7, 1944. 
Acceptances: 
Greece (effective Sept. 21, 1945). 
Spain (effective Aug. 2, 1945). D.S. B., Oct. 14, 1945, p. 584. 
EUROPEAN INLAND TRANSPORT. London, Sapt. 27, 1945. 
Signatures: 
United States, Soviet Russia, Great Britain, France, Poland, Czechoslovakia, The 
Netherlands, Belgium, Luxembourg, Norway Yugoslavia anc Greece. 
To be in force two years, subject to prolonzation. London Times, Sept. 28, 1945, p. 4. 
Text: G. B. M. S. No. 13 (1945), Cmd. 6685; belor, Supplement, p. 31. 
SHIPPING. London, August 5, 1944. 
Accession: 
Denmark (effective Aug. 8, 1945). D. 3S. B., Aug. 26, 1945, p. 295. 
Unrren Nations CHARTER. San Francisco, June 25, 1945. 
Promulgation: 
United States. Oct. 31, 1945. D. 8S. E., Nov. 18, 1945, p. 817. 
Ratifications deposited as of Nov. 16, 1945: D. S. B., Nov. 18, 1945, p. 818. 
Signatura: 
Poland. Oct. 15, 1945. D. S.B., Oct. 21, 1945, p. 627. . 
Table showing action taken on the Charter: D. S. B., Nov. 18, 1945, p. 818. 
Secretary of State Byrnes signed Oct. 24, 1945, a protocol attesting the fact that the 
Charter had come into force. N. Y. Times, Cet. 25, 1945, p. 1. Text of protocol: 
p. 7; D. S. B., Oct. 28, 1945, pp. 679-680. 
Waarme. Supplementary Protocol. London, Oct. 5, 1945. 
Signatures: 
Canada, Great Britain, Mexico, New Zealand, Norway and United States. 

Text: Cong. Rec. (daily) Nov. 26, 1945, p. 11161; 79th Cong., ist sess. Exec. J. 

The purpose of the Protocol is to bring irto force the Protocol of Feb. 7, 1944 without 
awa:ting the accession of Ireland, all other signatory governments having deposited 
ratifications or accessions. D. S. B., Nov. 25, 1945, p. 872. 

Dororuy R. DART 
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FIELDS v. PREDIONICA I TKANICA 
NEW YORE SUPREME COURT, APPELL«aTE DIVISION * 


[November 18, 1942] 

One sovereign may function in territory of another wita latter’s consent; courts will not 
inquire into validity of seizure made by another government outside the territory of their 
own state; immunity of property owned by foreign sovereign. 

CALLAHAN, J. Plaintiff, having obtained en attachment against the 
property of the defendant, caused a levy to be made thereunder on July 14, 
1941, on 963 bales of cotton, which were part of she cargo of the SS Bosiljka, 
then in the Port of New York. 

The Royal Yugoslav Government, appearing specially pursuant to per- 
mission granted by this court (See 263 App. Div. 155), moved to vacate the 
levy. It asserts the ownership of the cotton, cleiming to have requisitioned 
it prior to the date of thelevy. Plaintiff disputes the existence of any gov- 
ernmental requisition, and questions the validity thereof, if one was at- 
tempted. 

Service of process in this action was made on the defendant by publication. 
Defendant has defaulted. The officers of defendant are in Yugoslavia. 
That country was occupied by the enemy arnies of Germany and Italy 
before the publication of the summons. Under the circumstances, it can 
be readily understood that defendant’s officers, cr other Yugoslav claimants, 
have had no opportunity to appear in this suit. In fact, the Yugoslav 
Minister states that it has been impossible to ascertain the whereabouts 
of the officers of the defendant corporation. 

On the motion to vacate the attachment, Special Term appointed a referee 
to hear and report on the following questions: (_) whether the Royal Yugo- 
slay Government, acting through its Minister, attempted to requisition the 
vessel, the steamship Bosiljka, and/or its cargo, and attempted to vest title 
to the 963 bales of cotton in the Yugoslav Government; and (2) if there was 
a purported requisition, whether it was in accordance with Yugoslav law? 

The referee reported against the contentions of the Yugoslav Govern- 
ment, answering both questions in the negative. 

The present appeal is from an order confirming the referee’s report, and 
denying the motion to vacate the attachment. 

Upon the hearing before the referee, no witresses were called. The rec- 
ord consists of stipulations concerning some of the facts, and documentary 


* 265 A.D. 182. See also same case on earlier hearing 263 A.D. 155, where it was held 
that the Yugoslav Government was entitled to an order permitting it to appear to assert 
sovereign rights where its duly authorized agent had ass2rted ownership of property, ab- 
sence of any representation from U. S. Executive Department being no bar to same. 
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proof. By consent of the parties afidavits were submi:ted by both sides 
from persons claiming to be experts as to the law of Yugoslavia. 

Plaintiff is the assignee for collecticn of one Ernest Zucker, a resident and 
citizen of the Argentine Republic. Defendant is a ccrporation organized 
under the Jaws of Yugoslavia and having places of business in that country 
and elsewhere. Plaintiff’s action is for breach of contract. He claims that 
defendant owed Zucker a large sum of money under an agreement made. 
and to be performed outside of this State, whereby de*endant promised to 
pay Zucker a certain sum as the purchase price of a busiess sold by Zucker 
to defendant corporation. | 

No issue as to the rights of domestic creditors is invclved herein. 

- The events leading up to and in connection with th2 alleged requisition 
may be summarized as follows: On March 16, 1941, prior to the existence of 
a state ol war between Yugoslavia end Germany, the steamship Bosiljka, 
then owned by Alceau Steamship Company, a corporaticn of the Kingdom of 
Yugoslavia, sailed from New» York under the Yugoslev flag. The vessel 
had been loaded in the Port of New York with cargo destined for Istanbul, 
via the Suez Canal in transit to Yugoslavia. Eighty per centum of the cargo 
consisted of goods consigned to the Yugoslav Government; the remaining 
twenty per centum was shipped to private consignees. In the latter cate- 
gory were 963 bales of cotton consigned to the defendent. At the time of 
the invasion of Yugoslavia by Germany and Italy, which occurred on April 
6, 1941, the steamship Bosilyka was on the high seas. Learning of the in- 
vasion of its home country, it put into the Port of Recife, Pernambuco, 
Brazil. There it remained for several weeks during which time many mes- 
sages were exchanged between the captain of the vessel. the Royal Yugo- 
slav Ambassador to the United States, and the British suthorities in Brazil. 
Eventually, and at the request of tae Yugoslav Minster, the vessel was . 
seized by the representatives of the Eritish Governmen:, with the co-opera- 
tion of representatives of the American and Brazilian Governments. This 
seizure was caused by the fact that the captain of the vessel had refused to 
either proceed with his journey, or to return with the vessel to the United 
States. Instead, he had consulted with representatives of the Italian Gov- 
ernment, a nation with which Yugoslavia was then at war. Acting on the 
directions of the Home Ministry of the Yugoslav Government, which directed 
that the steamship Bosiljka be sent to the United States and the cargo sold, 
a, British crew was placed on the vessel, and it was returned to New York. 
Upon arrival the Yugoslavian Ministar took charge, ani placed a Yugoslav 
master in command. Permission was obtained by the Yugoslav Govern- 
ment from the United States Government to unload the vessel. Application 
was made.to the United States Treesury Department for a license to sell 
the cargo, including the cotton. A limited license was issued which required 
further application before any specific item might be sold. While the vessel 
was being unloaded, the attachment rerein was levied. 
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During the occurrence of these events, the Yugoslav Government had 
been in flight from Yugoslavia to Greece, and thence to Palestine and Lon- 
don. It has since’besn in exile in the latter city, and is functioning there as 
a friendly sovereign power. The Government of the United States continues 
to recognize the government that is temporarilr established in London as 
the Royal Yugoslav Government. The diplomstic and consular officers of 
said government in the United States are recognized by our government in 
the full exercise of their functions in this coumtry. However, no repre- 
sentation has been made to this court by the exec.itive branch of our govern- 
ment as to the merits of the claim of requisition. Accordingly, this question 
remains open for judicial determination. 

The present controversy as to whether defendant had an attachable 
interest in the cotton arises because of the fact tkat different inferences may 
be drawn concerning the intention of the Yugoslav Government as to the 
disposition of the steamship Bosiljka and her cargo. The question at issue 
is whether the Yugos.av Government intended tc take title to the vessel and 
its cargo, or merely to take temporary protective custody, permitting title 
and to remain in the former owners. 

The referee held that there had been no attempt or intent on the part of 
the government to requisition either the vessel or the cargo so as to vest 
title thereto in the Yugoslav Government. W> interpret the documents 
and other evidence in this case differently. 

Distinguishing for a moment between the vessel and her cargo, we find 
that the record overwhelmingly indicates that it was the intention of the 
representatives of Yugoslavia to requisition the vessel itself for military pur- 
poses. Whether this involved a vesting of title to the vessel, or merely a 
requisition of its use, is immaterial to the present inquiry. The representa- 
tives of that government have stated under oath that the vessel was requisi- 
tioned. There appears to be no basis for the referee’s finding that the 
Yugoslav Government merely assumed temporary protective custody. It 
appears clear that the initial purpose in seizing the vessel was to prevent it 
from falling into the hands of the country’s enemies. Danger of this 
eventuality was then immediate and impending, Żor the captain of the vessel 
had consulted the representatives of an enemy country. Having requisi- 
tioned the vessel and brought it here, the Yugos.av Government proceeded 
to use it In assisting its allies in waging war against Germany and Italy. 
The vessel was chartered to Great Britain for that purpose. 

Some mention is made by the referee in his report that in connection with 
this charter a certificate referred to as an ‘‘on-survey”’ report was signed by 
the Yugoslav master who was in charge of the vessel, and that this docu- 
ment designated the Alceau Steamship Company, the former corporate 
owner, as the owner of the vessel. This, the referee held, indicated an 
acknowledgment of the continuation of private ownership. Though this 
recital, standing alone, might justify the inference indicated by the referee, 
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other portions of the exhibit referred to negative that in’erence. The docu- 
ment recites that it was being made “Prior to service under Government 
Liner Requisition Scheme.” It stazed that the Government was being 
represented by a surveyor attached tc Lloyc’s Register of Shipping, and the 
owner by the master, who was the representative of tha Yugoslav Govern- 
ment in charge of the ship. It further stated that the object of the “on- 
survey” report was “to provide an agreed basis showing tie condition of the 
ship at the time of survey and so assist in determining zhe extent of the re- 
instatement and re-conditioning, if any, for which Government may be 
liable on the discharge of the ship from H. M. Service.’ It is quite likely 
that the “government” thus referred to was tae British Government which 
was chartering the vessel. Therefore, the document indicates that the 
Yugoslav Government was acting as owner in. chartering the steamship 
Bosiljka. The very act of chartering indicated that the Yugoslav Govern- 
ment deemed it had the right to exerzise the functions Df one either having 
title to tke vessel or the right to dispose of its use. This act of chartering 
certainly did not indicate that the vessel had been seized merely for tempo- 
rary protective custody, as held by the referee. 

Considering now the cargo, as distinguished from zbe vessel, we have 
already pointed out that this cargo consisted of two grcuvs of merchandise: 
(1) that owned by the Yugoslav Government itself, and (2) the balance 
consigned to private concerns in Yuzoslavia. Of course, there can be no 
doubt that the Yugoslav Government intended to repossess itself of the 
eighty per centum of.the cargo repr2senting its own property. The only 
doubt that may exist is whether it was the intention o` the government to 
vest title in itself as to the remaining twenty per centun of the cargo which 
had been consigned to private consignees. It would seem significant that, 
with the single exception of a statement made in an aprlization for a license 
from the United States Treasury Department concerning the disposition of 
the proceads of the sale, all action taken concerning the twenty per centum 
of the cargo of the vessel after its seizure was identical ~vith that taken with 
respect to the eighty per centum thereof. The documents show that the 
Yugoslav Government first attempted to have the wacle cargo delivered 
to a port designated by it. When this became impcssible, it directed a 
seizure and sale of all of the cargo. Up to th2 time the cargo was about to 
be sold, no differentiation was made b2tween the two classes of cargo. Then 
the following statement was made ir the application to the United States. 
Treasury Department to sell the whcle of the cargo: “The Yugoslav Lega- 
tion proposes to discharge the cargo in New York, to werehouse it there and 
then to sell it, depositing the proceeds of the property owned by the Yugoslav 
Government in an account (hereinaftar referred to as ‘Ascount No. 1’) to the 
credit of that government and depositing the proceecs of the cargo con- 
signed to private firms in Yugoslavia in an account (hereinafter referred to 
as ‘Account No. 2’) for the benefit of whom it may concern. The Yugoslav 
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Government proposes, at the conclusion of the war, or when the rightful 
owners of the funds deposited in ‘Account No. 2’ can be ascertained, and 
their wishes free from any coercion determined, to pay over such funds to 
such rightful owners after deducting the necessary expenses in connection 
therewith.” In construing this statement, we must not overlook the fact 
that the Royal Yugoslav Government proposed the sale of all of the cargo. 
This was clearly an exercise of dominion indicatiag a claim of title. Unless 
the government was selling as agent for the true owners, it must have been 
acting under a claim of ownership. No proof was introduced to show that 
it ever intended to act as agent of the owner, or other than in its govern- 
mental capacity. In fact, the true owners were in no position to appoint 
agents. m 

In addition, the statements in the applicat.on for a license show an 
intention to hold the proceeds of the sale until the conclusion of the war. 
It indicates the desire of Yugoslavia to permit its nationals to express their 
wishes free from coercion. This was another precaution to prevent its 
enemies from obtaining any part of the proceeds—a military purpose. 
Thus, an analysis of the statement in the applicabion for a license, so largely 
relied on by plaintiff, was not indicative of an intantion to permit title of the 
proceeds of the sale to remain in the consignee. 

Plaintiff also points to a further statement in en affidavit of the Yugoslav 
Minister to the effect that it was the intention oi his government “to retain 
ütle” to the cotton, and other property requisit.oned, only until such time 
as the rightful owner thereof could be determined. This expression of the 
intention “to retain title” must be read in ccnnection with its context. 
So read, there can be no doubt but that it was the proceeds of the sale, and 
not the “title” to the cargo, that was to be retained for the benefit of the 
true owner. The mere expression of intention on the part of the Royal 
Yugoslav Government to create a fund for the protection of its nationals did 
not mean that the former consignees would have an attachable interest in 
such fund. The fund to be created was the prcperty of a sovereign power 
destined for a public purpose. It thus had sovereign immunity. (The 
Parlement Belge, L. R. 5.P. D. 197.) That public purpose was two-fold in 
nature: (1) to see that the fund did not get into enemy hands; and (2) to 
protect its nationals who were not presently in a position to protect them- 
selves. The first is a military purpose, and the second a step in the funda- 
mental duty of a nation to protect its citizens and their property. 

In determining the question of intention as to vesting of title, we must 
take into consideration not only the statements made after the seizure, but 
the actions and immediate objective of the Royal Yugoslav Government at 
the time of the seizure. Undoubtedly at that time it acted to prevent the 
goods from falling into enemy hands. The power to requisition for such 
æ purpose is a necessary attribute of sovereignsy. (Mitchell v. Harmony, 
54 U.S. 115.) While plaintiff concedes the existence of the inherent sover- 
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eign power to requisition within the territor-al limits of a nation, it disputes 
its existence outside such limits, and in the circumstarces attendant here. 
This contention seems to be based on the assumption tkat the seizure made 
in a port in Brazil was a forcible one which violated. the sovereignty of 
Brazil. Plaintiff points to the rules of international law that prevent one 
‘sovereign from authorizing its agents to perform any sovereign function 
within the domain of another, withcut the latter’s consent. (See United 
States v. Deutsches Kalisyndikat Gesellschaft, 31 Fed. Rap. [2d] 199.) This 
argument rests on a false premise, for here the steps taken in Brazil appear 
not only to have proceeded with the consent of the Brazaian authorities, but 
with their assistance. Claimant so-alleges. and there is no averment dis- 
puting this statement. We have, therefore, a situation where no forcible 
or disorderly seizure took place but.one in which the nation in whose juris- 
diction the seizure occurred acquiesced. | 

In Ervin v. Quintanilla (99 Fed. Rap. [2d] 335, at p. 240) it was stated: 
“No case has been cited, none can be [ound in any jurisdiction, holding that 
possession of a ship, taken by a friendly joreign power in the waters of 
another government, peaceably and without the exercise of force, involving 
neither breach of its peace nor other violation of the municipal laws of that 
government, is ineffective to support the foreign govermment’s immunity. 

“Tt is of course true that no foreign government may. in breach of our 
laws, or against our consent, exercise any act cf sovereignty here. It is not 
true that a foreign government may not peaceably, and without breach of 
any of our laws, take physical possession of a ship of one of its nationals 
while in one of our ports” (p. 940). 

In any event, when the steamship Bosiljsa reached ihe high seas it was 
freed from any restraint concerning. the exercise of sovereign power. (The 
Navemar, 102 Fed. Rep. [2d] 444.) 

- It is to be noted, therefore, that the property to whica title is claimed by 
Yugoslavia was reduced to its possession cutside of our jurisdiction, and 
without violation of the laws of nations or of those of the.country where the 
seizure took place. Under these circumstances, it wculd seem that the 
seizure should have the same force and effect as if it hac been accomplished 
within the territorial limits of a natioc. Our courts have refused to inquire 
into the legality or propriety of such seizures. (See Oetjen v. Central Leather 
Co., 246 U. 8. 297; Salimoff & Co. v. Standara Oil Co., 262 N. Y. 220.) 
But, even if we assume that, because the requisition took place in Brazil, 
the Yugoslav Government must show that it scted in canformity with law, 
we think that this requirement has been satisfied. The law applicable 
would be the rules of international law relating to the sovereign powers of 
governments, not any particular statutory authority of Yugoslavia. 

Having determined that a valid requisition for a proper military objective 
took place, we fail to see why the expressed intention made thereafter of 
preserving any fund which might be collected from the sale of the property, 
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would deprive Yugoslavia of title to the requisitioned property, or create any 
attachable interest in a former owner. 

The parties concede that under the fundamental law of Yugoslavia that 
government became liable to pay adequate ecmpensation for the requisi- 
tioned property. In view of this liability, any method which the sovereign 
adopted to secure equitable adjustments of all claims might well be for the 
purpose of protecting that government from the possibility of double 
liability. 

In the hands of a private person, the expressed intention of preserving the 
' proceeds of the sale for the benefit of claimants might, at most, create a trust 
for that purpose. Assuming that the Royal Yugoslav Government would 
be deemed such a trustee, we think that its sovereign immunity would 
protect it from any action by our courts to enforce such a trust, or to require 
the application of its property for a particular purpose. It has been held 
that a contract of a sovereign that its property skall be applied on a particular 
debt cannot be enforced by our courts, for such an agreement was said to 
amount to nothing more than an engagement of aonor. (Lamont v. Travelers 
Ins. Co., 281 N. Y. 362.) The intention of the government as to the fulfill- 
ment of a public purpose is not to be hindered by the claims of attaching 
creditors. _ l 

We might well rest here but for the fact that the claim of the government 
has been placed to some extent on the existence of a statute of Yugoslavia, 
which it claims vested title in it of all the property of its nationals. It 
appears that in 1931 a statute was passed in Yugoslavia known as “The 
Law Concerning the Organization of the Army and Navy.” Among other 
provisions of this law was one which read as follows: “In emergency, mobili- 
zation and war statuses for the defense of the ecuntry and the conduct of the 
war, the military authorities have at their disposal the whole military 
strength, the entire nation and all financial, 2conomic, industrial and all 
other material resources of the country and of its citizens. Details relating 
to the matters herein mentioned are subject to regulation by royal decree.” 

Concededly, a status of war existed at the time of the present seizure. 
It would seem clear, therefore, that at said trme all material resources of 
Yugoslav nationals were at the disposal of ths government. But, even if 
we deem that this statute is not self-executory m so far as vesting title of the 
property of nationals in the government is concerned, we think that this is 
immaterial, because the claim here is one of requisition and not the vesting 
of title pursuant to a foreign decree. In this respect the case differs some- 
what from Anderson v. N. V. Transandine, 289 N..Y. 9. There the question 
involved was the effect of a foreign decree which in and of itself vested title 
in a friendly sovereign power to the property cf its nationals wherever situ- 
ated. The decision in the Anderson case (supra) is a precedent here, how- 
ever, to the extent that it holds that recognition of title legally conferred on 
a foreign government pursuant to recognized rules of International Law will 
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not offena our public policy as to property having a situs here. If this is so 
as to title acquired by foreign decree. it would seem ta epply with greater 
force to property requisitioned and in the ectual possession of the foreign 
government, if at least such property was accuired in ec2ordance with the 
recognized law of nations. (Hyde on Jjnternational Law, 3 256; The Attualita, 
238 Fed. Rep. 909.) 

Plaintiff points out, however, that -f this be a case of requisition, certain 
requirements of the Requisition Law adopted in Yugoslavia on December 28, 
1939, were not complied with. The statute r2ferred ta contains numerous 
provisions concerning the details of steps to be taken in connection with 
requisitions to be made by the Yugoslav Government. We think that the 
` Jaw referred to was primarily intended to apply to requ:sitions taking place 
within the territorial limits of Yugoslavia. It is to be -emembered further 
_ that at the time of the present requisition the Royal Yugoslav Government 
was in flight, and, thus, it was difficult, if not impossibla, for some of the 
statutory requirements to be met. A reading of the stetute would indicate 
that it was not intended to apply to seizures in foreign pozts, for undoubtedly 
it was recognized that International Law wculd apply in such cases. 

As we have heretofore pointed out, zhe failure to comply with the require- 
ments of any of its own internal statutes may not be used by the municipal 
courts of another country as the basis for questioning ihe propriety of the 
actions of a sovereign power. Assuming, however, tha} we are in error in 
this regard, it is clear that this statuta did not deprive he Royal Yugoslav 
Government of its inherent prerogative to r2quisition a vessel flying its 
flag, with its cargo, in order to prevert them from fallirg into the hands of 
the enemy. 

In view of our finding that a valid requisition took place, which vested 
title to the 963 bales of cotton in the Yugoslav Government, we feel bound 
by the rules of comity applicable to the property of a frieadly nation, to hold 
that this cotton is free from attachment. 

The order should be reversed upon questions of fact and of law with 
twenty dollars costs and disbursements to the appellant and the motion to 
vacate the levy under the attachment granted. 


MARTIN, P. J. and GLENNON, dJ., concur; TOWNLEY and Conn, JJ., dissent 
and vote to affirm. 
Ordered accordingly. 
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UNITED STATES OF MEXICO et al. v. SCHMUCK, et al. 
COURT OF APPEALS OF NEW TORK * 


[May 24, 1945] 

Court must follow political department of government in recognizing immunity of a 
foreign state without passing upon same itself but may Getermine any matter left open by 
political department such as elieged consent of foreign state to action against its agency 
and/or property. ` 

Appeal from Supreme Court, Appellate Division, First Department. 

Proceeding in the Matter of the United Stetes of Mexico and another 
against Peter Schmuck, a Justice of the Supreme Court of the State of New 
York and others. From an order of the Appelkate Division, 267 App. Div. 
167, 45 N.Y.S. 2d 5, which unanimously granted an application for an order 
under Civil Practice Act, § 1283 et seq., directing that appellants refrain 
from taking further proceedings in an action instituted in the Supreme Court 
wherein Associated Metals and Minerals Corporation was plaintiff and 
Petroleos Mexicanos was defendant and from ənforcing any order therein 
and vacating and otherwise directing with respect to certain orders and other 
proceedings in the action, respondents appeal by permission. The Appellate 
Division denied a cross motion to dismiss the retition. 

Order of appellate division modified in accordance with opinion and, as 
modified, affirmed. 

A motion for reargument of the appeal was granted. See 293 N. Y. 768, 
57 N. E. 2d 845. 


For former opinion, see 293 N. Y. 264, 56 N E. 2d 577. 


Lenman, Chief Judge. 


Upon its complaint, alleging that the defendant Petroleos Mexicanos is 
“an entity created under and by virtue of the laws of the Republic of Mex- 
ico,” Associated Metals and Minerals Corporation obtained an order of 
attachment and the Sheriff of New York County made a levy thereunder on 
moneys or property belonging to Petroleos Mexicanos. Property upon 
which a levy is made pursuant to process of a court Issued according to law 
is in the custody of the law and the court has jurisdiction over such property. 
So long as it remains in its custody, the court can render a judgment which 
will subject that property to the demand of the plaintiff in the action in 
which the attachment was issued. Cooper v. Reynolds, 77 U. 8. 308, 19 
L. Ed. 931. ; 

After the levy, United States of Mexico and Fetroleos Mexicanos appeared 
specially in the action and moved for an order dismissing the action and 
vacating the warrant of attachment on the ground that Petroleos Mexicanos 
is an agent and instrumentality of the Mexican Government and property 
and moneys standing in the name of Petroless Mexicanos belong to the 
Mexican Government in its sovereign capacity and are not subject to the 


-> 
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jurisdiction or judgment of the court. The court, upon that motion, was 
officially advised that United States of Mexico hed informed the Secretary 
of State that moneys standing in the name of Petroleos Mexicanos had been 
seized under a warrant of attachment in the pending action, and that 
Petroleos Mexicanos is an “agent and instrumentality of the Mexican Gov- 
ernment created, organized and existing for the sovereign and governmental 
purposes” of that government. A letter from the State Department of the 
United States, signed by the Secretary of State and submitted to the court 
by direction of the Attorney-General. states that “the Department accepts 
as true the statements . . . to the effect that ‘Petroleos Mexicanos’ is a 
public Agency or instrumentality of the Sovereign State of Mexico” and the 
Department “in the absence of evidence .. . in the present instance” of 
consent to be sued by the sovereign fcreign State ‘‘recognizes and allows the 
claim of the Government of Mexico shat ‘Petroleos Mexicanos’ is immune - 
from. suit and its property from attachment.” In spite of the official sug- 
gestion based upon that letter and suk mitted to tha court, that ‘‘the claim of 
immunity made on behalf of said Pesroleos Mexisanos and recognized and 
allowed by the State Department be given full force and effect by this Court; 
that the said Petroleos Mexicanos ana its property be declared immune from 
the jurisciction and process of this court,” the court, upon the motion to 
dismiss, referred four “questions of fact arising out of the papers submitted 
on this motion”’ to referee, ‘‘to try such questions of fact and to report his 
findings to this court for its further action.” The referee has not yet tried 
such questions and the motion of United States of Mexico for an order dismiss- 
ing the aciton brought against Petroleos Mexicanos cnd vacating the warrant of 
attachment has not been decided because, after the order of the reference was 
made, the Appellate Division upon the application of United States of 
Mexico, made an order prohibiting tae judges and officers of the Supreme 
Court of the State from taking any further steps and proceedings in the 
actions brought agairist Petroleos Mexicanos and from Gonne any order 
or decision in such action. 

The first three “questions of fact”' formulated in the sis of reference 
relate to the claim of United States of Mexico that Petroleos Mexicanos is a 
public agency of the sovereign State cf United States of Mexico and that as 
such it is immune from suit and its property from attachment. Upon certifi- 
cation to the court that the claim of sovereign immunity was recognized and 
allowed by the Department of State, it became the duty of the judicial de- 
partment of the government to follow the action of the political branch and 
to decline an antagonistic jurisdiction to determine independently the claim 
of immunity. A sovereign State cannot be required to sustain in court a 
claim, which has been allowed by the Department of State, that it is immune 
from suit and that property which has been attached belongs to it and is not 
subject to attachment. Accordingly, upon the argument of this appeal 
we agreed with the decision of the Appellate Division prohibiting the referee 
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and the court from hearing or deciding any question relating to the claim of 
United States of Mexico to immunity, so far as that claim had been recog- 
nized and allowed by the Department of State. But since the Department 
had recognized the claim of immunity of United States of Mexico only in 
“the absence of evidence . . . in this instance” of consent to be sued, we 
held that the courts were bound to pass upon the effect of evidence which 
might be offered on that pomt, and we modified the order of the Appellate 
Division insofar as 1 prohibited judicial consid2ration and determination 
of that question. United States of Mexico v. Schmuck, 293 N. Y. 264, 56 
N. E. 2d 577. 

After that decision was rendered we granted an application of United 
States of Mexico for areargument. 293 N. Y. 768, 57 N. E. 2d 845. Juris- 
diction of the person of a nonresident defendant is not obtained by attach- 
ment of the defendant’s property, and United States of Mexico now urges 
that, even assuming arguendo that the court might find that United States 
of Mexico had consented that its agency Petrolecs Mexicanos be sued in the 
courts of New York, consent of a foreign sovere.gn to be sued is not to be 
construed as a waiver of immunity of the prop2rty of the sovereign from 
attachment; and that therefore, by the levy upon such property under a 
warrant of attachment. the court did not in this case acquire jurisdiction of 
the property or the person of the defendant. 

That argument may be appropriately preseated upon the application 
made by United States of Mexico to dismiss th3 action and to vacate the 
warrant of attachment and the levy thereunder. Now we are reviewing 
an order which prohibits the judges and officers af the Supreme Court of the 
State from taking any further steps or proceedings in the action. Pending 
decision by the Supreme Court of the application made to it to dismiss the 
action, it does not appear that any “‘steps or proceedings” are contemplated 
by that court other than to try and determine issues which, in the opinion of 
that court, have beer raised by the papers subm_tted to it upon that appli- 
cation; and the only question which we may consider and decide, upon this 
appeal, is whether the Supreme Court may pass upon such issues. Denial 
to the court of jurisdiction to determine the issues of fact or law involved in 
the application made by United States of Mexico to vacate the process of the 
court and to dismiss the action which the plaintiff has commenced, or has 
attempted to commence, by seizure of property of the defendant, is in effect 
a denial to the court of jurisdiction to decide thet application. Whether a 
court by service of process has acquired jurisdiction of the person of a de- 
fendant is a judicial question to be decided by the court in which a challenge 
of its jurisdiction is made. So, too, the question whether a court shall 
decline jurisdiction must be decided, at least in the first instance, by the court 
whose judicial powers have been invoked, and ordinarily every issue of tact 
or of law must be decided in that court. 

Though a court may have jurisdiction to determine every issue of fact or 
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of law involved in litigation brought to it, yet the court, in the exercise of 
such jurisdiction, must follow established rules of law and of procedure. 
Some issues of fact or law may have been couclusively determined by prior 
decision of a judicial tribunal. Then the cour; will not again try these issues, 
but must base its decision upon such conclusive determination of some or all 
of these issues. Even then, however, it weighs the scope and effect of the 
prior determination, and if other issues remainit must determine those issues. 
The court may err in the exercise of its judicial functions but ordinarily it 
cannot by order in the nature of mandamus or of prohibition be commanded 
_ or advised in advance to exercise such functions in a prescribed manner. 

An extraordinary situation calling for extreordinary remedy may be pre- 
sented however, when a court assumes to try issues which are beyond its 
competency or to exercise a jurisdiction which, in accordance with well 
established rules of policy which have the force of law, it should decline to 
exercise, Ex parte Republic of Peru. 318 U. S. 578, 63 8. Ct. 793, 87 L. Ed. 
1014; Baltimore Mail S. S. Co. v. Fa-vcett, 26€ N. Y. 379, 199 N. E. 628, 104 
A.L.R. 1068. Judicial inquiry may be precluded of claims of immunity 
previously determined by a competent politizal branch of the Government 
upon the request of a foreign sovereign State. In such cases, as the courts 
have frequently pointed out, the courts ‘‘follow the action of the political 
branch, and will not embarrass the latter by assuming an antagonistic 
jurisdiction.” United States v. Lee, 106 U. S. 196, 209, 1S. Ct. 240, 251, 27 
L. Ed. 171. Then judges who assume a jurisdiction which may embarrass 
the Department of State in the conduct of foreign relations may be com- 
manded to relinquish jurisdiction upon the cane or suggestion of tha po- 
litical branch of the Government. 

Nonetheless, a party may not be rfused aczess to the courts for the ceter- 
mination of judicial questions exceot insofar as the claim of the foreign 
sovereign has been recognized and alowed by the Department of State and 
the court has been so advised. ‘‘In the absense of recognition of the claimed 
immunity by the political branch of the government, the courts may decide 
for themselves, whether all the requ:sites of immunity exist. . . . Recogni- 
tion by the courts of an immunity upon principles which the political depart- 
ment of government had not sanctioned may be equally embarrassing to it 
in securing the protection of our national int2rests and their recognition by 
other nations.” Republic of Mevzice et al. v. Toffman, 323 U. S.—, 65 S. Ct. 
530, 582. We followed that principle in our cecision upon the original argu- 
ment. 293 N. Y. 264, 56 N. E. 2d 577. We construed the communication 
of the Department of State as intenced to leave open for judicial determina- 
tion whether in this case the evidence shows that the United States of Mexico 
through its agent consented to be sued; anc when that question is deter- 
mined, the Supreme Court still has jurisdiction to decide whether the 
warrant of attachment should be vacated and the action should be dismissed. 
We see no reason to change that dezision. 
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We emphasize here that in holding that the ccurt has jurisdiction to de- 
cide whether the warrant of attachment should >e vacated and the action 
dismissed, we are not impliedly suggesting that in our opinion there is sub- 
stance to the claim of the plaintiff that there has keen any consent to be sued 
by the defendant or any waiver of its claimed right of immunity of its prop- 
erty from seizure. We hold only that these are judicial questions which 
must be decided in the court where they have been presented, even if upon 
examination of these questions it should appear plainly, and as matter of 
law, that the claim of immunity of United Statas of Mexico is sound and 
that the action should be dismissed. It would be anomalous if the Supreme _ 
Court of this State should, upon the application cf United States of Mexico, : 
be prohibited from determining the issues of fact or of law presented upon 
the motion to dismiss which United States of Mexico has itself made in that 
court, except insofar as questions there involved have been authoritatively 
decided by the Department of State. 

Without attempting in this opinion to analrze in detail the relevant 
decisions of the Supreme Court of the United States and of this court, we 
state our conclusion that these decisions establish the following general 
principles. The question whether a court has acquired jurisdiction over the 
person of a defendant or tne subject matter of an action, and the question 
whether a court should relinquish jurisdiction, are Judicial questions which 
ordinarily must be decided by the court whose jurisdiction is challenged. 
Where such challenge is made by a foreign sovere-gn State claiming for itself 
and its property immunity from process of the court, the court must relin- 
quish a jurisdiction based upon service of such process when it appears that 
the claim of immunity has been recognized and allowed by a competent 
political branch of the government, and a “suggestion” has been properly 
presented to the court that the judicial branzh of government should 
follow the action of the political branch; but-tke judicial branch, even in 
such case, retains jurisdiction to determine any question left open by the 
political branch of our government for decision by the judicial branch. 
Applying these general principles, we find that, in this case, though the 
Supreme Court of the State must relinquish its. jurisdiction to determine 
those questions which have been authoritatively Jetermined by the Depart- 
ment of State, the court still retains a jurisdiction limited to the determina- 
tion of the question, left open by the Department of State, whether the 
sovereign State of Mexico, has consented that its egency Petroleos Mexicanos 
may be sued in this State and by such consent has made its property subject 
to process of the courts of this State. The court cannot be prohibited from 
exercising that limited jurisdiction. We repeat that the arguments made 
by the United States of Mexico in support of its application may be appro- 
priately made when the Supreme Court exercises its jurisdiction. We may 
not consider them now. 

The plaintiffs upon the reargument attack the decision of this court upon 
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the original argument on the ground, among others, that in proceedings 
brought under article 78 of the Civil Practice Act a court may not issue an 
order of prohibition limited to particular issues but must either dismiss the 
application for such an order or prohibit the judicial tribunal from assuming 
any jurisdiction in the matter. The power of the court to make an order of 
‘prohibition is not so limited. The remedy of the writ or order of prohibition, 
though ordinarily employed to restrain a subordinate tribunal from anter- 
taining a cause or procéeding over which it has no jurisdiction, “may be 
exercised also to enjoin a lower court from exceeding its authorized powers 
in a proceeding over which it has jurisdiction.” Culver Contracting Corpora- 
. tion v. Humphrey, 268 N. Y. 26, 39. 196 N. E. 627, 63L . 

No reason has been presented upon the reargument which persuades us 
that the decision rendered upon thos original argument should be changed. 

The order of the Appellate Division should be modified to the extent that 
the order of prohibition is confined, in accordance with this opinion, to the 
first three questions in the order of reference, ʻand; as sc modified, affirmed, 
without costs. 


LOUGHRAN, Lewis, Conway, Dusmonp, THACHER ard Dye, JJ., concur. 
Ordered accordingly. 


REX v. JOYCE 
GREAT BRITAIN, COURT OF CRIMINAL APPEaAL* 


[November 7, 1945] 


A persen owing allegiance to the Crown as an alien resident is not divested of that al- 
legiance by the act of leaving England when he has made application for and been granted 
2 renewal of a British passport: the Court kad jurisdiction to try him notwithstanding that 
he wag an alien and he was rightly convicted of high treason. 

The Lord Chief Justice delivered. the following judgment of the Court: 
William Joyce, the appellant in this case, was convicted at the Central 
Criminal Court of the crime of high treason in that he on September 18, 
1939, and between that date and July 2, 1940, being s person owing alle- 
giance to our Lord the King traitorcusly adhered to and gave aid and com- 
fort to the King’s enemies without the realm of England—namely, in the 
realm of Germany—by broadcasting to the King’s subjects propaganda on 
behalf cf the said enemies. The indictment contained two other counts 
charging the crime of high treason, but alleging that the appellant was a 
British subject. On those- counts the appellant was acquitted with the 
approval of the presiding Judge, Mr. Justice Tucker, and of the Attorney- 
General representing the Crown, a3 the evidence showed clearly that he 


* 62 Times Law Reports 57. Appeal was denied in the House of Lords on December 18, 
1945, without opinion: The Times, London, December 19, 1945, p. 2; see also same Decem- 
ber 13, p. 7, and December 14, p. 2. 
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never has been a British subject. In those circumstances the count of the 
indictment on which the conviction took place may be treated as a count 
charging the appellant that he, not being a British subject but being a person 
owing allegiance, did adhere to the King’s enemies as aforesaid. The jury, 
_on evidence amply sufficient for the purpose, found that the appellant did 
adhere to and aid and comfort the King’s enemies without the realm of 
England—namely, in the realm of Germany as alleged—and the Judge 
held as a matter of law that at that time the appellant was a person owing 
allegiance to his Majesty. It is against that decision in law that this appeal 
is brought, and it is common ground that, if that decision was wrong, the 
conviction cannot stand. 


The material facts appear to be as follows. The appellant was born in the 


United States of America in 1906, the son of a naturalized American citizen, 
and thereby became himself a natural born American citizen. When about 
three years of age the appellant was brought to Ireland, where he stayed 
until about 1921, when he came to England. He stayed in England until 
1939, being then 33 years of age. He was, therefore, brought up, educated, 
and settled within the King’s dominions. On Judy 4, 1933, he made appli- 
cation for a British passport, describing himself as a British subject by birth, 


having been born in Galway, the passport being asked for for the purpose of - 


holiday touring in Belgium, France, Germany Switzerland, Italy, and 
Austria. He was grented the passport, as such British subject by birth, 
for a period of five years. _On September 24, 1938, the appellant applied for a 
renewal of that passport for a further period of >ne year, again describing 
himself as a British subject by birth who had no~ lost that national status. 
That application was granted. On August 24, 1939, he made a further 
application for the further renewal for one yeer of that passport, again 
describing himself as & British subject by birth wh» had not lost that national 
status, and the passport was again renewed, to ézpire on July 1, 1940. On 
his arrest there was found in the possession of the appellant a document 
showing that he had been engaged by the German. Radio Company of Berlin- 
Charlottenburg as from September 18, 1939, as an announcer of English 
news. 

On those facts it is clear beyond dispute that tare appellant, at least up to 
August 24, 1939, owed allegiance to the Crown as an alien “resident,” what- 
ever that word may mean, in this country, who was here under the protection 
of the Crown. The grounds on which that duty is based have not always 
been stated by Judges in the same terms, but it cannot be doubted that any 
Court which is called on to decide the question whether a person, not being a 
British subject, is guilty of treason committed beyond the realm is bound to 
have regard to the evidence as to his being resideat in the King’s dominions, 
and to the evidence as to his being at the materia: time under the protection 
of the Crown. We do not doubt that such a persoa may by his acts be shown 
to have withdrawn himself from that protection and to have ceased to be 
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resident in England, with the result that the duty of allegiance is no longer 
owed by him. Each case must be decided on its own facts. We are not 
called on to lay down, and have no intention of laying down, the law applica- 
ble to every case of treason beyond ths realm charged to have been committed 
by an alien. We have to look at the evidence in this case, and on that evi- 
dence to decide whether the trial Judge was right or wrong in holding as a 
matter of law that on September 18, 1939, and between that date and J uly 
.2, 1940, the. appellant did owe allexiance to the King. 
We agree with Mr. Justice Tucker that the proper way of approaching that 
question is to see whether anything had happened between August 24 and 
September 18 to divest the appellant of that duty of allegiance which he un- 
questionably owed at the earlier of those dates. The one and only fact 
relied on by counsel on his behalf is that-he left England at some date after 
August 24 and travelled to Germany. The argument was that the act of 
leaving England, whatever may hava been the circumstances, rendered the 
appellant incapable of committing the offense charged, since the physical 
- presence in the King’s dominions of the appellant is and was essential to the 
commission by him, being an alien, of the crime of high treason. If that 
argument is sound, no alien can ever be guilty of that form of high treason 
. which consists of adhering to the Kirg’s enemies without the realm. Itisa 
startling proposition and one which, after mature consideration, this Court 
is quite unable to accept. It appears to be based to a great extent on the . 
language of Sir William Blackstone in his Commentaries (bk. 1, ch. 10, p. 
370): “Local allegiance is such as is due from an alien, or stranger born, for 
so long time as he continues within the King’s dominion end protection; and 
it ceases the instant such stranger transfers himself from this kingdom to 
another.” Lower down he says: “ As therefore the prince is always under a 
constant tie to protect his natural-dorn subjects, at all times and in all 
countries, for this reason their allegiance due to him is equally universal and 
permanent. But, on the other hand. as the prince affords his protection to 
an alien only during his residence in this realm, the allegiance of an alien is 
confined (in point of time) to the duration of such his TOSIGSDICS, and - 
point of locality) to the dominions of the British Empire.” 
That statement of the law.may be accepted as perfectly correct so far as it 
goes, and it is in accord with the writings of all the great masters of the 
common law, but it is not exhaustive, for it omits something which must, 
we think, have been known to Sir William Blackstone lecturing and writing 
in the middle of the 18th century. His Commentaries were first published 
in 1765. We find nothing in that passage to indicate that, in the opinion of 
the writer, the.residence so much insisted on by him would be broken by a 
mere temporary absence on business or pleasure. The writer makes no 
attempt to define the word ‘‘residenee” or explain what he means, leaving 
the word to be construed in its ordinary meaning. The reason for the omis- 
sion may be that Blackstone’s Commentaries form, to use the language of 
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the Earl of Birkenhead in his short Life of Blackstone (p. 203), “an elemen- 
tary text book for students and must be judged as such.” However that 
may be, Sir Michael Foster in his book on Crown Law, first published in 
1762, having in section 1, p. 183, of the Introduztion to the Discourse on 
High Treason (8rd ed.) dealt with the case of natural-born subjects, deals in 
sections 2 and 3 with aliens whose Sovereign is either in amity with or at 
enmity with the Crown of England, and lays down the law with regard to 
such persons in much the same language as is used by Blackstone. He then 
observes in section 4: ‘‘ And if such alien, seeking the protection of the Crown, 
and having a family and effects here should dur-ng a war with his native 
country go thither and there adhere to the Kings enemies for purposes of 
hostility, he might be dealt with as a traitor. Foz he came and settled here 
under the protection of the Crown; and though his person was removed for a 
time, his effects and family continued still under tie same protection. This 
rule was laid down by all the. Judges assembled at the Queen’s Command 
January 12, 1707.” 

In 1803 East published his wok on the Pleas o? the Crown and refers (at 
p. 52) in similar terms to that resolution of the Judges and, after discussing 
the circumstances in which the resolution came to 2e passed, appears to treat 
it as settled law. Serjeant Hawkins, in the first.adition of his book on the 
Pleas of the Crown, published in 1716, makes no reference to the resolution 
of the Judges, but in later editions of his work (see 1824 ed., p. 8, note (2)) he 
sets out the resolution in the same terms as the other writers, as do all other 
text book writers, and we have not been referred to any work of authority or 
to the judgment of any Court disapproving of the law as there stated. 
Criticisms have been made by Mr. Slade on the practice of the Judges hold- 
ing such meetings, and those criticisms may be well founded, but the law as 
stated and accepted by Foster and others has stood unchallenged, as Mr. 
Slade admits, for nearly 250 years, and we cannot now hold that we are not 
bound by it. 

The importance of the matter in the deacon of the present case is twofold. 
If the law as stated by Foster is correct, it is clear that Mr. Slade has put his 
case much too high in claiming, as he does, that the appellant could not in | 
law be guilty of high treason committed abroad because he was not a British 
subject; and, secondly, it seems to negative a further proposition based on 
want of jurisdiction to be referred to later in this judgment. It does not 
purport to show that the present appellant was guilty of the crime charged, 
since the case put does not apply here, there being no evidence that the appel- 
lant on going abroad left his wife or effects behind him. It still remains for 
the Crown to show that on the proved facts of thcs case he did owe the duty 
of allegiance to his Majesty. If there was no other evidence on the subject 
- than the proved fact of his departure from England after August 24 the 
Crown might be in a great difficulty, and we express no opinion what would 
have been the proper course to adopt, beyond observing that it might have 
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been necessary to leave further matters to the jury, since the jury alone can 
draw inferences of fact from such evidence as they accept. 

But in our Judgment the facts relating to the application for, and the grant- 
ing and the renewal of, the passport in this cas2 make it clear that as a matter 
of law the appellant was still owing allegiance: to the Crown when he began 
to adhere to the King’s enemies by broadca ting, as alleged in the indict- 
ment and found by the jury. We cannot sree with Mr. Slade that the 
case of the appellant is to be treatec as precBely the same as that of a for- 
eigner who had once in his life paid:a visit to this country of a few hours’ 
duration: Blackstone seems to require “residence,” Foster speaks of a 
person “settled” here. We were much pres-ed by the appellant’s counsel 
with a number of cases in which there are dica appearing to be in favour of 
the appellant’s contention. The high-water mark of these cases is, pernaps, 
to be found in Johnstone v. Pedlar (87 Times L. R. 870; [1921] 2 A. ©. p 
262). Cne quotation will suffice: Lord Summer said (at pages 877 and 292 
of the respective reports): “The matter whica he (Lord Coke) had in hand 
is the contrast between ligeantia localis, wheh begins no earlier than and 
continues no longer than the presence of th< alien amy within the realm, 
and the lasting allegiance of the subject barn.” Thai passage does not 
touch the question which we have tc consider. It certainly does not define 
the offense of treason. The only point argue] in that case was whether the 
defendant could rely on a, plea that the pleiniiff was an alien, and that his 
money had been detained by direction of the Crown as an act of State. It 
was held that the plea. was.bad. 

On his arrest the appellant made a statemert, put in eran at the trial, 
which contained these passages: “We (that is, his parents and himself) left 
America in 1909 when I was three years old. We were generally counted as 
British subjects during our stay in Ireland ard England. I was in Ireland 
from 19C9 till 1921, when I came to England. We wer2 always treated as 
British during the period of my stay in Englend, whether we were or not.” 
It was further proved that in 1922 the appell_nt wrote a letter asking to be 
admitted as a member of the Officers’ Trainirg Corps attached to the Uni- 
versity of London stating that he had been Forn in Amarica but of British 
parents, that he left America when two years Cage, that ne had not returned 
since to America and did not propose to retucn there, that he had been in- 
formed at the Brigade Headquarters in Ireland that he possessed the same 
rights and privileges as he would if ha had been of naturel British birth, and 
added that he could obtain testimanials as to his loyalty to the Crown. 
Following on that came the application for thepassport and the two renewals 
of the passport, the last being, as stated, on August 24, 1939, so that on the 
very eve of war the appellant had taken every step in his power to safeguard 
his right of re-entry into England, ard meanwhile to insure his treatment in 
any foreign country as a British citizen. 

A British passport is something more than 2 means of identification. As 
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was stated by Lord Alverstone, C.J., in Rex v. Bradsford (21 Times L. R. 727, 
at p. 729; [1905] 2 K. B. 730, at p. 745), it is a document of high public 
importance, and that “It will be well to consider what a passport really is. 
It is a document issued in the name of the Sovereiga on the responsibility of a 
Minister of the Crown to a named individual, insended to be presented to 
the Governments of foreign nations.and to be used for that individual’s 
protection as a British subject in foreign countries, and it depends for its 
validity upon the fact that the Foreign Office in an official document vouches 
the respectability of the person named. Passports have been known and 
recognized as official documents for more than tairee centuries, and in the 
event of war breaking out become documents which may be necessary for 
the protection of the bearer, if the subject of a neitral State, as against the 
officials of the belligerents, and in time of peace in some countries, as in 
Russia, they are required to be carried by all travellers.” 

The form of passport issued in the present zase requests the foreign 
Government, and requires the diplomatic and consular representatives of 
his Majesty in foreign countries, in the name of his Majesty to allow the 
bearer to pass freely without let or hindrance and to afford him every assist- 
ance and protection of which he may stand in need, and the possession of 
such a document clearly entitles the holder to return to the country which 
has issued the passport. It is, therefore, plainly £ protection in every sense 
of that word to the holder while he is absent from the King’s realm. We 
entertain no doubt that if it is possible for a foraigner to owe the duty of 
allegiance to the British Crown, although not at the moment within the 
British realm, as we think it is, the appellant at she time when he adhered 
to the King’s enemies did owe that allegiance. 

The next point made by counsel for the appelant was one which he ex- 
pressed as being a point raising the question of jurisdiction. The point as 
stated by counsel was this. Assuming that the appellant was proved to 
have been a person owing allegiance to the King at the time when he did 
adhere to the King’s enemies in the realm of Germany, nevertheless he cannot 
be tried for that offense by any Court in England. We experience some 
diffculty in understanding precisely the grounds on which this submission 
was made. It is said to be complementary to the other submission that, 
because the appellant was an alien, he could not commit the offense charged 
against him in the indictment, and therefore could not be tried for it. But 
on the footing that an alien may commit, and that this appellant did commit, 
the crime charged in the indictment, we find it d fficult to understand why 
he cannot be tried for that crime. It is quite true to say that the statute of 
1351 creating the offense does not refer in terms Lo the trial anywhere of a 
person offending against the statute, and the poirt was one which troubled, 
as the books show, the minds of lawyers in many cases and for many years. 
Indeed, it was for the reason that there was nc clear pronouncement by 
Parliament as to where and by whom a person Dught to be tried who of- 
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fended abroad against the statute of 1351 that Parliament in 1548 passed 
the Act of 35 Henry 8, c. 2: “An Act for the trial of treasons committed 
out of the King’s dominions. Section 11. Venue for treasons committed 
abroad. Forasmuch as some doubts and questions have been moved that 
certain kinds of treasons . . . dome perpetzated or cammitted out of the 
King’s Majesty’s realm of England . . . cammot by the common laws of this 
realm be inquired of heard and determinec. within this his said realm of 
England: for a plain remedy . . . be it enacted . . . that all manner of 
offenses being already made or declared or hareefter to be made or dezlared 
by any of the laws and statutes of this realm. to be treasons .. . and done 
perpetrated or committed or hereafter to be lone perpezrated or committed 
by any person or persons out of this realm cc England shall be from hence- 
forth inquired of heard and determired before the King’s justices of his bench 
for pleas to be holden before himself by gocd and lawiul men of the same 
shire where the said bench shall sit and be kept . . . in Eke manner and form 
to all intents and purposes as if such treascns . . . had been done perpe- 
trated and committed within the same shire where they shall be so inquired 
of heard and determined as is aforesaid.” The shire referred to in the sec- 
tion has been generally understood as Midd_esex. 

It appears to us that the only point of furisdiction which can ossibly 
arise on the terms of this statute depends onthe assumption that the words 
“any person or persons out of this realm of England”: dc not include an alien 
owing allegiance to his Majesty the King. 

In 1916 the Court of Crimiral Appeal Galt with the appeal of Roger 
David Casement, who had been convicted of nigh treason by adhering to the 
King’s enemies without the realm, and in thas case no question was raised on 
the appeal other than the question whether the matter described in the 
indictment was any offense against the Tresson Act, 1851. In giving the 
judgment of the Court of five Judges dismissing the appeal Mr. Justice 
Darling observed as follows (82 Times L. R.. at p. 670; [1917] 1 K. B., at p. 
138): ‘The statute 35 Hen. 8, c. 2, was passed ‘for the trial of treasons com- 
mitted out of the King’s Dominions.’ The only question dealt with was 
how such treasons were to be tried. Under such statute the presen trial 
‘had rightly been taken before the King’s Eench, provided that what was 
done by the appellant amounted to treason under the Act of 1851. If it 
was such a treason, it was rightly tzied.” 

We say the same thing in this case. We can find no justification for hold- 
ing that, because the appellant in this case is 20t a British subject, therefore, 
although he can commit the crime alleged in the indictment of being a per- 
son who has adhered to the King’s enemies while owing allegiance to the 
King, no Court has power to try him because Le is an alien. Itis right to add 
that Mr. Slade agreed that, if the appellant was triable in this country as the 
result of the statute of Monty 3, he was properly so tried at the Central 
Criminal Court. 
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A further point was taken by Mr. Slade that, assuming that the Court was 
against him on his first two points, there was no 2vidence that the renewal 
of the appellant’s passport afforded him or was capable of affording him any 
protection, or that the appellant ever availed himself or had any intention 
of availing himself of any such protection, and taat if there was any such 
evidence the issue was one for the jury and the Judge failed to direct them 
thereon. It is true that no direct evidence was caled in respect of the effect 
of the passport, but the document speaks for itself, and we have already 
dealt with its effect in the earlier part of this judgment. In our view the 
passport was capable of affording the appellant protection, none the less 
because it was obtained by a misrepresentation, and it is quite immaterial 
whether he availed himself of that protection or not, as he had sought such 
protection and it was available for his use. 

For these reasons we find ourselves in complete agreement with the de- 
cision of the trial Judge and substantially for the same reasons. 

The appeal is dismissed. 


BOOK REVIEWS AND NOTES 


The Outlook for International Law. By J. L. Brierly. Oxford: Oxford Uni- 
- versity Press; 1944. Pp. iv, 142. $2.00. 


Professor Brierly’s little book, written before the Conferences of Dum- 
barton Oaks and San Francisco but not published in the United States until 
September, 1945, is full of meat. ach of its eight chapters (The Present 
System; War and the Law; Vital Interests; War and Vital Interests Inside 
the State; Progress under the Covenant; Intemational Order; Law and 
Welfare; International Disputes) wll repay careful reading and re-reading. 
This review, consisting chiefly of quotations and paraphrases, is twice as long 
as might be expected for a book of less than 150 pages. It should be longer 
still but for the reviewer’s confidence that the book will soon be in the ands 
of many of the readers of the Journal. | 

The function of international law is and will continue to be “both dy its 
customary rules and by treaties, to mark out the spher2 within whick. each 
state may exercise its governmental powers without trespassing on the 
sphere of other states” (p. 12). I; is “almost self-evident . . . that law 
should set limits to the liberty of states to resort to war” (p. 19). It must 
be acknowledged, however, that states “‘still have certair. interests or policies 
which they consider so ‘vital’ that they intend to be fr2e to assert them, if 
necessary, whatever the law . . . may say about them” (p. 34). Interna- 
tional law must, somehow or other, find means “‘of satisfying the vital 
interests of states so far as they are veasonable”’ and “of securing . . . that 
those shall not be pressed which are spurious or unraasonable”’ (p. 38). 
“The first step towards a solution of the problem of vital interests les in 
realizing its intimate relation to .. . wider problems of international 
order” ‘p. 44). 

“Order cannot be had,” either within or besween states, “without or- 
ganization” (p. 51). The Covenant of the League of Nations was “a real 
attempt to provide the society of states with Mashiavelh’s two foundations 
and the League did not succeed ir providing shem” (p. 61). The main 
difficulty in the establishment of international order ‘in a constituzional 
form” arises from ‘‘the fact that the power upon which any system cf col- 
lective security must depend can orly come from those who have power to 
give” (p. 88). We may be sure, however, that “anything like an irresnonsi- 
ble hegemony of the Great Powers will not be tolerated ” and also that such a 
hegemony “would not be adequate to the task” (p. 88). All states, great 
and small, must be recognized, in the words of she British Commonwealth 
\ Declaration of 1926, as “‘autonomcus communities, equal in status, in no 
way subordinate to one another in any aspect o? their domestic or external 
affairs,” but it must also be recognized, in the words of the same Declaration, 
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that ‘‘the principles of equality and similarity, appropriate to status, do not 
extend to function” (p. 89). A mere alliance between the United States, 
Soviet Russia, and the British Commonwealth ‘would have no chance of 
enduring if they failed to adopt a liberal policy towards other nations, unless 
in short they sought to maintain liberty through kiw’' (p. 90). 

The fabric of international order, once it has deen established, may be 
underpinned by law (p. 95). As an instrument for promoting the general 
welfare of states, international law is seriously hendicapped by the rule of 
unanimity (p. 99). The procedural obstacles to international reforms are, 
however, only the outward sign of deep psychologizal factors in the problem 
(p. 106). ‘The use that we make in the future of international law as an 
instrument of social welfare will depend more than on anything else on the 
‘ creation of an informed public opinion alive to the opportunities that it 
opens out” (p. 107). 

In his concluding chapter Professor Brierly gives us a salutary warning as 
to the limitations upon judicial settlement of international disputes. ‘‘It is 
not the case that all disputes are decided by courts cf law within a state; 

. many disputes between states are of a type to which states normally 
apply [within their own territories] methods of settlement which are essen- 
tially political and not legal” (p. 121). “The most difficult disputes, those 
that endanger international peace, are never likel” to be settled by courts; 
the disputes which endanger civil peace inside the state are not settled in 
that way either” (p. 124). ‘In many, perhaps in most, of those differences 
between states which arise out of the dissatisfaction of one of the parties with 
things as they are there is no single solution which can be called ‘just’... , 
and even more rarely any which both the parties concerned are likely to 
consider just” (p. 127). “The only kind of procedure of peaceful change 
that is likely to be practicable in any future with which we need concern 
ourselves is one in which third states may be able to influence, but not to 
decide, the manner in which a demand for. a chanze in legal rights is to be 
dealt with” (p. 137). “ʻA procedure of peaceful shange will itself depend 
absolutely for its working on a prior assurance of a stable order, and like all 
other praposals for the better development of international law, it leads us 
back to the fundamental question of security. Without a solution of that 
problem, whatever we build will be built on the sand” (p. 130). 

The manuscript of Professor Brierly’s book wes presumably. available, 
before the United Nations Conferences, to the Eritish Foreign Office, to 
which he has long been an adviser. His views coincide to a very large extent 
with those set forth in the nearest American equivelent, ‘The International 
Law of the Future,” the work of Judge Hudson anc some two hundred other 
North Americans, published in the Supplement tc this JOURNAL for April, 
1944. 

EDGAR TURLINGTON 
Of the Board of Editors 
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Private International Law. By Martin Wolff. New York: Oxford Uni- 
versity Press; 1945. Pp. xliv, 637. Index. $10.00. 


Dr. Martin Wolff was one of the foremost authorities in pre-Hitler Ger- 
many on the subject of the conflict of laws and on compsrative law. Trans- 
planted from Berlin to Oxford by the political wkirlwinds of the past decade, 
he now reappears as the author of tkis exhaustive textbcok on the conflict of 
laws from the standpoint of Englisk law. 

Workable solutions to practical questions are Dr. Welffi’s main objective. 
In this pragmatic attitude, which is not inconsistent with a slight inclination 
toward conceptualism, he reveals himself as a disciple of Story. His in- 
troductory remarks on the jurisprudential foundations of the conflict of laws 
are characterized by a refreshing aversion to ebstract disquisition. This 
succinct review of leading schools of thought omits, however, any mention 
of the vested rights doctrine (Amerizan variety) and of our local law theory. 

Before coming to the heart of the subject, Dr. Wolff zives a lucid exposi- 
tion of the jurisdiction of English courts. To those who think about a 
revision of our own rules concerning jurisdiction, the corresponding rules of 
the English law, often more liberal than ours, are'a matter of natural in- 
terest. This interest is further enhanced by Dr. Wolfi’s treatment of the 
topic, which contrasts the Englisk system with those prevailing on the 
European Continent. | 

An analysis of general principles, and four subdivisions on specific choice 
of law situations form the main body of the book. The admirably clear 
survey of the English renvoi cases in the general part of the treatise deserves 
particular attention in this country. where we are still short of decisicns on 
this controversial issue. On the other hand, the problem of classification 
remains as unsettled in England as it is with us. Dr Wolff is a staunch 
advocate of classification according to the lex causae. However, he concedes. 
that departures from this formula may become necessary to avoid absurd 
results such ‘as the legal vacuity which seemingly arises in the now famous 
instance where the applicable foreign law labels its statute of limitations as 
“remedial” while that of the forum is caialogued as “substantive.” The 
comment on this situation (§ 152 of the bock) discloses Dr. Wolff’s awareness 
of recent warnings against the indiscriminate use in the conflict of laws of 
principles of classification devised for purely domestic purposes. Yet Dr. 
Wolff does not seem to have fully heeded these warnings himself (§} 132, 
146). The fundamental trouble with his thesis is that the lex causae is not 
concerned at all with the develcpmant of classifications appropriate for use 
by foreign courts. Dr. Wolff’s discussion of the public policy concept is 
based on the tacit assumption thas it operates as an axclusionary rule of - 
choice of law. Whether this view which prevails on the European Con- 
tinent, is supported by actual dacis.ons of English courts appears question- 
able. Prior English publications have leaned to the opposite theory, treating 
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public policy as a limitation upon access to courts or upon the enforcement of 
foreign rights. 

Following an outline inspired by civil law tradition, the remainder of the 
book is devoted to specific rules on the choice of law with respect to persons 
and family relations, obligations, property and succession upon death. In 
this domain, where we deal with essentially practical questions, Dr. Wolff is 
at his best. His analysis of English decisions, gemerally supplemented by 
references to their counterpart in France, Germany, and Italy and to opin- 
ions expressed in textbooks and legal periodicals, leads frequently to new 
insights. Moreover, a systematic scrutiny of manr institutions of common 
and civil law yields an amazing number of possible conflict questions which 
have not yet been the subject of judicial determiration and on which Dr. 
Wolff presents his carefully reasoned views. The completeness of coverage 
in this sense is one of the most interesting features cf the book. In the part 
devoted to contracts, Dr. Wolff puts more emphasis upon the intention of the 
parties than have other writers on English law; but ne seems to be supported 
by judicial pronouncements. Recent cases giving effect to the vesting by. 
Governments-in-Exile of property in England of their nationals are ration- 
alized as establishing a general choice of law rule on expropriation for a 
legitimate public purpose. It is a surprising, but certainly justified, innova- 
tion to treat confiscation and expropriation as permanent components of the 
law of property. 

According to his preface, Dr. Wolff intended to write only « on English law 
and contemplated resort to other systems merely fcr the purpose of filling in 
gaps or removing doubts left by English decisions. Actually, he has done 
both more and less than this. More, because he supplies a wealth of in- 
formation on Continental law which, as a welcome by-product, adds to the 
treatment of his main topic an almost complete study in comparative law. 
Less, because the very authorities to which English courts are most prone to 
look in the absence of domestic precedent, our own decisions, are not ade- 
quately presented. Indeed, American sources beycnd the Restatement and 
leading textbooks seem to have been scarcely consulted. This deficiency, 
however, does not affect the value of the treatise as a guide to English doc- 
trine and decisions anc as a gold mine of provocative suggestions for the 
analysis of novel questions. Moreover, Dr. Wolff has made a. major con- 
tribution to the knowledge in Anglo-Saxon countries of Continental systems 
of ponit of laws and tc the integration of common ‘aw and civilian thinking. 

WALTER HERZFELD 
New. York City a 


` Indemnifications and Reparations, Jewish Aspects. By Nehemiah Robinson. 
New York: Institute of Jewish Affairs of the American Jewish Congress 
` and World Congress; 1944. Pp. 302. $2.50. 
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Jewish Post-War Claims. By Sisgfried Moses. Tel Aviv: Irgun Olej 
Merkaz Europa; 1944. Pp. 89. 

Vergeltung und Wiedergutmachung in Deutschland. By Louis C. Bial. Ha- 
vana: Editorial Lex; 1945. Pp. 838. $1.35. 

Problemas de Post-Guerra en el Transcursc de los Tiempos. By Herbert 
Dorn. Havana: Revista de Derecho Internacional; 1944. Pp. 39. 


Dr. Herbert Dorn, former President of the highest German court for 
financial questions (Reichsfinanzhof), writes in Spanish in Cuba; Dr. Louis 
C. Bial, a lawyer of Frankfurt-am-Main, in German on the same island; 
Siegfried Moses, a lawyer from Berlin, in Erglish in Palestine; and Nehemia 
Robinson in English in New York under th2 auspices of Jacob Robinson, & 
lawyer from Kowno, now director of the Institute of Jewish Affairs in New 
York. All four men, victims themselves of she cataclysm, write in diferent 
languages and under ‘different skies but all moved by the same sentiment: 
That the torts and damages inflicted upon the Jews, first in Germany and 
then in Nazi-occupied countries, entitle them to reparations, for which the 
legal besis must be established. 

Dr. Dorn, in a philosophical and historical essay, treats the problems of 
post-war periods as they have appeared in world history in:a lecture first 
published in the Revista de Derecào Interracional in September 1944, in 
Havans. The pamphlet is dedicated to the internationalization of human 
liberties. The religious character of the Th-arty Years War created refugees 
in the modern sense of the term. For their reintegration and the restitution 
of their expropriated assets, an azreement was reached in the Peace of 
Westphalia of 1648, which even today must be considered as a very good 
formula: 

All civil and military persors, from she highest to the lowest. their 
children and heirs, without exeeption, chall in respect to their persons 
and property, be reinstated by both sices in the same condition of life 
and reputation, of honor, of conscience of liberty, rights and preroga- 
tives, which they actually held before she disturbances or which they 
might rightfully have held. 


Dorn considers the internationalisation of human liberties as the basic 
problem of the Second World War. 

In his Vergeltung und Wiedergutmachung in Deutschland, Dr. Louis C. Bial 
makes £ contribution to the question of the punishment of war criminals and 
of the rehabilitation of Nazi victims. Much of what is said in this little 
book wears a different aspect since the end of the European war and the 
measures taken by the occupying powers. Bial considers the Nazi legisla- 
tion in general as valid, “even in so far as -t was promulgated against the 

Constitution of Weimar.” But those laws of the Nazis which are against 
“the eternal principles of human morality are null and void.” The Allies 
will prosecute only those Nazi crimes “‘whizh were directed against them- 
selves and their nationals. The German prosecuting authorities will, there- 
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fore, find a large field in the prosecution of crimes which have been com- 
mitted against Germans and nationals of countries allied with Germany.” 
Bial gives an affirmative answer to the question whether the world war, which 
the Nazis started, was a crime which can be punished under existing laws. 
The Constitution of Weimar declared that international law, which had been 
accepted by Germany, was to be considered a part of German law. 

So-called “voluntary sales” of property were made under duress. But 
according to Bial they are only to be considered vo.d if the purchaser has not 
paid a just consideration. Needless to say, many jurists will not agree with 
Bial, who wants to leave it to the decision of the (German?) courts whether a 
just consideration has been paid. The same exception applies against the 
theory that a right of restitution shall be given against the actual owner only 
if he has not acted in good faith.1 This whole matter cannot be decided 
under domestic German civil law, the special prccedures of which, like in- 
junction (Hinstweilige Verfuegung) and attachmen; (Arrestbefehl), the author 
would like to see applied. The American Military Government for occupied 
Germany has found a more appropriate solution in the rule that “except as 
duly licensed, any transaction ... is prohibited” with respect to “any 
property located in Germany, owned or controlled directly or indirectly, in 
whole or in part, by any person outside Germany.” There is, furthermore, 
prohibited any transaction with respect to “‘ property, wherever situated, if 
the transaction involved any person in Germany and any person outside 
Germany.” These rules give protection agains; any change in property 
rights and interests inside Germany which have been taken by the Nazis 
from rightful owners who now live outside Germany. 

Siegfried Moses, as the title of his book shows, intends to treat only Jewish 
= Post-War Claims. This small book is intended much more as a program 
than a juridical thesis. And it is a program regarding only the Jews, and 
especially Jews from Germany. It would correspond more with the general 
feeling on these matters today to give—if any d-fferentiation has to be ad- 
mitted—the first right to claim reparation to those who in the liberated 
countries have been members of the resistance and underground movements, 
or who, in Germany, are the surviving inmates cf concentration camps and 
the scattered remnants of the half million Jews who lived there before Hitler 
came into power. But Moses reverses this order. He gives limited rights 
to those Jews who have been or may still be found inside Germany and he 
gives a privileged position to those who migrated from Germany and among 
these a special place to those who emigrated to Palestine. This reasoning is 
not convincing in view of the terrible sufferings and losses which most of the 
belligerent peoples have had to bear. 

Moses rightly observes that the old concepts of international law are not. 
sufficient to cover the very complicated reparaticn questions. International 

1 There was no good faith in. acquiring, looted or confiseated goods inside and outside of 
Germany. 
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law is “changeable and flexible by nature.” And he is quite right in stating 
that the recognition of demands for reparetion and “the degree of such ' 
recognition depends upon factors which have nothing to do with the concepts 
of jurisprudence underlying international lav.” He calls it a political prin- 
ciple and not a submission of legal grounds when he presents the formula: 
“Jews who have migrated to Palest:ne and cther countries should be recog- 
nized as nationals of & nation that has been at war with Germany since 
1933.”. A tragic situation has indeed been created in many belligerent coun- 
tries by the fact that those who were the first victims o: Hitler’s persecution 
have been considered as “enemy aliens.’ In some countries, as in the 
United States, the consequences were mostlr and finally limited to techni- 
calities, and even the right to citizenship was granted to this category of 
Nazi victims. In other countries even ths small belongings of such people 
residing in these countries have been submitéed to the restrictions imposed 
upon Axis nationals: freezing, blocking, ard sometimes even liquidating; in 
so far as the Western Hemisphere is zoncerned this is not in accordance with 
Recommendation No. Y of the Rio de Janeiro Conference (1942). 

In the future settlement of the reparat:or question Moses believes that 
factual characteristics for recognition of claims should be sufficient. 


In principle the nationality of those anzitled to make claims should be 
entirely irrelevant. . . .~The ccnditions of peace ere scarcely likely to 
provide persons who are German nationals, and wao have remained in 
Germany or returned to that zountry, with the same rights against 
Germany as those who have already emizrated or will emigrate, are, or 
will become, entitled to possess. . The demand that the Jewish 
claims irrespective of nationality shall be recognized as valid in interna- 
tional law, must be regarded and treeted as an issue of particula> im- 
portance. But it cannot be extendec to Jews who have remained in 
Germany or returned to that country. 


Even by defending this Jewish solution >f the reparation problem Moses 
has to recognize that “the rights af Eng isk Jews will be represented by 
England and those of American Jews by the United States, but also the 
claims of Palestine nationals, residents of Palestine, will be represented by 
Palestine.” The Jews of the Allied and United Nations who have pertic- 
ipated in the bitter fight in the ranks of thei? countrymen, Americans and 
English, French and Dutch, Belgians and Yugoslavs, and certainly Russians, 
consider themselves, notwithstanding theiz «ewish feeling, as nationals of 
their.respective countries. - Therefore the whole argumentation of Moses if 
applied at all could only be applied to the ev2r smaller group of Jews rom 
Germany and other Central European courtr:es who had emigrated but did 
not yet become citizens of their new countries. And what of the Jews who 
have emigrated to Palestine and who became Palestinian nationals? How 
much the representation by Palestine will siznify, as Moses himself says, 
“ean, it is true, not be forecast with any ceztginty.” He proposes an inter- 
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nationally recognized institution “which will be entitled to assume charge of 
' the interests of those who have any claim but who are neither of Allied 
nationality nor live in an Allied state.” 

The book by Dr. Nehemiah Robinson is an excellent survey on indemni- 
fication and reparation limited to its Jewish aspecis. With the help of the 
Institute of Jewish Affairs- all material available has been used and sys- 
tematically grouped. The general problem of incemnification is the same 
for all groups. 


But the Jews (says Dr. Jacob Robinson in ais Preface) were singled 
out by the Nazis and their followers for total extermination and total 
spoilation. ... There is a certain resemblance between the fate of the 
Jews and that of cather nations in that the losses indicated above were 
suffered by Jews and Gentiles alike. But.thos3 of the latter were, so to 
speak, incidental, whereas the losses suffered by the Jews were com- 
prehensive and total. That is, almost all Jews were despoiled, while 
only a part of the Gentile population suffered this fate. 


It is hard to see the difference between people who have been “‘inci- 
‘dentally’ killed, murdered or looted and others who have been “‘compre- 
hensively and totally” treated in this way. More than two-thirds of world 
Jewry have shared, and proudly shared, the fate and the sacrifices made by 
all citizens of the belligerent countries. The terrible special sufferings of 
most of the European Jews are beyond imagination. But to base an argu- 
ment of a very well written book upon the thesis that “all Jews were de- 
spoiled” is damaging a good cause by exaggeration. 

Part I of the book gives the Jewish losses, the exter.t of the dispossession of 
the Jews, the process and methods by which the spoñation, robbery, seizure, 
expropriation of Jewish property, rights and interests were executed by the 
' Nazis and the Nazi-ruled governments. : Estimates of Jewish wealth and 
losses given in the book are admitted as not “absolutely exact.” And, cer- 
tainly, there can only be an approximate evaluation. The author arrives at 
the result that in 18 Axis or Axis-dominated countries in Europe the probable 
Jewish wealth was between 8,230 and 8,620. billion dollars. The biggest 
share was, surprisingly, in Poland, with 2.1 billions, followed by Germany 
with 2 billions and Rumania with 1 billion; the western Huropean democra- 
cies follow with smaller figures. The Economic anc. Social Council of ‘the 
United Nations Organization ‘should undertake as one oi its first investiga- 
tions a survey of the fortunes of the different countries and groups in bel- 
ligerent and occupied countries before the war, the destruction and change of 
property during occupaticn and war, and a statistic of the remaining assets.” 

In Part IT of Robinson’s book the existing legal provisions for indemnifica- 
tion are extensively studied. The differences in the international law of war 
between occupied countries.and Axis nations are exactly defined. Hague 
Conventions and municipal law, Kellogg-Briand Pact end Minority Treaties, 
‘the United Nations’ warning of January 5, 1948, are all systematically 
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treated. For the first time the legislation of the governments in exile is 
examined comparatively, and the general impression from this part of the 
study is that the governments after the liberation of their countries have a 
long wey to go for the fulfillment cf their promises during their exile. In- 
demnification takes the form first of restitution and secondly of compensa- 
tion. Compared with the history of indemnification after the Treaty of 
Versailies, it seems that restitution sakes on a more important role than after 
1919. The practical difficulties have even become greater since the book was 
finished in 1944. One may only remember that 40,000 purchasers of Jewish 
property in France tried to form associations to prevent the restitution of the 
Jewish expropriated goods to their rightful owners and that the de Gaulle 
Government encounters many difEculties in trying to sffect the restitution. 
In many other countries the situation is even worse. 

Among the writers who treat the Jewish aspects of the problem the ques- 
tion of an individual versus a collective solution of the problems is much dis- 
cussed. Moses is more inclined to a collective solution. Robinson says on 
one side: “It is true that the laws cf the country and ths need to punish those 
who personally committed injustices against the Jews require the application 
of the method of personal claims whenever possible.” But on the other side 
he says: “The exclusive method of private claims appears to be fully irra- 
tional.” State intervention “vould be totally superfluous . . . in zases of 
restitution where the property mey be restored Immediately” and “in cases 
of private compensation some friendly arrangemenz might be possible.” 
Therefore Dr. Robinson regards as “the most effective way to leave the 
choice to the claimant,” but he recognizes himself that ‘the problem of 
choosing between private and state indemnification is greatly complicated by 
the possibility that only parts of the losses may be repaid by the state.” 

As a specific problem the question of the nationality of the claimant is 
discussed. The Department of State of the United States does not admit 
claims for losses or injuries which occurred before the claimant became an 
American citizen. Robinson seems to be sound when he argues: “From the © 
viewpoint of international law there seems to be no reason why diplomatic 
protection should not be extended to all citizens regardless of the time of in- 
jury if the states in question wish to do so.” The reviewer has before him 
the correspondence of a naturalized American citizen. who inquired in June, 
1945, about his real estate in Frankfurt-am-Main. The Department of 
State refused him protection. He answered that on one side the discrimina- 
tory laws by which he was deprived of this real estaze were abolished by the 
laws of the military government and that therefore he continued to be the 
rightful owner of his house even after having acquired American citizenship, 
and that, furthermore, as no Government existed in Germany and all ad- 
ministrative power was exercised by the Allied Military Government, the 
question of ‘diplomatic protecsion” could even not be raised. 

Robinson argues that the Urited Nations must eccept a principle that in 
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the question of claims against the Axis the territorial and not the national 
principle is to be applied. He asks for: 


“a—a common law of indemnification with special priorities for the 
Jews since they have suffered the greatest damage; 

“b—specific provisions for the implementation of these principles ac- 
cording to the law of the country comcerned and the specific 
economic and social situation there.” 


The principle embodied in most legislations, that ultimately the state or 
the town where the property is situated is universal heir of defunct physical 
persons, is considered as “a great injustice to the Jewish people.” ‘The idea 
of the “Jewish Agency for Reconstruction,” to which large juridical and 
_ factual authority would have to be given, and which would have to adminis- 
ter in many countries of the world large funds, and defend the interests of 
many people all over the world, is a very striking one. For many reasons 
many Jews and many non-Jews will not be ready to acceptit. In view of the 
situation among the Jews themselves, whose opinions in all of these matters 
are strongly divided, there is no organization possible which can represent 
such a large section of the Jews of the world that such a tremendous power 
and wealth could be conferred upon it. Furthermore, in most capitalis- 
tically organized countries there would be.a stronz resentment against dis- 
posing of the assets of individuals, against existing international and domes- 
tic laws in favor of whatever collectivity could be zreated or exists. 

Bruno WHIL 
New York City 


Les Précurseurs de l'Organisation I nternationale. By Dr. László Ledermann. 
Neuchatel (Switzerland): Editions de la Baccnniére; 1945. Pp. 178. 
6 fr. 


In this elegant little volume Dr. Ledermann, of tae University of Geneva, 
examines the evolution of the concept of internazional organization from 
early times to the present, with particular reference to certain leading think- 
ers of early modern times—Dubois, Bodin, Machiavelli, Podébrad, Crucé, 
Sully, Penn, Saint-Pierre, Rousseau, Bentham, Eant. The result is an 
interesting, even entertaining, and at the same time informing mélange of 
the history of thought and personal biography. "here are added touches 
of the history of institutions although this element is very distinctly left 
undeveloped. . 

It is just here that the most serious question might be raised concerning 
Dr. Ledermann’s treatment of his subject. The issue emerges in the very 
title of the work. How can an institution, or type of institution, which is 
an impersonal thing, have precursors (as in Die Vor-dufer des Hugo Grotius), 
who are personal? Should one not rather study zhe prototypes or ante- 
cedents of the institution in question? The answer, of course—whether one 
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agrees or not—is that Dr. Ledermann conceives of international organization, 
at least in this little volume, as the >roduct of thought end human endeavor 
rather than as the mechanical result of institutional evolution. The fact 
remains that there seems to appear a considerable hiatus between the 
thoughts of the personalities in question in the fourteerth to the eighzeenth 
centuries, and the full proliferation of international organization at the end 
of nineteenth century and during the past twenty-five years. 

On the other hand Dr. Ledermann does for us what had not previously 
been done with respect to these precursors. A number of collections of the 
earlier projects of international organization have been published since 
1914, and they all add to our picture of the historical background of con- 
temporary institutions. Hardly any of the compilers and editors of these 
collections have tried very hard, however, or indeed have been competent, 
to give us an understanding analysis, in terras of philosophical and so- 
ciological ideas, of the various projects. This Dr. Lecermann has done, in 
brief compass, and he has thereby thrown much light on the problem of 
international organization itself, if not on its strictly chzonological evclution. 
It is a distinct contribution to international political science. 

2ITMAN B. POTTER 
Managing Editor 


The International Secretariat. By Egon F. Ranshofen Wertheimer. Wash- 
ington: Carnegie Endowment fcr International Peaze; 1945. Pp. xxviii, 
500. ‘Charts. Appendix. Index. $4.50. 


The founders of the United Nations determined not to create an interna- 
tional government but a confederation of states. Only in respect to one 
aspect of the security functions of the new organization did they approach 
the granting of executive authority and this was carecully circumscribed to 
protect the national sovereignty of the Great Powers. They thus com- 
mitted the world to the perpetuation of nation-based policy determination 
and administration of the affairs which the Charter recognized affect the 
world as a whole. 

Whether the United Nations will be able to rise above purely national 
views of problems of world concern will depend largely upon two factors: 1) 
the degree to which national foreign offices will instruct their delegates to see 
beyond the confining vision of purely national aspirations, and 2) the degree 
to which a world tone can be given to the Organization by its Secretariat. 

The first of these depends upon national pclitics and administration and 
the way in which the political bodies of the UN function. The second de- 
pends upon the position and organization of the Secratariat. 

The International Secretariat, by a distinguished former member of the 
League of Nations Secretariat, is an invaluable contribution to understand- 
ing the importance of the Secreteriat in international organization and the 
requisites for making of the Secretariat an organ that will indeed be able to 
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contribute the elements indicated above toward the success of the UN. 
Both because of its timeliness, when the world is laying out the blueprint for 
the new international Secretariat, and because of the excellence of its analy- 
sis, the author and the Carnegie Endowment have performed an important 
public service in preparing and publishing this volume. 

In briefest summary this monograph is an analysis of the record of the 
League of Nations Secretariat with a view to extzacting from its experience 
the lessons which will help in the building of the Secretariat of the future. 
So far as this reviewer is aware it is the only comprehensive study of that 
experience by one who was himself a participant in the work of the League of 
Nations. Other studies by outside students, or studies of specific phases of 
the Secretariat have, of course, been made. A trief summary of League of 
Nations experience was also published by a group of former League of Na- 
tions officials by the Royal Institute of Internat:onal Affairs. The present 
volume is peculiarly useful as it is organized to hizhlight the issues presently 
faced by the UN. 

One is struck by the similarity of problems faced by the UN today and the 
League of Nations 26 years earlier in organizing -ts Secretariat. The issues 
under discussion during meetings of the Preparatory Commission, and 
previously at San Francisco, regarding the character of the Secretariat, its 
Chief, and its staff had really all been faced previously by the framers and 
administrators of the League of Nations. A vasi body of pioneer work was 
done in establishing the principles’ of international administration and in 
fashioning staff and human relations on an international basis. Upon this 
foundation the UN can build with considerable assurance. 

This is not to say that the time for pioneer.ng has passed. The very 
weaknesses of the Covenant and international ection under its obligations 
present a challenge that will be answered in part shrough new administrative 
patterns and procedures. In addition the different character of the new 
organization—its greater emphasis upon executive authority in the field of 
security, the special tasks of the Economic and Social Council and the 
Trusteeship Council, the existence of several dynamic specialized agencies 
in fields heretofore relatively untouched by international activity, and the 
inclusion from the start of the United States aad the Union of Soviet So- 
cialist Republics as full-fledged participants—ali of these are factors which 
demand clearer concepts regarding the role of the Secretary General and the 
organization of the Secretariat. Itis already event that the new Secretary 
General is expected to be a much more positive person whose functions will 
clearly enter the political as well as administrative fields. Greater safe- 
guards for the international character of the steff and for the operations of 
the organization are being set up. The whole attitude toward the personnel 
of the international Secretariat seems to have caanged from one of friendly 
skepticism toward missionaries in a good cause to one of deep concern that 
the new staff shall be adequate to conduct the world’s governmental busi- 
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ness. The size of the staff will be larger, salaries will be higher, and the 
status of its personnel will be greatly enhanced. The influence of divergent 
national administrative practices end terminology upon the problem of 
getiing agreement on principles or crganization is also noticeable in discus- 
sions which now include the USSR and the US. Both countries bring new 
concepts based-on national practices and the impact of both is potent in any 
discussion. 

It is unnecessary to enumerate here the contents of this volume. It is 
enough to say that in presenting a detailed staff-view of the League Secre- 
tariat, which is both critical where necessary and complimentary where 
deserved, its author has provided an invaluable guide to those who are 
constructing the Secretariat of the future. 

Warrer H. C. LAVES 
Bureau of the Budget 


A Guide to the Practice of International Conferences. By Vladimir D. Pastu- 
hov. Washington: Carnegie Endowment for International Peace; 1945. 
Pp. xii, 275. Index. $2.50. 

Between 1925 and 1927 a Sub-Ccmmittee of the Committee of Experts 
for the Progressive Codification of International Law of the League of Na- 
tions elaborated a Report on the codification of the procedure of international 
conferences and the procedure for the conclusion and crafting of treaties. 
This réport led to no results but the progress made in this matter since the 
Paris Peace Conference renders the question again timely. The little vol- 
ume under review tries to sum up that experience and, indeed, does so 
very successfully. 

The book covers the whole field of international conferences. Particular 
emphasis is placed on the Assembly. Council, and Committee meetings of 
the Geneva League. There is a good reason for that, as it was here and in 
the conferences of the I.L.O. that the greatest progress was made and a 
clear-cut tendency toward simplification, clarity, and efficiency was shown. 
The book also devotes a detailed study to the Pan-American Conferences, 
which recently have been strongly influenced in their technique by the 
development of the League and the meetings of the UNRRA. 

The author starts with the problem of classification. Legally very impor- 
tant is the distinction between international conferences stricto sensu which 
take place in the field of general international law and those international 
gatherings which take place under ar international Constitution; the letter 
are, strictly speaking, meetings of an international organ. The Interna; 
tional Conferences of American States, it seems, are still international żon- 
ferences stricto sensu; it remains to be seen whether the pending reorgariza- 
tion of the Inter-American System will render them meetings of an interna- 
tional organ. 

Internetional conferences (or congresses) are either public, semi-public or 
private, with many interrelationships between these different types. 
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The first part of the volume deals with the planning, staffing, and budget- 
ing of international conferences; these are, however, important problems, as 
careful planning and preparation may sometimes datermine success or failure _ 
of a conference. - 

The second and third parts deal with the manifold problems of organizing, 
directing, and coördinsting an international conference. The last part treats 
the problems of recording, reviewing, and editing. Here a detailed guide 
for the drafting of treaties is given. Seventeen appendices (pp. 195-262) of 
fully reprinted documents serve as illustrations, followed by a very good 
bibliography. 

The author has wholly excluded historical and pclitical problems, and only 
slightly touched upon legal issues. The book deals primarily with the tech- 
nical, administrative, and secretarial aspects of the subject. 

The author, as a former member of the League £ecretariat, now an official 
of the UNRRA, writes from a vast personal exp2rience, coupled with the 
study of the corresponding literature and excellent. theoretical knowledge of 
his subject. His experience, study, legal training and his comprehensive 
treatment, make the book an interesting, instructive, valuable, and au- 
thoritative handbook. 

Josef L. Kunz 
Of the Board of Editors 


La Perte de la Qualité de Membre de la Société des Nations. By Cajo En- 
rico Balossini. Geneva: Etudes Juridiques et Folitiques; 1945. Pp. 102. 
5 francs. 


This is a brief review of the application of the provisions of the Covenant 
of the League of Nations with respect to the loss cf membership. No state 
ceased to be member by the operation of Article 26, some 16 to 18 states lost 
membership by voluntary withdrawal in conformity with Article 1, para- 
graph 3, and one state was deprived of membership in virtue of Article 16, 
paragraph 4. The latter case, involving Russia, and the intended with- 
drawal of France are of some interest. 

Contrary to the action taken by the Supervisory Commission of the 
League, the author doubts the legal validity of the communications of Gen- 
erals Giraud and de Gaulle, of April 1943, requesting the President of the 
Commission to accept the view that the notice of withdrawal given by the 
Vichy Government on April 19, 1941, could not produce results because given 
under foreign pressure and that France should ccntinue to be regarded as 
member of the League. He prefers to argue that following the total occupa- 
tion of France by the enemy in November, 1942, the notice of withdrawal 
became suspended because from that moment on there existed in France no 
independent authority capable of manifesting a contmued intent to with- 
draw at the time when the two year period was due to expire. 

The procedure followed in the Russian case is cricicised on the ground that 
the Council alone was competent to apply Article 16, paragraph 4. It alone 
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could decide that Russia had violated a coveaans of the League and declare 
that it was no longer a member of the Lesgve. In actual fact the first de- 
_ cision was made.by a committee cf the Assembly, which the latter then 

adopted. The Council merely associated itself with the findings of the 
Assembly. There is, furthermore, no basis in the Covenant for the state- 
ment of the Council that Russia had placed herself outside the League and 
thus ceased to be a member. This criticism, pertinent though it is, by no 
means exhausts all the points from which the procedure of the League might 
be questioned. 

Discussing the possible procedur2s for terminating the existence of the 
League, the author voices a preference for am orderly liquidation in accord- 
ance with the amendment procedure of Artick 26, which requires ratification 
by the members of the Council and a majority of the other members. Other- 
wise a unanimous decision of all the members would be needed. 

This is on the whole a useful contribution to a little known aspect of the 
League of Nations. 

LEO Gross 
Fletcher School of Law and Diplomacy 


Peace and Security After the Second World War. By various authors. 

* . Muninnan ee ————— 

ppsala: Swedish Institute of Internatzonal Affairs; 1945. ee 190. 
Swedish crowns 3.75. 


This volume, written between the Dumkarton Oaks and San Francisco 
Conferences, contains the opinions and conclusions of a study group com- 
posed of a dozen prominent Swedish experts and statesmen. Five different 
aspects of the world peace and security pro lem were examined in the light of 
experiences gained mainly through participation in tae activities of the 
League of Nations, while taking intc account-authoritative proposals worked 
out during World War II, official as well as semi-official, up to and including 
the Dumbarton Oaks drafts. Whereas = kasic community of views pre- 
vailed within the group, dissenting opinions were express2d on certain points. 
For each aspect of the problem a rapporteur was appointed; their reports were 
discussed and approved by the group. They are as follows: The Structure of 
International Organization, by Herbert Tingsten, Professor of Political 
Science, University of Stockholm; Coercive [feasures to Maintain or Restore 
Peace and Security, by Nils Herlitz, Professor of Constitutional, Administra- 
tive, and International Law, University of Stocknolm; The Procedure of Con- 
ciliation and Mediation, by Osten Undén, Chancellor of Swedish Universities 
(now Minister of Foreign Affairs); The Pernanent International Court, by 
Torsten Gihl, Assistant Professor of Interrationel Law, University of Stock- 
holm; Relation of Specialized Agencies in he Economic and Social Field, by: 
Gunnar Myrdal, Professor of Economics, Jniversity of Stockholm (now 
Minister of Commerce). 

The principle guiding the experts was tc datermine how a world organiza- 
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tion should be constituted to achieve “its genersl, expressly stipulated or 
tacitly understood purposes.” While primarily conceived to maintain 
peace, it was assumed that the Organization “wil develop into a real or- 
genization for justice” and bring about “an increasingly strong and intimate 
union between the peoples of the world, ” the aunat goal being “a world 
federation.” 

In respect of the Organization’s structure, the Swedish group ee a 
greater degree of differentiation between the States Members than was 
envisaged at Dumbarton Oaks, through “gradaticn of their influence in the 
Assembly”; the experts underlined the pronounced concentration of au- 
thority in the Security Council which makes for more effective leadership 
than in the League of Nations; expressed doubts concerning the “rotation 
principle” as applied to the non-permanent Members of the Council, lest it 
be used to elect States which “are in fact entirely dependent on certain 
Great Powers”; stressed that the most marked difference between the 
League and the Organization outlined at Dumbarton Oaks is that in the 
latter ‘‘an absolute or qualified maj jority can make decisions binding on all 
Members of the Organization.” They considered that as between the 
relative powers of the Council and the Assembly, zhe latter should have the 
right to formulate general principles “whether these bear on questions being 
dealt with by the Council or not”, and should be entitled to “adopt resolu- 
tions and publish recommendations concerning tha activities of the Council ` 
and related matters.” The group approved of tke principle that Members 
should not be at liberty to withdraw from the Organization. The absence of 
any definition of the prerequisites for and nature of the coercive measures 
contemplated was deemed a serious lacuna, and the advisability-of abandoning 
' the “sound basic idea behind the Covenant: that certain acts of aggression 
should be countered ky coercive measures” was questioned. Whereas the 
principle that even a threat to peace can cause tae application of coercive 
measures was hailed with satisfaction, the group regretted that the sole 
objective was to be “to maintain and restore peaze and security”, without 
concern for “the interests of international justice” To the basic question 
' whether the coercive machinery should be applied to the Great Powers also, 
the experts unanimously replied in the affirmative.. The majority consid- 
ered that the State against which coercive action is contemplated should 
under no circumstances be entitled to vote. 

In the field of conciliation and mediation, a series of substantial amend- 
` ments to the Dumbarton Oaks draft were suggested with a view to strength- 
ening and extending the functions of the Council, particularly in respect of 
disputes not covered by the procedure contempleted but falling within the 
scope of Art. 11 of the League Covenant. 

The International Court of Justice was discussed on “the basis of the Dum- 
barton Oaks proposal and the memorandum of the Committee of Jurists 
‘which met in London in February, 1944. The majority of the Swedish ex- 
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perts favored the separation of the Court from the political Organization. 
Should the Court, however, become2 part of that body, it should in their 
opinion nevertheless be accessible to all States, Members and non-Members. 
Its jurisdiction should be compulsory and provision should be made for the 
execution of its awards. The Cotrt’s functions should include advisory 
opinions, upon requests from the Organizetion and its agencies. 

The chapter on the relation between the Security Organization and the 
specialized agencies is a plea for freedom from power politics in the economic 
and social sphere. This could be achieved by granting as much autonomy 
as possible to the relevant agencies so as to allow them to base their activities 

n “objective economic factors.” It was Zelt that their chances of succeed- 
ing in long range planning, promotion of international collaboration, and 
education of the public might easily be crippled and diverted if they were 
intimately connected with and subordinated: tc the central Organization 
which would be mainly political in character. While it was recognized that 
economic policies of nations can lead to frictions and disputes, and that the 
Security Organization will need expert advice on economic matters, the hope 
was expressed that such considerations would not be allowed to determine 
the strusture of the specialized agencies. 

Peace and Security After the Secor.d World War is a TE statesman- 
like, and progressive contribution to the Ciscussion of world security prob- 
leiis by a group of prominent Swedes meny of whom would undoubtedly 
have represented their country at San Francisco aad Sweden been invited to 
the Conference. Some of their desiaerata were met by decisions taken there, 
others seem to have little chance of realizazion in the present circumstances, 
whereas a third part may prove useful al future stages of planning. Al- 
though it is less comprehensive and exhaustive than studies such as those 
produced by various agencies in this country, the work of the Swedish group 
ranks beside-them in quality by virtue of the expert knowledge, constructive 
thinking, and long-range vision of its autbors. . 

es . Essy KEY-RASMUSSEN 

O.W.I, Regional Specialist for Sweden 


War and Its Causes. By L. L. Bernard. New York: Holt; 1944. Pp. x, 
479. Index. $4.25. 


It is a comfort to a mere international lawyer to find out that even so- 
ciologists seem to know no more about the causes of war and their cure than 
he does. For this sociological study of war reveals no cause that has not 
been discussed before and suggests no remedy that has not already occurred 
to politicians or lawyers. In fact it draws heavily on the investigation of the 
complex problem of war led by an international lawyer, namely Professor 
Quincy Wright’s work “A Study cf War” While the author makes no. 
original contribution to the understanding cf war, and perhaps did not intend 
to do so, he has succeeded remarkab_y well in presenting a readable account 
of the manifold aspects of war. 
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The subject is treated in three parts. In the first the author discusses war 
as a social institution, its different types, militarism, attitudes toward and 
ideologies of war, and methods for predicting wars. In the second part he 
analyzes and classifies the causes of war, and in the third part he reviews 
some methods for abolishing war. Of chief interest is the second part. The 
causes of war are divided into ‘“‘departmentalizei” causes, that is “causes 
differentiated and classified according to the types or phases of human 
behavior involved in bringing about the war,” and into “particularized”’ 
causes which he defines as “causes distinguished and arranged according to 
their functional significance in producing armed strife regardless of the 
espects of behavior from which they spring.” This terminology may not be - 
quite clear to the uninitiated. However, the reeder will find familiar faces 
in each of these major classifications. Among the departmentalized causes 
ere the following: biological, psychological, eccnomic, political, social or 
cultural, religious, moral and metaphysical. The particularized causes are 
indicated in pairs such as: incidental and furdamental, accidental and 
purposive, temporary and persistent, immediate end proximate, efficient and 
final, initial and ultimate, etc. The more important of these causes, par- 
ticularly the departmentalized causes, are examired in some detail and illus- 
trations are given. This survey reveals that in the author’s view the psy- 
chological causes ara not of fundamental importance. This distinction 
seems to be attributed to the economic causes and particularly to imperialism 
in its various forms. The treatment of this subject, however, is not as 
thorough as one would wish it to be and importent students of the problem 
like Lenin, Langer, and Schumpeter are not even mentioned. 

The analysis of the causes of war prompts the author to the somewhat 
trivial conclusion that ‘‘it is not possible to abolish or regulate war merely by 
wishing to do so.” He accordingly proceeds in a very brief final chapter to 
discuss various means, used in the past, for rasolving international con- 
troversies and to examine seven ways for estabishing peace in the future. 
Among the latter he includes the Atlantic Charter and the “ Four Freedoms,” 
the proposals for a United States of Europe, « strong league of nations, 
“Union Now” with Great Britain, a pax Americuna, a rather radical change 
in the existing economic system, and finally the consolidation of peace in a 
world empire through conquest. The author dafinitely eliminates the last 
mentioned method but leaves it to the reader to make his choice among the 
first six alternatives. The author’s preference s3ems to be divided between 
the Atlantic Charter and the “Four Freedoms” which would ensure peace if 
both of them were “accepted by all nations” and “written into their laws” 
and an economic system which would ensure greater prosperity and self- 
sufficiency for all nations. This leaves the problem of international or- 
ganization unsolved and the reader somewhat sceptical. , 
| Leo Gross 
Fletcher School of Law and Diplomacy 
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The Anatomy of Peace. By Emery Reves. New York: Harper; 1945. 
Pp. 275. $2.00. 


The thesis of this brief but highly challenging volume is not a new one. 
The sovereignty of the state has long been regarded by an increasing number 
of jurists as an anomaly in a world of interdependent states whose security 
and economic prosperity can be assared only by mutual coöperation. The 
only question which has troubled them would ask how far it is actually feasi- 
ble to go in view of the diversities of national tradition and other practical 
obstacles to world federation. 

Mr. Reves, urged on by an almost Tosi convicticn of the necessity of 
giving inmediate application to his thesis, presents it in a series of cate- 
gorical statements. He is not inhibited by problems of ways and means or 
by the existing state of public opinion. Sovereignty is the cause of inter- 
national anarchy and war; the nation-state is the antithesis of a world of law 
and order. “The Gan Manesco “lease? ie no more able to open the way to 
peaceful collaboration than was th2 League of Nations before it, for the 
‘Charter like the Covenant leaves intact the system of Sovereign states. 
Internationalism is a futile remedy, for internationalism ‘‘recognizes as 
supreme the sovereign nation-state institutions and prevents the integration 
of peoples into.a-supra-national society.” 

“What is needed is—universalism,’’ by which the author means a legal 
order between men beyond and above the existing nation-state structure. 
This would mean not the loss of liberty, but rather its protection. For the 
universal legal order would leave tc the various local communities control 
over their local interests; its functions would be limited to the establishment 
of general rules of law in the fields where existing national interests clash; it 
would merely transfer to “universal institutions” the keeping of these 
interests which, if unregulated, inevizably bring nations into conflict. Para- 
doxically enough, the author is so strongly convinced of the ultimate reme- 
dial effects of unification that he is ready, if common consent and democratic 
methods can not attain it, to precipitate it “by conquest.” 

Now that the principle of the “‘sovereign equality” of states has been 
written into the Charter of the United Nations, students of international law 
will find much food for thought in the author’s challenge to accepted tradi- 


tions. For the thesis is basically sound, even if its immediate applicability 
‘is debatable. 








CHARLES G. FENWICK 
Of the Board of Editors 


The Control of Germany and Japar. By Harold G. Moulton and Louis 
Marlio. Washington: The Broo‘xings Institution; 1944. Pp. xi, 116. 
Index. $2.00. 


At a time when the retention in peacetime of the margin of military 
advantage gained by the arms and the diplomatic strategy of the United 
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Nations is a major consideration in every Allied chancellery this book has a 
genuine contribution to make. Written shortly after D-day, when victory 
was not even in sight, it presents the reader with an objective analysis of the 
nature of control measures and their immediste and ultimate incidence. 
Starting from the premise that the military and esonomic controls established 
at the close of World War I were both insufficient in their scope and ineffi- 
cient in their enforcement, the authors reject as “hopelessly inadequate” 
the conception of war prevention by retaliator~ measures after-the-fact of 
aggression, and concentrate their quest on feasibl2 measures—‘‘i.e., relatively 
easy to enforce”—to prevent the development of patent or latent war po- 
tential without throttling the economic life of the areas involved. Further, 
focussing attention on strategic industries rathe> than on strategic raw ma- 
terials, the authors endeavor to determine—-Meatlio for Germany, Moulton 
for Japan—what measures will most effectuall~ reduce war potential and 
draw the industrial fangs of our late enemies. 
= Marlio successively rejects the partition of Germany, or the creation of an 
independent Rhineland, or the isolation of Prussř as unlikely to be enduring — 
or economically viable solutions, but he admits that the separation of East 
Prussia—now an accomplished fact—would be politically useful and ad- 
vantageous, but ineffective in reducing-industrial war-making power. After 
examining various means of exercising economic controls such as the reduc- 
tion of Germany to an agricultural status or, conversely, forcing her to 
depend on foreign food imports, all of which have vital shortcomings from 
the economic point of view, Marlio turns to the problem of controls over 
minerals, In an expert analysis, he reveals the multiple sources of supply, 
the difficulty of preventing smuggling, the eas: of substitution, and the 
amazing facilities for stock-piling. * In short, he concludes that “it would 
be folly to rely upon the control of minerals as & permanent means of safe- 
guarding the peace.” While rigid surveillance of sertain metallurgical indus- 
tries is essential, particularly at the ingot manufacturing stage, Marlio places 
his principal reliance, in a technological age, on the control of the electric 
power industry, without whose work no substamtial rearmament can take 
place. 

In the second part of the work Moulton, after an initial survey of Japan’s 
world position, discovers that during the decade from 1930 to 1940 Japan 
vastly increased her domestic plants and developed the necessary war poten- 
tial in her colonies and in areas of China successively occupied. While 
Formosa was useful chiefly as a source of additional foodstuffs, Korea was 
heavily industrialized and Sakhalin developed as a source of fuels. Major 
reliance for the Greater East Asia campaigns was placed on the resources of 
North China and Manchuria, which were caughs up with Japan’s colonial 
possessions in the comprehensive four-year plan cf 1938. It was the indus- 
trialization and not mere possession of these areas that gave Japan strength 
as & warring power, 
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Computing the consequences of a reduction of Japan to the pre-imperial 
status announced in the [eclaration of Cairo, Moulton -inds that without 
colonial or foreign supplies. Japan could not be a strong military power and, 
in particular, would not possess strategic metals or the bases for an important 
iron industry. Notwithstanding this, he concludes that Japan’s economic 
position ‘will not be seriously jeopardized” by the loss of her colonies, hold- 
ing that Japan’s progress will depend in no small degree upon creative 
chemistry. . 

To say that the authors view with alarm a protracted continuance of 
economic controls, even if efficient, would be understatement. They fear 
that “a general system o: economic control would work strongly. against 
private enterprise”; would create “a new type of cartelization dominated 
by governments”; and would “inevitably exert a powerful influence in the 
direction of government domination of business, both in the international 
and the domestic fields” (£6). Far preferable to them ars military controls, 
with economic measures distinctly ancillary—and preferably “invisible.” — 
In the last analysis, the authors, though fzaring the encroachment by the 
state on business enterprise under a system. of economic sanctions, contem- 
plate with even greater aversion the controls which a nationalist and au- 
tarchical program of defense would involve Perhaps it is this comparative 
indication of their chagrin under either regime wich causes this reviewer to 
chuckle a bit when scanning for a second time the reasons for the untram- 
melled commercial internationalism whose colors the authors have hardily 
nailed to their masthead. a 

MaLBonE W. GRAHAM 
Of the Board of Editors 


America’s Place in the Peace. By Nathaniel Peffer. New York: Viking; 
= 1945. Pp. 227. Index. $2.75. 

America: Partner in World Rule. By William H. Chamberlin. New York: 
Vanguard; 1945. Pp. 304. Index. $3.00. 


These two volumes defining America’s present position in the evolution 
of world organization express a common conviction that the United States 
now must make its power count in the movemant which alone can avoid 
another war. Professor Peffer urzes “big” adolescent America to be 
“adult,” to be “ politicall~ intelligent.” Ee sees no hope in an international 
system divided into senior and junior members ascording to a pattern where 
a small group decides everything and is saze from interference and the large 
one acts as a “kind of Grek chorus.” Because a “ polerization originating 
in mass and power forces America into every major war,” Peffer thinks that 
from now on America must very ccnsciously formulate its foreign policies. 
His volume tells the history of American foreign experience with emphasis 
on the inevitability of parsicipation In workable plans for world organization. 

Because Chamberlin feels that America’s political success in the War is not 


BOOK REVIEWS 209 


equal to the quality of the nation’s military v.ctory, he finds the lines of 
great power domination more pronounced than ever with huge power vac- 
uums in Europe and East Asia. He sees two possible causes for war: (1) 
Soviet policy of unlimited expansion beyond its recognized frontiers, and (2) 
coalition of Asiatic peoples against western white imperialism. Like a good 
journalist Chamberlin blueprints an Americam foreign policy in which 
freedom of communication would transfer the “present harsh partnership 
in world rule into ths more satisfactory status of a world community built 
on justice, equality, and order.” 

Both volumes are tracts for the times; they both suggest that in the in- 
ternational game it is now America’s move. 

Pau F. Doteiass 
The American University 


The Constitution and World Organization. By Edward S. Corwin. Prince- 
ton: Princeton University Press; 1944. Pp. xiv, 64. $1.00. 


Mr. Corwin, Professor of Jurisprudence at Princeton, has long been known 
for his studies in those fields of Constitutional law which touch upon foreign 
relations. In this little volume he deals with alleged Constitutional ob- 
stacles to United States’ active participation in an nternational organization. 
To a casual reader of newspapers the question mizht seem to be one devoid 
of interest since the approval of the Charter of tae United Nations by the 
American Senate. But those who have listened to the Charter debate or 
have read carefully the transcript of the debate in both the Committee on 
Foreign Relations and the plenary session of the Senate must have noted the 
constant arguments over the Constitutional character of different measures 
necessary to supplement the Charter. While Mr. Corwin seems to have 
written his book mainly to show the possibility o? bypassing the Senate in 
case of the latter’s refusal to approve the United States’ entry mto the new 
organization, the principles of this book may apply as well to the issues still 
outstanding. 

In discussing “‘sovereignty,”’ Mr. Corwin points out that the greatest 
infringement of United States’ sovereignty happened when she was forced to 
wage a total war. Any sacrifices of sovereignty that are necessary to limit 
the right of states to wage war upon one another vill in the long run prove 
_to be gains rather than losses, 

Mr. Corwin does not believe that the Constitutional doctrines of ‘‘enumer- 
ated powers,” of “‘seperation of powers” and of “private rights” limit in 
any respect the powers of the national government in the field of foreign 
relations. In dealing with the Senate, he stresses the fact that it was in- 
tended to collaborate as a council with the President throughout the entire 
precess of treaty-making, but that it preferred instead to split the treaty- 
making process in two parts: the Presidential function of formulating and 
negotiating the treaty and the Senatorial function of criticizing, amending, 
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and even rejecting. The success of the Char-er in the Senate was in part 
due to what amounted to reverting to the original conce>tion of collabora- 
tion between the Senate ard the Executive and to assuring to the leaders of 
the Senate a major share in the process of sormulating the treaty. Mr. 
Corwin’s strictures on the diminishirg role of the Senate in the conduct of 
American foreign relations have been contredicied by succeeding events. 
As long as the collaboratien continues, it wil not be necessary to resort to 
any drastic measures such as transfer by Corstitutional amendment of the 
power to approve treaties from two-chirds of the Senate to the majority of 
both Houses of Congress. The legislative povers of the Congress provide in 
most instances alternative means for adoptirg international agreements if 
and when the Senate proves again recalcitrart. 

The cause of peace abroad and the cause o democracy at home are, says 
Mr. Corwin, allied causes. Democzacy is not safe in countries which are 
under the necessity not cnly of conducting mheir foreign relations but also 
of planning their domestic economies in th= shadow of a threat of war. 
“When total war is the price of total soverzignty, the price is too high.” 
Until war is effectively abolished, no people can have that freedom of de- 
cision and action which constitutes the substance of national independence. 

The book under review is an effective plea for collaboration both in the 
national and in the international spnaere. Tae smooth exposition is not im- 
paired by the crusading zeal of the author. Though it is full of precedents 
it would appeal not only to lawyers but alsc to laymen. While not as ex- 
haustive and detailed as some other monographs on the subject, it propices 
a good summary of the principal points involved. 

Louts B. SOHN 
Cambridge 


Documents on American. Foreign EKelations, July 19438-June 1944. Edited 
by Leland M. Goodrich and Marie J. Carroll. Eoston: World Peace 
Foundation; 1945. Fp. xxx, 72&. Index $3.75. 


Documents concerning American foreign relations show a decided trend 
toward international orzanization in the s=xth volume of this very useful 
series. This trend is nct the resul; of seleciion on the part of the editors; it 
is imposed by the incressed activity in that field. The book is a measure of 
the extent to which the United States has b2:come interested in international 
organization; though it deals with the foreizn relations of the United States 
it will be as useful to the internaticnalist as zo the student of national affairs. 
The editors are probab:y wondering now what changes will be necessary in 
the next edition, in order to care for the doc_ments of the many organizations 
now being created. Taey must probably anticipate increase, rather than 
decrease, of materials dealing wizh enemy affairs, and similarly for inter- 
American affairs; in the following volume, iowever, they might hope to gain 
space in both these feds. With the departure of Mr. Nelson Rockefeller 
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and his too capable support of a hemispheric organization superior to the 
United Nations, it is to be hoped that the number of repetitious and unneces- 
sary inter-American instruments can be reduced. 

The materials in this volume are gathered under fifteen chapter headings, 
the first two of which (comprising some 100 pages) deal with general state- 
ments of policy and with the conduct.of our foreign relations. This second 
chapter could be a volume in itself. It might list treaties and arguments 
(as well as conferences) to which the United States is a party; it might 
include more matters of international law; it 2ould reveal more fully the 
extent to which Departments of government ovher than the State Depart- 
ment are participating in the conduct of our foreign affairs. It must be 
admitted, however, that not all such matters could be packed into the 
volume as at present conceived and the reviewsr would be willing to omit 
very little of what is in the current volume. 

Sections follow which deal with the prosecution of the war and with rela- 
tions with enemy states. Chapter V is an illaminating summary of the 
development of the informal United Nations intc coherency and coöperation 
—though not yet into formal organization. Following this, as explained in 
the Preface, are a number of new chapter headings to cover the development, 
out of United Naticns activities, or organizatien in various international 
fields: Relief and Rehabilitation; International Peace and Security; Trade 
and Finance; Transportation and Communicaticns; Agriculture and Use of 
Natural Resources; Labor and Social Relations; and Cultural Relations. 
Such headings will doubtless expand in futureissu2s. Finally, three chapters 
‘cover relations with geographic areas: Western Hemisphere (110 pages); 
Eastern Asia and the Pacific Area (23 alias anc. Europe, Africa and West- 
ern Asia (63 pages). 

To any student of American history o or of international affairs, this volume, 
and the whole series, is indispensable. It is well printed and reasonably 
priced; earlier volumes are still obtainable. Ecitorial comment helpfully 
connect the various documents, in this and in earlier volumes, and make 
it possible to trace out a connected and detailed history of any one subject. 
Iš is well organized and well indexed. 


CLYDE Bacumron 
Of the Board of Editors 


NOTES 


Algunas Aspectos de la Doctrina del Derecho en Kant. By Alfredo M. 
Egusquiza. Mendoza, Argentina: D’Accurzio; 1945. Pp.103. $2.50. In 
this small book the Argentine author seeks to “examine Kant’s philosophy to 
discover within his critical system his thought corcerning law,” but to pre- 
serve unity in the study he finds it necessary to omit “consideration of the 
place of the Kantian point of view in the historic e~olution of the philosophy 
of law, all investigation of the evolution of Kant’s own thought to its final 
‘form, and the examination of critical commentarizs upon Kant’s theory of 
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law,” so that the work comes down to an “objective exposition of the thought 
of the philosopher as the author understands it.” Unfortunately this re- 
duces the book to more or less accurate paraphrases of passages extracted 
from Kant’s writings, mainly the Metaphysical Elements of Law, dating 
from 1797, when his powers were already in decline, and thought by many 
commentators to be but a labored and sterile schematization for the field of 
law of propositions and ideas already set up and discussed in other more 
appropriate fields.. The bibliography, of Spanish and French books only, 
suggests that the author knows no German and had to take his knowledge 
of his subject already transmuted once or twice through a translator’s brain; 
while the extensive and almost exclusive use of Wilkelm Windelband (Historia 
de la Filosofia, Tomo IV, El Idealismo Alemán, Spanish version, Mexico,1942) 
for critical comments would indicate an unfortunate dearth of acquaintance 
with the more notable historians of pkilosophy. The book throughout dem- 
onstrates forcefully anew the difficulty of close philosorhizing in Spanish, 
from the paucity of adequate nomenclature and the indefiniteness and 
ambiguity of most of the hackneyed general terms. 

i GORDON IRELAND 
Catholic University of America 


Inter-American Coffee Board, 2nd Annual Report, 1942-48. Washington: 
published by the Board, 1948. Pp.95. This report follows closely the gen- 
eral outline of the first; reviewed ix this JOURNAL, Vol. 38 (1944), p. 176, 
providing a description of the major activities of the Board, a summary of 
the minutes of its meetings, and the text of resolutions and other documents. 
The Board continued during its second year to adjust quotas and to allow 
advance shipments in order to meet the unusual condizions of the market 
brought about by the war. It is this flexibility cf international control pro- 
vided by the work of the Board that commends itself to most students of 
international administration. One of the most important developments 
during the year was the establishment of a Trad2 Advisory Committee con- 
sisting of seven prominent representatives of tae United States coffee in- 
dustry so that the Board would havz the “views and sentiments” of the do- 
mestic coffee industry of this country. Looking ahead to the future the 
Board appointed, on July 6, 1943, a Committee on Post-War Problems 
which has been considering a modification of the quotas for markets outside 
the United States. 

| NorMAN’ HLL 
University of Nebraska 


International Administration: A Bibliography. Compiled by William C. 
Rogers. With a foreward by Quincy Wright. Chicago: Public Administra- 
tion Service; 1945. Pp. vi, 32; mimeographed. $1.00. This bibliography 
on international administration divides its material into two periods: prior to 
and subsequent to 1939; within each period books, pamphlets, and articles 
are separately listed. The bibliography was prepared primarily for public 
officials. With this purpose in view the biblicgraphy has its merits but it 
will also be useful for scholars. 

From a scientific point of view, however, it is insufficient. The reasons 
are twofold.. The first reason is that the author evidently has no clear 
conception of ‘‘international administration.” Literature on international 
courts, mixed claims commissions, and so on has no place in a bibliography 
on international administration. On the other hand some general treatises 
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which dedicate to the subject only a few pages ere listed. The bibliography 
of the Inter-American System is poorly represented. 

The second reason for the insufficiency is zhe voluntary restriction to 
publications in English. The author’s argument that few American public 
officials “find it necessary to be linguistic” is trie enough. But the second 
argument that the greatest contributions anyway have been made by the 
English-speaking world, is stating too much. Exactly in this field the con- 
tributions in Italian, French, and German, and, with regard to Pan-America, 
also in Spanish, are very important, and their inclusion would cure the 
meager air of this bibliography. As to the argument that foreign language 
publications ‘‘are frequently unavailable throughout the country,” this is 
hardly just toward the magnificent libraries of this country. All the foreign 
publications listed by this reviewer in his article cn international administra- 
tion in the November, 1945, number of the Iowa Law Review are, for in- 
stance, available at the Harvard Law School Likrary. 


Of the Board of Editors 


A Price for Peace. By Antonin Basch. N2w York: Columbia Uni- 
versity Press; 1945. Pp. xiv, 209. Index. $2.50. Economic Stability in 
the Post-War World. By the League of Nations Delegation on Economic 
Depressions (Report, Part IT). Geneva: League of Nations; 1945. Pp. 
319. Diagrams. Tables. Index. $3.00. A price for peace includes, in 
Dr. Basch’s view, the reconstruction and integration of the specialized Euro- 
pean economy which, before World War II, was the most important factor 
in world trade, and the reorientation of that economy into an expanding 
world economy founded on the multilateral world trading system. While 
Dr. Basch is mainly concerned with the economy of Europe, he does not 
neglect the changes wrought by the war in other areas of the world, espe- 
cially the United States, in depicting the scope and nature of the economic 
problems which confront the post war world. ‘To this reviewer the most 
significant contribution of the book lies in its recognition that the success or 
failure of what is accomplished in’ Europe in the post-war years will be 
measured in terms of the basic objectives of the people: a high level of em- 
ployment and a rising standard of living. These same objectives, it will be 
remembered, constituted a main plank in the political platforms of both 
major political parties in this country during the last presidential campaign. 

Dr. Basch has produced an objective, carefully reasoned, and well docu- 
mented book of about 200 pages, written in a style which will make it not 
only intelligible and interesting to the layman but also a source which the 
protessional economist will examine with pleasure snd profit. It is a wel- 
come addition to an expanding literature which seeks to explain the nature 
of the economic world which is emerging and the cirection which the eco- 
nomic activities of the various nations must take if the peoples of the world 
are to achieve their age old ambition of universal and permanent peace. 
The layman will find here excellent background material on which to base an 
intelligent evaluation of such current problems as the loan to Great Britain, 
the Congressional debate over the UNRRA appropriations, and post war 
trade relations with the USSR. 

At about the same.time that Dr. Basch’s book appeared, Part II of the 
Report of the Delegation on Economic Depressions ol the League of Nations 
was issued. It will be recalled that in October, 1937, the Assembly of the 
League instructed the Economic and Financial Organization of the League 
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to consider measures useful ‘for preventing or mitigating 2conomic depres- 
sions.” The Delegation appointed to prepare a report on the subject issued the 
first part of its Report in April, 1948. This part dealt with the ‘‘broad lines 
of policy which . . . governments should pursue in order to effect as smooth 
and as rapid a transition as possible from war to a p2zace economy.” Part IT 
of the Report was issued in March, 1945,” and deals with the ‘longer term 
problem of securing econom:c stability and the fullest possible use of produc- 
tive resources, once those resources have been effectively readapted to 
peacetime requirements.” 

Part IL of the Report comtinues the high standards established in Part I. 
Together they form a major contribution to the technical literature dealing 
with the fundamental prob-ems whick confront the post-war world. 

LAURENCE DE RYCKE 
Occidental College 


Compass of the World. Edited by Hans W. Weigert and Vilhjalmur 
Stefansson. New York: Macmillan: 1945. Pp. xvi, 466. Index. $3.50. 
Several disciplines other than history, political science, and law have material 
to offer that is of vital significance to sn understanding of world affairs. One 
of them is geography, and it is the purpose of this book to make easily avail- 
able a number of essays wlich, implicitly at least, emphasize the relationship 
between geography and politics. One does not need to agree with the gross 
over-simplification of the 2ditors, who claim that “history is geography set 
in motion,” to say that the book i is valuable—though its value is limited 
by the fact that it is a symposium, and therefore somewhat lacking in unity 
and coherence, and by the fact that most of the essays have appeared pre- 
viously in other publicat ons. Nor, as is pointed out in the first chapter, 
does one need to fear that a study of the relationship of geography to polities 
necessarily leads to the Nazi brand of Geopolitik. 

‘““Mercator-mindedness”’ is an object of atteck repeatedly through the 
book. Misapprehensions concerning the most direct routes from America 
to Eurepe and Asia, based on reliance on the Mercatar projection, are set 
right, making apparent tie wartime and peacetime significance of the Arctic 
and adjacent regions. There are taerefore studies of these regions with re- 
gard to maritime and ai> transport and other economie possibilities. And, 
although it is not entirely attributable to Mercator, the “ Myth of the Conti- 
nents” is exploded by very cogent explanations of the zact that the seas are 
frequently more effective than land as connecting links. 

Several articles, inclu-ling one by Mackinder himseli, revolve around the 

“heartland” concept aad the relationship between location, climate, and 
power. Unfortunately, however, they contribute little that is new; in par- 
ticular they make no atzempt to discuss the relationship between the rise of 
the Soviet Union in the heartland and Mackinder’s famous theory that con- 
trol of the heartland m-ans control of the world. 
_ Some very penetratixg reflections on Asia appear, perticularly in the essay 
on the potential impo-tance of the Sino-Russian border regions and the 
policies of Moscow, Caungking, and Washington as they relate to those 
regions. And finally, demography enters the picture in a chapter on “ The 
Shifting Balance of Men Power.” 

Although few may wish to read this book from cover to cover, many will 
find its individual articles useful for special purposes. 

VERNON VAN DYKE 
School of Advanced International Studies, Washington. D. C. 


BOOK REVIEWS 245 


Our Muddled World. Edited by Ernest Minor Patterson. Philadelphia: 
American Academy of Political and Social Science; 1945 (Annals, Vol. 420). 
Pp. viii, 195. Index. $2.00: This series of eddresses and papers on in- 
ternational problems of the highest contemporary importance during the 
year 1945 has the advantage not alone of timeliness and relevance, but also 
of real significance. It is not always certain that addresses delivered be- 
fore an organization lend themselves to subsequent publication. It seems to 
the reviewer that the reading of these papers is mors fruitful than hearing them. 

Taking the intriguing title, ‘Our Muddled World,” the conferees realize 
that not Britain alone, but the world must find a way to ‘‘muddle through,” 
if some better method cannot be found. This is an attempt to seek and 
discover that better method. Delivered in advance of the San Francisco 
Conference and the German and Japanese surrenders, they serve not alone 
as a preview of the problems just ahead, but suggest constructive solutions 
to the thorny situations which they envisage. 

Among the papers on “the political aspect,” ~he one by Philip C. Nash 
entitled “Spring Leaves on Dumbarton Oaks” is the most suggestive and 
indeed the most constructive. Building on the foundations of the Dum- 
barton Oaks Proposals, he offered a frame of reference which, where fol- 
lowed, improved the ultimate Charter, and whare not followed, had the 
opposite effect. It is the work of the student buctressed by experience and 
common sense. 

The article by Eugene Staley on “The Econom:c Aspect of Stable Peace” 
is the best summary the reviewer has found of the sonditions for sound world 
economy, of the obstacles to sound policy, and of the measures essential to 
bring about a condition of soundness. Howard 8. Piquet pleads uncon- 
sciously perhaps for the superiority and greater significance of ‘‘functional 
international organization” over that of the universal security organization 
set up at San Francisco, although he looks with Eope to its future achieve- 
ments. Past records in the latter field he describes as not “impressive.” 
Piquet, like Mander on the Pacific Coast, makes a strong argument which 
perhaps cannot be refuted. Both urge the record of non-political, technical 
international organizations, commissions, and unions as having lessons of the 
highest value for security organizations like the League of Nations and the 
United Nations Organization. Both are correct. However, the FAO, of 
which Mr. Piquet writes especially, can no more do the work of the UNO 
than the Department of Agriculture of the Unitec States Government can 
do the work of the President, the Congress, and tte Army and Navy. 

Concrete problems are broken down on a regional basis. Interesting 
articles are included under sections on Anglo-American relations, Europe, 
Palestine, and Latin America. The publication hes the advantage of both 
the topical and geographical division of subject master. 

Many publications of separate articles by differert authors merely add up 
to the sum of their parts. This amounts to much nore. No article is dull, 
irrelevant, or uninteresting. A few are of a high crder of merit. All may 
be read with profit. 

CHARLES E. MARTIN 
University of Washington 


The Basis of Soviet Strength. By George B. Cressey. New York: Whit- 
tlesey House; 1945. Pop. xi, 287. Maps. Photographs. Index. $3.00. 
This book is a very useful compendium of geographic and economic data 
presented in a very readable manner for the layman and student of the 
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Soviet Union. As indicated Ly the author, it has grown out of three visits to - 
the Soviet Union. A considerable pazt of the bock originally appeared in 
Asia’s Lands and Peoples by the same author, but it has been extensively 
rewritten and new chapters have been added. All the pictures are new. 

This revised treatise presents an examination o? the geography, natural 
resources, manpower and industrial potential of the USSR. It is difficult to 
summarize and evaluate tks book, or to single out any special phases for 
comment because it is mostly a collection of factuai data, charts, tables, and 
other relevant statistics bearing on the economic geography of the USSR. 

The author appears to ba at home in describing climatic characteristics, 
natural vegetation, soil, geczraphic regions and gecmorphic realms, distribu- 
tion of population, natural -esources, end geological bases. When, however, 
he indulges in analyzing sociological trends and political implications he ob- 
viously makes categorical statements which coulc. be readily challenged on 
the basis of available published Soviet materials in this country. To illus 
trate: Professor Cressey ststes that ‘ Eighty per cent of the people belong to 
the so-called white race, but in the absence of racial antazonism there is ex- 
tensive intermarriage. From the stendpoint of anthropology, the Russian’ 
stock is well developed and virile. Ifthe land of Russia has not kept pace cul- 
turally with western Europ: in moderna centuries, iz is not due to any inherent 
or racial shortcoming but rather to geographic.and political factors” (p. 45). 

Similarly, predictions o` any kind are fraught with danger, especially in 
the fields of social sciences where we deal with so many imponderable 
factors. It is, therefore, surprising to note the zategorical statement that 
“The nine million square miles of tkis area have an average density of but 
15 per square mile, witk vast areas that are essentially empty. These 
numbers will increase but the population-supporting capacity islow. It does 
not seem likely that the irhabitants of interior Asia will ever be of first rank 
in world importance” (p. 244) 

In the chapter entitled “‘ AEN Relations with the Soviet Union” the 
author argues that the Scviet Unior. will certainly produce just as much of 
her own things as possible and will end any unbalanced foreign trade at the 
earliest possible moment. According to Mr. Cressey, Russia is so anxious 
to industrialize that:she wall be willirg to accept the necessary imports under 
any appropriate terms in order to g2t under way again. This conclusion is 
seemingly at variance with analyses recently published in economic journals 
in the Soviet Union and with the arguments presented by the Soviet delegates 
at Bretton Woods. 

As Chairman of the Cepartment of Geology and Geography at Syracuse 
University, Professor Crassey is on2 of the few competent men in the field 
who is qualified to discuss the basis of Soviet strength from the point of view 
of economic geography. It is to be regretted, therefore, that he has not 
made use of the massive volume entitled Hlect-ic Powsr Development in the 
USSR which was prepared by mercbers of the Scientific staff of the Krzaizha- 
novsky Power Institute of the Academy of Sciences of ihe USSR in Moscow 
in English and submitted to the Third World Power Conference held in 
Washington in 1936. 

In the light of currens problems in the field of Soviet-American relations, 
Mr. Cressey has unquestionably made a decided contribution toward a better 
understanding of the USSR and his book should be used widely by American 
college students. 


United States Chamber cf oranie 


CHARLES PRINCE 
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These Are the Russians. By Richard T. Lauterbach. New York: Harper; 
1945. Pp. 368. $3.00. In 1945 Russia loomed ever larger in the news and 
minds of the western world. Everywhere the p2ople and statesmen felt the 
impact of Soviet power. A new, revolutionary Dower taking a new- position 
in the world meant new strains, all the more severe because they were bound 
to come. The interpretations of Russian moves, unfortunately, have taken 
on a semi-religious character. It seems practicelly impossible today to dis- 
cuss Russia dispassionately in the United States. To point out the mistakes 
of the foreign policies of Washington and London is a standard practice. 
But to even hint that Russia’s foreign policies might be criticized means to 
commit hara-kiri in the eyes of the pro-Russian spokesmen who divide the 
American people into those who are “for” and who are “against” Soviet 
policies. ‘Those who try to stand on the impartial academic sidelines are 
branded as ‘‘ Fascists.” 

Lauterbach is definitely an exception to the flocd of books praising or con- 
demning Russia. As the Moscow Correspondent or Time and Life (1943-44) 
he traveled extensively throughout Russia and gives us a vivid picture of how 
the Russians live and think, the tremendous work of reconstruction that has 
gone on within the sound of German guns, of the advances made by Russian 
scientists, of the great industrial migration into the hinterland of Siberia, of 
German atrocities, of the changes that have gone on within the Soviet Union 
in the recognition of freedom of worship and revised marriage and divorce 
laws, and of the Soviet attitude towards her neighbors and her allies. From 
the standpoint of the specialist in international re!ations, the most valuable 
part of the book is Chapter 10, “The World from Moscow” (pp. 328-350), 
which summarizes the basic fears which keep worrying the Russians in their 
attempt to work smoothly with the United States and Britain. 

To read this book is to catch a glimpse of whatis Russia today. In fact 
one is pressed into superlatives in praising this dispassionate and calm 
description of the undercurrents which make the Russian people and their 
leeders tick. 

JOSEPH 8. ROUCEK 


Hefstra College 


Poland and Russia 1919-1945. By James T. Shctwell and Max M. Laser- 
sor. New York: Carnegie Endowment for Interrational Peace; 1945, for 
Carnegie Endowment for International Peace. Pp. viii, 114. Map. Ap- 
pendices. $2.25. This little volume presents the background and recent 
history (up to the Berlin Conference in the summer of 1945) of a live problem 
which has “stirred the fires of international disecrd”’ between the Great 
Powers and is yet unsettled. The authors believe tae Polish problem is “to 
a large extent the first great test of the plans of the United Nations to make 
good their adherence to the fundamental principles adopted at San Fran- 
cisco.” They do not pursue this thought, but limit themselves to an ex- 
position of the elements of the problem—the salieat facts of history, the 
attitudes and points of view, the traditions and .deals, the culture and 
economy of the two parties and to a degree of ther important neighbors. 
These are discussed under the chapter headings: Tha Curzon Line, Poland, 
The Ukraine, White Russia, Soviet Union, Soviet-2olish Relations, Yalta 
Conference, A New Polish Government. The history of the rebirth of 
Poland, the Riga Line, the Curzon Line, the 1939 Line the breach of relations, 
the Russian advance and the rise of the new Polish Government are among 
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the subjects covered, together with the reactions of outsiders interested in 
these events. The study i 18 objective and ‘‘does not make recommenda- 
tions” or take sides. 

L. H. Woousty 


Of the Board of Editors 


China’s Post-War Markets. By Chih Tsang. New York: Macmillan; 
1945. Pp. xi, 289. Appendix. Index. $3.50. Mr. Chih Tsang is an ex- 
perienced Chinese businessman with a taste for economic analysis and the 
gift of writing simply and clearly. In consequence his approach to his sub- 
ject is admirable, and what he has to say packed with common sense. His 
book should go a long way toward deflating some of the inflated nonsense 
that has characterized too much of our currens thinking with respect to 
China’s post-war trade potentials. 

Naturally, the author bases his analyses upon certain assumptions which 
take up the whole of Chapter I, and m general they may be said to be reason- 
able. His assurance, however, of China’s early achievement. of political 
unity and fiscal stability is the expression of the hope of his people, rather 
than an examination of the factors involved. Japan’s sudden surrender, 
moreover, leaving China’s occupied territories economically and industrially 
intact, unquestionably modifies some of Mr. Tsang’s assumptions with respect 
to China’s immediate needs. 

The author greatly simplifies his study for the reader by dividing it into 
chapters dealing consecutively witk Post-war China as a market for capital 
goods, for producers’ goods, and for consumers’ goods; he summarizes the 
whole in a sound and objective diszussion of waat China should be able to 
buy in the immediate post-war years. His estimate (p. 116) that the total 
value cf China’s purchases in the immediate post-war period will probably 
run around U. S. $374,700,000 per vear, an increase of more than 25 per cent 
-over the average import value of the pre-war years 1935-1937, is sufficiently 
conservative to be ‘‘on the safe side,” and much below that of other prog- 
.nosticetors. In arriving at this figure, however, the author has not taken 
into account the rising price level in terms of United States currency during 
the war years, and he suggests thet a rise of 30 per cent over pre-war price 
levels would raise the annual value of China’s total post-war purchases to 
$487,110,000, an increase of 62 per cent over the immediate pre-war level. 

Mr. Tsang’ s discussion of post-war prospects for China’s export trade is 
equally conservative, and his conclusion (p. 149) that “The total value of 
post-war Chinese exports may be 2stimated at around $178,600,000 a year,” 
is certainly reasonable. Should, however, the price level of Chinese exports 
be increased by 30 per cent of ‘their pre-war levels for instance, says the 
author, their total value during this period would amount to about $232,- 
000,000 a year. 

These figures would leave an excess in value of imports over exports of ap- 
proximately $255,110,000 annuaLy. 

One of the most interesting caapters in the book i is that in which Mr. 
Tsang discusses China’s means of payment. To overcome the country’s 
trade deficit of more than $250,090,000 annually he proposes, as one means, 
reparations from the enemy. Under another heading he discusses in detail 
China’s unused credits abroad, remittances from its citizens in foreign lands, 
and funds from UNRRA. Loans from foreigners or foreign nations, new 
investments from the same source, and foreign ownership of foreign enter- 
prises, or properties, in China are given appropriate consideration—though 
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eh are some phases of these subjects upon waich Mr. Tsang is discreetly 
silent. 

All in all the author has devoted to his subject-a realistic and timely study, 
which will be read with keen interest everywhere by students of the inter- 
national economic position of China. What he aas said is based upon justi- 
fiable assumptions or factual evidence, no doubz: it is what he has not said 
that is disturbing. Nowhere in his study does Mr.' Tsang produce evidence 
that China’s present government will set up a ecde of commercial laws, or a 
judicial system, which will guarantee to westera investment in China the 
attractive sine qua non—security and profit. Firally, but most important in 
the view of many, he practically ignores the subject of agricultural reform 
without which China cannot absorb the great industrialization dreamed up 
for it, because the purchasing power of its agricultaral population, the market 
for most of what it produces industrially, must Gepend upon the size of the 
surpluses produced on its farms. 

; ' CHARLES K. Moser 
United States Department of Commerce 


The Netherlands and the United Siates. By B. H. M. Viekke. Boston: 
World Peace Foundation; 1945. Pp. vi, 96. $.50. Dr. Vlekke has packed 
a great deal of historical, political and economic information into a small 
pamphlet. He offers a short historical survey of the relations of the Nether- 
lands and the United States, a description of the structure of the Netherlands 
Kingdom itself, as well as of its overseas territories, and a suggestive study 
of the post-war problems of both. 

There is. very little literature on the Netherlands although Dr. Viekke 
himself has made some striking contributions to % in recent years. He is 
particularly successful in clarifying the essential y “open door” charac- 
teristics of the Dutch territories. Before the war the Netherland Indies 
held second place in Asia as an American investment area, being surpassed 
only by the Philippine Islands. Exports from the United States to the 
Netherlands always exceeded imports from the Netherlands, sometimes 
three to one, and this was another indication of the indirect American in- 
terest in the Dutch markets for East Indies exports which supplied the 
foreign exchange with which the balance of the American export surplus was 
settled. The total figures for exports to other nations do not reveal the 
pronounced American interest in Dutch trade untl they are expressed in 
terms that correct for the size of the population invo-ved. Per capita Dutch 
purchases of American goods far exceeded those of Germany or France, and 
were about equal to those of Great Britain. | 

In a similar way American interest in the Netherland Indies is much 
greater than is commonly realized. Direct capital Investment in oil and in 
combined American-Dutch agricultural enterprises was expanding rapidly, 
and few of our recent crop of “South East Asia” experts seem to realize the 
American policy regarding synthetic rubber may heve a far more marked 
effect on “Indonesian” welfare than hours of rhetcric about the Atlantic 
Charter in Java. Sixty per cent of the East Indian rubber output in 1940 
was produced by small Indonesian landholders, and before the war this 
figure was increasing. Political developments designed to broaden native 
participation in government have been continuous for the past generation. 

Dr. Vlekke manages to give a graphic picture of the complexity of the 
problems of an old cultural unit with high and extremely modern economic 
, and technical standards. I+ will leave American reacers with some anxious 
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questions as to the “realism” of some of our current fashions in diplomacy 
which focus entirely on “bigness” ani overlook such qualitative considera- 
tions as are involved in the proportional importance of countries like the 
Netherlands or Belgium, which, although small in comparative statistics of a 
general type, have been more important in America’s share in world trade 
than “big powers”’ like the Soviet Union or China. 

Harry D. GIpEONSE © 
Brooklyn College 


The Senate and the Versailles. Mandate System. By Rayford W. Logan. 
Washington: The Minorities Publishers; 1945. Pp. viti, 112. Appendix. 
Index. $2.00. Because of the noticeable similarities between the Versailles 
mandate system and the trusteeship plan of the United Nations Charter 
Professor Logan, of Howard University, has published in this brief volume 
an extract from a forthcoming larger work on mandates as a reminder of the 
difficulties of finding a viable solution of the problem. 

In dedicating his book to 750,000,000 dependent people he defines his 
approach. His thesis is that whereas the Senatorial opponents of the League 
Covenant were often vituperative partisans, its supporters were only luke- 
warm partly because the humaniterian provisions of the Mandates article 
and others related to it applied mainly to Negroes and other dark peoples, in 
whose welfare Southern Senators and their Northern Democratic colleagues 
had no interest. 

The author examines in detail the Congressional Recerd from 1917 to 1920 
in the light of his hypothesis; he finds that the race issue came to the surface 
occasionally, but that generally :ts influence was latent. In describing 
Senatorial polemics he justly poincs out how rhetoric often masks the true 
purpose of a speaker. In his chronicle the variant forms of the white man’s 
burden and their isolationist antitheses appear frequently. While attention 
is focused upon the Mandates article of the Covenant, the author places his 
analysis in perspective by describing with some thoroughness the progress of 
the debates in the Senate on the traaty as a whole, and of.other articles of the 
Covenant dealing with dependent. peoples. The specific application of the 
general arguments for and against mandates concerns the rejection of an 
American mandate in Armenia. In this matter Professor Logan sees no 
more altruism on the part of the Senators than he finds present now in the 
settlement of international post-war problems. 

The book, written from a special viewpoint, illuminates one more facet of 
the debates surrounding the ratification of the Treaty of Versailles, and as 
such makes a contribution to the already large literature on the subject. 

| Epwarp G. Lewis 
University of Texas 
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UNITED NATIONS 


ITALIAN MILITARY ARMISTICE* 
Septerrber 3, 1948 


SICILY, 
September 3rd, 1943. 

The following conditions of an Armistice are presented by 

General Dwicut D. EISENHOWER, 

Commander-in-Chief of the Allied Forces, acting by authority of the 
Governments of the United States and Great Eritain and in the interest ‘of 
the United Nations, and are accepted by 

Marshal Prerro BADOGLIO 

Head of the Italian Government. | 

1. Immediate cessation of all hostile activity by the Italian armed forces. 

2. Italy will use its best endeavors to deny, tc the Germans, facilities that 
might be used against the United Nations. 

3. All prisoners or internees of zhe United Nations to be immediately 
turned over to the Allied Commander-in-Chief, and none of these may now 
or at any time be evacuated to Germany. 

4. Immediate transfer of the Italian Fleet and Italian aircraft to such 
points as may be designated by the Allied Commander-in-Chief, with details 
of disarmament to be prescribed by him. 

5. Italian merchant shipping may be requisttioned by the Allied Com- 
mander-in-Chief to meet the needs of his military-naval program. 

6. Immediate surrender of Corsica and of all Italian territory, both islands 
and mainland, to the Allies, for such use as oserational bases and other 
purposes as the Allies may see fit. 

7. Immediate guarantee of the fr2é use by tke Allies of all airfields and 
naval ports in Italian territory, regardless of tha rate of evacuation of the 
Italian territory by the German forzes. These ports and fields to be pro- 
tected by Italian armed forces until this function is taken over by the Allies. 

8. Immediate withdrawal to Italy of Italian armed forces from all partic- 
ipation in the current war from whatever areas in which they may now be 
engaged. 

9. Guarantee by the Italian Government ihat if necessary it will employ 
all its available armed forces to insure prompt and exact compliance with 
all the provisions of this armistice. 

10. The Commander-in-Chief of the Allied Forces reserves to himself the 
right to take any measure which in his opinion may be necessary for the 
protection of the interests of the Allied Forces zor the prosecution of the 
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war, and the Italian Government binds itself to take such administrative or 
other action as the Commander-in-Chief may require, and in particular the 
Commander-in-Chief will establish Alied Military Government over such 
parts of Italian territory as he may deem necessary in the military interests of 
the Allied Nations. 

11. The Commander-in-Chief of the Allied Forces will have a full right to 
impose measures of disarmament, demcbilization and demilitarization. 

12. Other conditions of a political, economic and financial nature with 
which Italy will be bound to comply will be transmitted at later date. 

The conditions of the present Armistice will not be made public without 
prior approval of the Allied Commander-in-Chief. The English will be 
considered the official text. 


Marshal Pirrro Bapvoe1io Dwieut D. EISENHOWER 


Head of the Italian Government General, U. S. Army 
Commander in Chief Allied Forces 
by: by: 
GIUSEPPH CASTELLANO WALTER B, Smrra 
Brigadier General, attached to The Italian Major General, U. S. Army 
High Command . Chief of Staff 
Present: 
Rt. Hon, Haroub MACMILLAN Lowe. W. Rooxs 
British Resident Minister, AFHQ Major General, U.S. Army 
Rosert Murpsy Assistant Chief of Staff, G-3, AFHR 
Personal Representative of the President of Tainos NOMA EE 
the United States Official Italian Interpreter 
Royer Dick fic í 
Commodcre, RN. Brigadier KENNETH Srrona 
Chief of Staff to the C. in C. Med. Assistant Chief of Staff, G-2, AFHQ 


ADDITIONAL CONDITIONS OF ARMISTICE WITH ITALY * 


September 29, 1948 


Whereas in consequence of an Armistice dated September 3, 1943 between 
the United States and United Kingdom Governments acting in the interests . 
of all the United Nations on the one hand, and the Italian Government on 
the other hand, hostilities were suspended between Italy and United Nations 
on certain terms of a military nature. 

And whereas in addition to those terms it was also provided in the said 
Armistice that the Italian Government bound themselves to comply with 
other conditions of a political, economic and financial nature to be trans- 
mitted later; . 

And whereas it is convenient that the terms o? a military nature and the 
said other conditions of a political, economic and financial nature should 
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without prejudice to the continued validity of the terms of the said Armistice 
of September 3, 1943, be comprised in a further instrument; 

The following, together with the terms of the Armistice of September 3, 
1943, are the terms on which the United Stetes, United Kingdom and 
Soviet Governments, acting on behalf of the United Nations, are prepared to 
suspend hostilities against Italy so long as their military operations against 
Germany and the Allies are not obstructed and Italy does not assist these 
powers in any way and complies with the requirements of these governments. 

These terms have been presented by General Dwiant D. EISENHOWER, 
Commander-in-Chief, Allied Forces, duly authorized to that effect; 

and have been accepted unconditionally by Marshal Prerro Bapoattio, 
Head of the Italian Government representing the Supreme Command of the 
Italian land, sea and air forces and duly autho-ized to that effect by the 
italian Government. 

1. (A) The Italian land, sea and air forces wkerever located hereby sur- 
render. Italian participation in the war in all “heaters will cease immedi- 
ately. There will be no opposition to landings, movements or other opera- 
tions of the Land, Sea and Air Forces of the United Nations. Accordingly, 
the Italian Supreme Command will order the immediate cessation of hos- 
tilities of any kind against the Forces of the United Nations and will direct 
the Italian Navy, Military and Air Force authorities in all Theaters to issue 
forthwith the appropriate instructiors to those under their Command. : 

(B) The Italian Supreme Command will further order all Italian Naval, 
Military and Air Forces or authorities and persornel to refrain immediately 
from destruction of or damage to any real or personal property, whether 
public or private. 

2. The Italian Supreme Command will give full information concerning 
the disposition and condition of all Italian Land, Sea and Air Forces, wher- 
ever they are situated and of all such forces of Italy’s Allies as are situated in 
Italian or Italian occupied territory. ` 

3. The Italian Supreme Command will take the necessary measures to se- 
cure airfields, port facilities, and all other insta lations against seizure or 
attack by any of Italy’s Allies. The Italian Supreme Command will take ` 
the necessary measures to insure Law and Order, and to use its available 
armed forces to insure prompt and exact compliance with all the provisions 
of the present instrument. Subject to such use of Italian troops for the 
above purposes, as may be sanctioned by the Allied Commander-in-Chief, all 
other Italian Land, Sea and Air Forces will proceed to and remain in their 
barracks, camps or ships pending directions from the United Nations as to 
their future status and disposal. Exceptionally sich Naval personnel shall 
proceed to shore establishments as the United Natrons may direct. 

4, Italian Land, Sea and Air Forces will witkin the periods to be laid 
down by the United Nations withdraw from all areas outside Italian territory 
notified to the Italian Government by the Unitel Nations and proceed to’ 
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areas to be specified by tke United Nations. Such movement of Italian 
Land, Sea and Air Forces wll be carried out in conditions to be laid down by 
the United Nations and in eccordance with the orders to te issued by them. 
All Itahan officials will similarly leave the areas notified except any who may 
be permitzed to remain by the United Nations. Those permitted to remain 
will comply with the instructions of tie Allied Commander-in-Chief. 

5. No requisitioning, seizures or other coercive measures shall be effected 
by Italian Land, Sea and Air Forces or officials in regard to persons or prop- 
erty in the areas notified under Articke 4. 

6. The demobilization ofItalian Land, Sea and Air Fore2s in excess of such 
establishments as shall be rotified wil take place as prescribed by the Allied 
Commander-in-Chief. 

7. Italian warships of al descriptions, auxiliaries and transports will be 
assembled as directed in ports to be specified by the Allied Commander-in- 
Chief and will be dealt with as prescribed by the Allied Commander-in- 
Chief. (Nore: If at the date of the Armisticé the whole of the Italian 
Fleet has been assembled in Allied ports, this article wculd run—“ Italian 
warships of all descriptions, auxiliaries, and transports will remain until 
further notice in the ports where thev are at present assembled, and will be 
dealt with as prescribed bz the Allied Commander-in-Chief.’’) 

8. Italian aircraft of all kinds will not leave the ground or water or ships, 
except as directed by the Allied Commander-in-Chief. 

9. Without prejudice tc the provisions 14, 15 end 28 (A) and (D) below, 
ali merchant ships, fishing or other craft of whatever flag, all aircraft and in- 
land transport of whatever nationality in Italian oz Italiar-occupied territory 
or waters will, pending verification of their identity and szatus, be prevented 
from leaving. 

10. The Italian Supreme Command will make available all information 
about naval, military and air devices, installations, and defences, about all 

-transport and inter-comm nication systems éstablished ty Italy or her allies 
on Italian territory or in she approaches thereto, about minefields or other 
obstacles to movement by land, sea or air and such other particulars as the 
United Nations may require in conrection with the use of Italian bases, or 
with the operations, security, or welfare of the United Nations Land, Sea or 
Air Forces. Italian forces and equipment will be made available as required 
by the United Nations foz the removal of the above mentioned obstacles. 

11. The Italian Government will furnish forthwith lists of quantities of 
all war material showing tne location of the same. Subject to such use as the 
Allied Commander-in-Ch ef may mske of it, the war material will be placed 
in store under such control as he may direct. The ultimate disposal of war 
material will be prescribe] by the United Nations. 

12. There will be no destruction o7 nor damage to nor except as authorized 
or directed by the United Nations any removal of war mazerial, wireless, radio 

‘location or meteorologica. stations, zailroad, port or other installations or in 
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general, public or private utilities or property of sny kind, wherever situated, 
and the necessary maintenance and repair will be the responsibility of the 
Italian authorities. 

13. The manufacture, production and E E of war material and its 
import, export and transit is prohibited, except as directed by the United 
Nations. The Ifalian Government will comply with any directions given by 
the United Nations for the manufacture, produczion or construction and the 
. import, export or transit of war material. 

14, (A) All Italian merchant shipping and fisiing and other craft, wher- 
ever they may be, and any constructed or completed during the period of 
the present instrument will be made available in good repair and in seaworthy 
condition by the competent Italian authorities st such places and for such 
purposes and periods as the United Nations may prescribe. Transfer to 
enemy or neutral flags is prohibited.. Crews will remain on board pending 
further instructions regarding their continued employment or dispersal. 
Any existing options to repurchase or re-acquize or to resume control of 
Italian or former Italian vessels sold or otherwise transferred or chartered 
during the war will forthwith be exercised and the above provisions will 
apply to all such vessels and their crews. 

(B) All Italian inland transport and all port eq1ipment will be held at the 
disposal of the United Nations for such purposes as they may direct. 

15. United Nations merchant ships, fishing end other craft in Italian 
hands wherever they may be (including for this purpose those of any country 
which has broken off diplomatic relations with Italy) whether or not the title 
has been transferred as the result of prize court prcceedings or otherwise, will 
be surrendered to the United Nations and will be assembled in ports to be 
specified by the United Nations for disposal as diracted by them. The Ital- 
ian Government will take all such steps as may De required to secure any 
necessary transfers of title. Any neutral merchant ship, fishing or other 
craft under Italian operation or control will be assembled in the same manner 
pending arrangements for their ultimate disposal. Any necessary repairs to 
any of the above mentioned vessels will be effected by the Italian Govern- 
ment, if required, at their expense.: The Italian (sovernment will take the 
necessary measures to insure that the vessels and thair cargo are not damaged. 

16. No radio or telecommunication installations or other forms of inter- 
ccmmunication, ashore or afloat, under Italian cortrol whether belonging to 
Italy or any nation other than the United Nations will transmit until direc- 
tions for the control of these installations have beea prescribed by the Allied 
‘Commander-in-Chief. The Italian authorities wal conform to such meas- 
ures for control and censorship of press and of other publications, of theatrical 
and cinematograph performances, of broadcasting, and also of all forms of 
intercommunication as the Allied Commander-in-Chief may direct. The 
Allied Commander-in-Chief may, at his discretion, zake over radio, cable and 
other communication stations. 
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17. The warships, auxiliaries, transports and merchant and other vessels 
and aircraft in the service of the United Nations will have the right freely 
to use the territorial waters around ani the air over Italian territory. 

18. The forces of the United Nations will require to occupy certain parts 
of Italian territory. The territories cr areas concerned will from time to 
time be notified by the United Nations and all Italian Lard, Sea and Air 
Forces will thereupon withdraw from such territories or areas in accordance 
with the mstructions issued by the Allied Commander-in-Chief. The pro- 
visions of this article are without prejudice to those of Article 4 above. The 
Italian Supreme Command will guarantee immediate use and access to the 
Allies of all airfields and Naval ports m Italy under their control. 

19. In the territories or areas referred to in Article 18 all Naval, Military 
and Air installations, power stations, oil refineries, public utility services, all 
ports and harbors, all transport and all inter-communication installations, 
facilities and equipment and such other installations or facilities and all such 
stocks as may be required by the Untted Nations will be made available in 
good condition by the competent Ita_ian authorities with the personnel re- 
quired for working them. The Italian Government will make available such 
other local resources or services as the United Nations may require. 

20. Without prejudice to the provisions of the present instrument the 
United Nations will exercise all the rights of an occupying power throughout 
the territories or areas referred to in Article 18, the administration of which 
will be provided for by the issue of proclamaticns, orders or regulations. 
Personnel of the Italian administrative, judicial and public services will carry 
out their functions under the control of the Allied Commander-in-Chief un- 
less otherwise directed. 

. 21. In addition to the rights in respect of occupied Italian territories de- 
scribed in Articles 18 to 20, 

(A) Members of the Land, Sea or Air Forces and officials of the United 
Nations will have the right of passage in or over non-occupied Italian terri- 
tory and will be afforded all the necessary facilities and assistance in perform- 
ing their functions. 

(B) The Italian authorities will make available on non-occupied Italian 
territory all transport facilities required by the United Netions including free 
transit for their war material and supplies, and will comply with instructions 
issued hy the Allied Commander-in-Chief regarding the use and control of 
airfields, ports, shipping, inland transport systems and vehicles, intercom- 
munication systems, power stations and public utility services, oil refineries, 
stocks and such other fuel and powez supplies and means of producing same, 
as United Nations may specify, together with connected repair and construc- 
tion facilities. 

22. The Italian Government and people will abstain from all action detri- 
mental to the interests of the United Nations and will carry out promptly 
and efficiently all orders given by the United Nations. 
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23. The Italian Government will make available such Italian currency as 
the United Nations may require. The Italiar. Government will withdraw 
and redeem in Italian currency within such tim; limits and on such terms as 
the United Nations may specify all holdings in talian territory of currencies 
issued by the United Nations during military cperations or occupation and 
will hand over the currencies withdrawn free of cost to the United Nations. 
The Italian Government will take such measures as may be required by the 
United Nations for the control of banks and business in Italian territory, for 
the control of foreign exchange and foreign commercial and financial transac- | 
` tions and for the regulation of trade and production and will comply with 
any instructions issued by the United Nations regarding these and similar 
matters. . 

24, There shall be no financial, commercial or other intercourse with or 
dealings with or for the benefit of countries at war with any of the United 
Nations or territories occupied by such countries or any other foreign coun- 
try except under authorization of the Allied Commander-in-Chief or desig- 
nated officials. 

25. (A) Relations with countries at war with any of the United Nations, 
or occupied by any such country, will be broken off. Italian diplomatic, 
consular and other officials and members of the Italian Land, Sea and Air 
Forces accredited to or serving on missions with any such country or in any 
other territory specified by the United Nations will be recalled. Diplo- 
matic and consular officials of such countries will be dealt with as the United 
Nations may prescribe. | 

(B) The United Nations reserve the right to require the withdrawal of 
neutral diplomatic and consular officers from occupied Italian territory 
and to prescribe and lay down regulations governing the procedure for the 
methods of communication between the Italian Government and its repre- 
sentatives in neutral countries and regarding communications emanating 
from or destined for the representatives of nautral countries in Italian 
territory. 

26. Italian subjects will pending further instructions be prevented from 
leaving Italian territory except as authorized by the Allied Commander-in- 
Chief and will not in any event take service wita any of the countries or in 
any of the territories referred to in Article 25 (A) aor will they proceed to any 
place for the purpose of undertaking work for any such country. Those at 
present so serving or working will be recalled as directed by the Allied Com- 
mander-in-Chief. 

27. The Military, Naval and Air personnel anc material and the merchant 
shipping, fishing and other craft and the aircraf:, vehicles and other trans- 
port equipment of any country against which ary of the United Nations is 
carrying on hostilities or which is occupied by any such country, remain 
liable to attack or seizure wherever found in or over Italian territory or 
waters. i 
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28. (A) The warships, auxiliaries and transports of any such country or 
occupied country referred to în Article 27 in Italian or Italian-occupied ports 
and waters and the aircraft, vehicles and other transport equipment of such 
countries in or over Italian or Italian-occupied territory will, pending further 
instructions, be prevented fram leaving. 

(B) The Muitary, Naval ard Air personnel and the civilian nationals of any 
such country or occupied country in Italian or Italian-occup‘ed territory will 
be prevented from leaving and will be irterned pending further instructions. 

(C) All property in Italian territory belonging to any such country or 
occupied country or its nat onals will kee impounded and kept in custody 
pending further instructions. 

(D) The Italian Governm=nt will doin with any instructions given by 
the Allied Commander-in-Ckief concerning the internment, custody or sub- 
sequent disposal, utilization or employment of any of the above mentioned 
persons, vessels, aircraft, material or property. 

29. Benito Mussolini, his enief Fascisi associates, and all persons suspected 
of having committed war crimes or anélogous offenzes whose names appear 
on lists to be communicated. by the Urited Nations and who now or in the 
future are on territory contrelled by the Allied Military Command or by the 
Italian Government, will forthwith be apprehended and surrendered into 
the hands of the United Nstions. Any instructions given by the United 
Nations to this purpose will be complied with. : 

30. All Fascist organizaticns, including all branches of the Fascist Militia 
(MVSN), the Secret Police (OVRA), all Fascist youth organizations will 
insofar as this is not already accomplished be disbanded in accordance with 
the directions of the Allied Commander-in-Chief. The Italian Government 
will comply with all such fu-ther directions as the United Nations may give 
for abolition of Fascist instizutions, the dismissal and internment of Fascist 
personnel, the control of Fsscist funds, the suppression of Fascist ideology 
and teaching. 

31. All Italian laws invo.ving discrimination’ on grounds of race, color, 
creed or political opinions will insofar as this is not already accomplished be 
rescinded, and persons detzined on such grounds will, as directed by the 
United Nations, be released and relieved from all legal disabilities to which 
they have been subjected. The Italian Government will comply with all 
such further directions as tre Allied Commander-m-Chief may give for re- 
peal of Fascist legislation aud removal of any disabilities or prohibitions re- 
sulting therefrom. 

32. (A) Prisoners of war belonging to the forces of or specified by the 
United Nations and any Nationals of the United Nations, including Abys- 
sinian subjects, confined, inserned, or otherwise under restraint in Italian or 
Italian-oczupied territory will not be removed and will forthwith be handed = 
over to representatives of tae United Nations or otherwise dealt with as the 
United Nations may direct. Any removal during the period between the 
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presentation and the signature of the present instrument will be regarded as 
a breach of its terms, 

(B) Persons of whatever nationality who have been placed under restric- 
tion, detention or sentence (including sentences in absentia) on account of 
their dealings or sympathies with the United Wations will be released under 
the direction of the United Nations and relieved from all legal disabilities to 
which they have been subjected. 

(C) The Italian Government will take such steps as the United Nations 
may direct to safeguard the persons of foreizn nationals and property of 

-foreign nationals and property of foreign states and nationals. 

33. (A) The Italian Government will comply with such directions as the 
United Nations may prescribe regarding resti5ution, deliveries, services or 
payments by way of reparation and payment of the costs of occupation dur- 
ing the period of the present instrument. 

(B) The Italian Government will give to the Allied Commandaiechiet 
such information as may be prescribed regardiag the assets, whether inside 
or outside Italian territory, of the Italian state. the Bank of Italy, any Ital- 
ian state or semi-state institutions or Fascist organizations or residents in 
Italian territory and will not dispose or allow the disposal, outside Italian 
territory of any such assets except with the permission of the United Nations. 

34. The Italian Government will carry out during the period of the present . 
instrument such measures of disarmament, den-obilization and demilitariza- 
tion as may be prescribed by the Allied Commander-in-Chief. 

35. The Italian Government will supply all information and provide all 
documents required by the United Nations. There shall be no destruc- 
tion or concealment of archives, records, plans or any other documents or 
information. 

36. The Italian Government will take and 2nforce such legislative and 
other measures as may be necessary for the exezution of the present instru- 
ment. Italian military and civil authorities will comply with any instruc- 
tions issued by the Allied Commander-in-Chief for the same purpose. 

37. There will be appointed a Control Comission representative of the 
United Nations charged with regulating and executing this instrument under 
the orders and general directions of the Allied Commander-in-Chief. 

38. (A) The term “United Nations” in the present instrument includes 
the Allied Commander-in-Chief, the Control Commission and any other au- 
thority which the United Nations may designat». 

(B) The term “Allied Commander-in-Chief” in the present instrument 
includes the Control Commission and such othe- officers and reresentatives 
as the Commander-in-Chief may designate. 

39. Reference to Italian Land, Sea and Air Forces in the present instru- 
ment shall be deemed to include Fascist Militia and all such other military 
or para-military units, formations or bodies as the Allied Commander-in- 
Chief may prescribe. 
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40. The term “War Material” in the present instrument denotes all ma- 
terial speciñed in such lists or definitions as may from time to time be issued 
by the Control Commission. 

41. The term “Italian Territory” inzludes all Italian colonies and depen- 
dencies and shall for the purposes of the present instrument (but with- 
out prejudice to the question of sovereignty) be deemed to include Albania. 
Provided however that except in such cases and to such extent as the United 
Nations may direct the provisions of the present instrument shall not apply 
in or affect the administration of any Italian colony or dependency already 
occupied by the United Nations or the rights or powers therein possessed or 
exercised by them. 

42. The Italian Government will send a delegation to the Headquarters 
of the Control Commission to represent Italian interests and to transmit the 

‘orders of the Control Commission to the competert Italian authorities. 
43. The present instrument shall enter into force at ones. It will remain 
‘in operation until superseded by any cther arrangements or until the voting 

into force of the peace treaty with Italy. 

44, The present instrument may ke denounced by tha United Nations 
with immediate effect if Italian obligations thereunder are not fulfilled or, 
as an alternative, the United Nations may penalize contzavention of it by 
measures appropriate to the circumstances such as the extension of the areas 
of military occupation or air or other punitive action. 

The present instrument is drawn up in English and Italian, the English 
text being authentic, and in case of ary dispute rezarding its interpretation, 
the decision of the Control Commission will prevezil. 

Signed at Malta on the 29 day of September, 1943. 

Marshal Prerro Bapoaiio Dwieat D. EISENBROWER 


Head of the Italian Government General, Unitec States Army 
Commander in Chief, Allied Forces 


LETTER FROM GENERAL EISENHOWER TO MARSHAL BADOGLIO ON OCCASION OF 
SIGNING ARMISTICE DOCUMENT * 


-` September 29, 1948 


My DEAR MARSHAL BADOGLIO, 

The terms of the armistice to which we have just apperded our signatures 
are supplementary to the short military armistice signed by your represen- 
tative and mine on September 3rd, 1943. They are based upon the situation 
obtaining prior to the cessation of hostilities. Developments since that time 
have altered considerably the status of Italy, which has become in effect a 
codperator with the United Nations. 

It is fully recognized by the Governments on whose behalf I-am acting 
that these terms are in some respects superseded by subsequent events and 
that several of the clauses have become obsolescent or have already been put 

* Same, p. 754. 
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into execution. We also recognize that it is nos at this time in the power of 
the Italian Government to carry out certain o: the terms. Failure to do so 
because of existing conditions will not be regardéd as a breach of good faith 
on the part of Italy. However, this documen: represents the requirements 
with which the Italian Government can be expected to comply when in a 
position to do so. 

It is to be understood that the (ernie both of this document and of the 
short military armistice of September 3rd may be modified from time to time 
if military necessity or the extent of codperation by the Italian Government 
indicates this as desirable. 

Sincerely, — 
i Dwicar D. EISENHOWER 
Genera, United States Army 
Commander-in-Chief, Allied Forces 
His Excellency : 
Marshal Pimtro BADOGLIO, 
Head of the Italian Government 


MEMORANDUM OF AGREEMENT ON EMPLOYMENT AND DISPOSITION OF ITALIAN 
FLEET AND MERCANTILE MARINE* 


September 28, 1943 ` 


OFFICE OF COMMANDER-IN-CHIEF, 
. MEDITERRANEAN STATION, 


Memorandum of Agreement on ‘the Employment and Disposition of the 
Italian Fleet and Mercantile Marine between the Allied Naval Com- 
mander-in-Chief, Mediterranean, Acting on Behalf of, the Allied 
Commander-in-Chief and the Italian Mirister of Marine 


The armistice having been signed between the Head of the Italian Gov- 
ernment and the Allied Commander-in-Chief under which all Italian war- 
ships and the Italian Mercantile Marine were placed unconditionally at the 
disposal of the United Nations, and H.M. The King of Italy and the Italian 
Government having since expressed the wish shat the Fleet and the Italian 
Mercantile Marine should be employed in the Allied effort to assist in the 
prosecution of the war against the Axis powers, the following principles are 
established on which the Italian Navy and Mercantile Marine will be dis- 
posed. 


(A) Such ships as can be employed to assist atively in the Allied effort will 
be kept in commission and will be used under the orders of the Com- 
mander-in-Chief, Mediterranean, as may be arranged between the 
Allied Commander-in-Chief and the Italian Government. 

(B) Ships which cannot be so employed will ke reduced to a care and main- 

tenance basis and be placed in designatad ports, measures of disarma- 
ment being undertaken as may be necessary. 
*Same, p. 755. 
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(C) The Government of Italy will declare the names and whereabouts of 

(i) Warships 

(i) Merchant ships 
now in their possession which previously belonged to any of the United 
Nations. These vessels are to be returned forthwith as may be di- 
rected by the Allied Commarder-in-Chief. This will be without 
prejudice to negotiations between the Governments which may 
subsequently be made in connection with replacing losses of ships of 
the United Nations caused by Italian action. 

(D) The Allied Naval Commander-in-Chief will act as the agent of the 
Allied Commander-in-Chief in all matters concerning the employ- 
ment of the Italian Fleet or Merchant Navy, their disposition and 
related matters. 

(E) It should be clearly understood thet the extent to which the terms of the 
armistice are modified to allow of the arrangements outlined above 
and which follow, are dependent upon the extent and effectiveness of 
Italian coöperation. 


2. Method of operation. ‘The Commander-in-Cnief, Mediterranean will 
place at the disposal of the Italian Ministry of Marine a high ranking Naval 
officer with the appropriate staff who will be responsible to the Commander- 
in-Chief, Mediterranean, Zor all matters in connection witk the operation of 
the Italian fleet, and be the medium through which dealings will be carried 
out in connection with the Italian Mercantile Marine. The Flag Officer 
acting for these duties (Flag Officer, Liaison) will keep the Italian Ministry 
of Marine informed of the requirements of the Commander-in-Chief, Medi- 
terranean, and will act in close coöperation as eens issue of all orders to 
the Italian Fleet. 

3. Propesed disposition of the Italian Fleet. 


(a) All battleships will be placed on a care and maintenance basis in 
ports to be designated and will have such measures of disarma- 
ment applied as may be directed. These measures of disarma- 
ment will be such that the ships can be brought into operation 
again if it so seems desirable. Each ship will have on board a 
proportion of Italian Naval personnel to keep tke ships in proper 
condition and the Commander-in-Chief, Mediterranean, will have 
the right of inspection at any time. . 

(b) Cruisers. Such cruisers as can be of immediate essistance will be 
keptin commission. At present it is visualized taat one squadron 
of four cruisers will suffice and the remainder wil: be kept in care 
and maintenance as for the battleships but at a rather greater 
degree of readiness to be brcught into service if required. 

(c) Destroyers and Torpedo Boats. It is proposed to keep these in com- 
mission and to use them on escort and similar duties as may be 
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requisite. Itis proposed that they should be divided into escort 
groups working as units and that they should be based on Italian 
ports. 

(d) Small Craft. M .A.S., minesweepers, auxiliaries and similar small 
craft will be employed to the full, detailed arrangements being 
made with the Flag Officer (Liaison) by the Italian Ministry of 
Marine for their best employment. 

(e) Submarines. In the first instance submarines will be immobilized 
in ports to be designated and at a later date these may be brought 
into service as may be required to assist the Allied effort. 


4, Status of Italian Navy. Under this modifization of the armistice terms, 
all ne Italian ships will continue to fly their flaz. A large proportion of the 
Italian Navy will thus remain in active commission operating their own ships 
and fighting alongside the forces of the United Nations against the Axis 
powers. 

The requisite Liaison officers will be vinice to facilitate the working of 
the Italian ships in coöperation with Allied forees. A small Italian liaison 
mission will be attached to the Headquarters 3f the Commander-in-Chief, 
Mediterranean, to deal with matters affecting the Italian fleet. 

5. Mercantile Marine. It is the intention that the Italian Mercantile 
Marine should operate under the same conditions as the merchant ships of 
the Allied Nations. That is to say, all mercantile shipping of the United 
Nations is formed into a pool which is employec as may be considered neces- 
sary for the benefit of all the United Nations. In this will naturally be in- 
cluded the requirements for the supply and maintenance of Italy. The 
system will be analogous to that used in North Africa, where the North 
Africa Shipping Board controls all United States, British and French ship- 
ping under certain agreements which will have to be arranged in detail in 
so far as Italian ships are concerned. While it may be expected that a 
proportion of Italian ships will be working within the Mediterranean and to 
and from Italian ports, it must be appreciated that this will not always 
necessarily be the case and ships flying the Italian flag may be expected to be 
used elsewhere as is done with the merchant skips of all the United Nations. 
Italian ships employed as outlined in this peragraph will fly the Italian 
flag and will be manned by crews:provided by the Italian Ministry of Marine. 

AMENDMENT TO AGREEMENT RESPECTING EMPLOYMENT OF ITALIAN NAVY * 

November 17, 184E 
Amendment to Agreement Between the Maval Commander-in-Chief, 
Mediterranean, Allied Forces and the Royal Italian Minister of Marine 
with Respect to the Employment of the Italian Navy 
The aforementioned agreement is amended as follows: 


The following phrase to be added to the Prearnble: 
* Same, p. 756. 
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“It is understood and agreed that the previsions of this agreement 
as to immediate employment and disposition of Italian warships and 
merchant ships do not affect the right of Uniied Nations to make such 
other dispositions of any or all Italian ships as they may think fit. 
Their decisions in this respect will be notified to the Italian Government 

‘trom time to time.” 


Final sentence of last paragraph to De amended to read: 


‘will be manned so far as possible by crews provided by Italian. 
Ministry of Marine and will fly the Italian flag. 

The present instrument is drawn up in English and Italian, the English 
text being authentic, and in case of any dispute regarding its interpretation 
the decision of the Control Commission will prevail. 

Signed on the 17th November 1943 ct Brrepist. 

For the Naval Commander-in-Chief. 
Mediterranean, Allied Forces. | 
R. MCGREGOR Ame. R. DE COURTEN 


Rear Admiral, Ministro della Marina 


Flag Officer Liaison, Italy | 
STATEMENT OF ADMIRAL D3 COURTEN* 
November 17, 1348 

Translatien | 

By order of His Excellency, Marshel Badoglio, Chief of the Government, 
I have signed the clauses added to the Preamble and to the last paragraph of 
the Cunningham-de Courten Agreement, which were requested by the Allied 
Governments as conditions of the signature of the a to the 
Armistice. 

In signing, I request that note be taken of the following statement: 


“I believe it my duty to make clear that the request for insertion of 
these clauses, put forth less than two months after the meeting with 
Sir Andrew ‘Cunningham, then Commander-in-Chief of the Allied 
Mediterranean Fleet, alters the spiris of the agreement concluded 
between Admiral Cunningham and me. The clauses of this Agreement 
had been put forward in accordance vith the Armistice, by Admiral 
Cunningham himself, who invited me to examine them and make 
known to them my observations and comments. In as much as there 
was complete agreement in regard to tie texi preserted by the Allies, 
and as the Agreement has up to row bean carried out in the widest and 
most complete manner without opposision either in letter or spirit, I 
did not and do not have any reason to believe it should be modified and 
completed by a subsequent safeguarding clause. This clause seems to 
be at odds with the active collaboration given up to row by the Ttalian 
Navy and with the visible demonstraticn of tae loyalty with which the 
Italian Fleet is contributing to the utmost to the conduct of the war 
against the common enemy in tha spiris of existing ¢2-belligerency.”’ 

Brins, 17 November 1948. 

. Admiral Dz COURTEN 


Mincster of the Navy 
* P. 757.. 
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AIDE-MÉMOIRE TO THE ITALIAN GOVERNMENT FROM PRESIDENT, ALLIED COMMISSION * 
February 24, 1946 


In accordance with the declaration of the President of the United States 
of America and the Prime Minister of the United Kingdom of Great Britain, 
the Allied Governments propose to relax the control of the Italian Govern- . 
ment under the armistice in the matter of day-to-day administration and 
only to exercise such control when Allied military interests require. 

2. The Political Section of the Allied Commission is being abolished as of 
the lst March, 1945. The Italian Ministry for Foreign Affairs will deal with 
the Chief Commissioner on matters of major policy, and on matters of minor 
policy and routine business it will address itself to whatever section (eco- 
nomic or civil affairs) of the commission may be appropriate to the subject 
involved. Matters involving the travel of dplomatic and other public 
officials will hereafter be dealt with on behali of the commission by the 
office of the Executive Commissioner. 

3. The Italian Government will continue, a3 at present, to have direct 
relations with foreign diplomatic representatives accredited to the Quirinal. 
The Allied Commission should be kept generelly informed by the Italian 
Government of any negotiations in which they engage with other Govern- 
ments. Facilities for the use of secret bags will be granted to the Italian 
Government for use in correspondence with their diplomatic represen- 
tatives abroad. Undeposited cypher facilities cannot be allowed for the 
present. — 

In so far as these negotiations have to do with economic and financial mat- 
ters, the Economic Section and its Finance Suk-Commission should be kept 
informed of their progress. 

It would be convenient if the Italan Government would furnish a periodic 
summary of all negotiations completed or pend_ng with other Governments. > 

4. The Allied Commission will limit its dealings with respect to territory 
under the jurisdiction of the Italian Government to consultation with and 
advice to the Ministers of the Italian Government. 

5. The advisory functions of the Sub-Comrcissions of Education, Monu- 
ments and Fine Arts, Local Government, Legal and Labor in territory un- 
der the jurisdiction of the Italian Government will be performed only when 
requested by the Italian Government. 

6. It will no longer be necessary for the Italian Government to obtain the 
approval of the Allied Commission for decrees and other legislation enacted 
by the Italian Government in the territory under the jurisdiction of the 
Italian Government. 

Nevertheless the Allied Commission should be ‘towne’ of proposed de- 
crees some time before their enactment, In orcer to enable the Chief Com- 
missioner to consult with the Italian Government as to their application to 
territory under the jurisdiction of Allied Milttary Government (A.M.G.), 

* P, 757. 
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and to lay plans for their effective implementation in such territory when 
appropriate. 

7. It will no longer be necessary Zor the Italian Government to obtain 
approval of-the Allied Commission for Italian appointments, whether to 
national or local offices, in territory under the jurisdiction of the Italian 
Government except with regard to the attached list of positions having mili- 
tary significance. The Italian Government will have the right to alter ap- 
pointments made previously by A.M.G. authorities. | 

8. The Allied Commission officers stationed in the. field in the territory 
under the jurisdiction of the Italian Government will be withdrawn. As a 
first step it is intended to abolish by the Ist April, 1945, the Regional Offices 
of the Allied Commission for Sicilia, Sardegna, Southern and Lazio-Umbria 
Regions. Representatives of the Alted Commission will, however, be sent 
into territory under the jurisdiction of the Italian Government when neces- 
sary, and certain specialist officers with economie functions will : remain in 
such territory for a limited perod. 

9. It is the desire of the Allies to encourage fres trade in knowledge and 
learning with the Italian people. Arrangements will be facilitated for the 
flow between Italy and the United Nations of books and other publications 
of a scientific, political, philosophical and artistic nature, and for the move- 
ment of scholars, artists and professional men between Italy and the United 
Nations. 

10. The Allies welcome the decisicn to hold local elections in territory 
under the jurisdiction of the Italian Government as soon 2s may be. 

11. The Allied nations desire to meke concessians with regard to Italian 
prisoners of war now or hereafter held in Italy, other than those captured 
since the armistice was signed. Provided that arrangemants can be made 
for the services of such persons to continue to be made available on terms 
satisfactory to the Supreme Allied Commander, their status as prisoners of 
war will be terminated. 

12. It is essential that the Italian Government formulate and implement 
appropriate economic controls and take all other steps possible both in order 
to ensure that maximum production and effective and equitable distribution 
and control of consumption of local resources possible uncer existing condi- 
tions be secured and as a prerequisite to increased economic assistance. 

13. In the joint program of essential Italian imports, now being pre- 
pared by the Inter-Ministerial Committee for Reconstruczion and the Eco- 
nomic Section of this commission, there will be sorae supplies for which the 
combined United States-United Kingdom military authorities will assume 
responsibility for procurement (Categcry “ A”) and other supplies for which 
they will not assume responsibility (Category “B”). A definition of the 
supplies which fall into Category “A” follows: 


(a) Those quantities of agreed essential supplies necessary to. prevent dis- 
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ease and unrest prejudicial to military opezations, such as food, fuel, 
clothing, medical and sanitary supplies. 

(5) Those supplies, the importation of which wil reduce military require- 
ments for the import of essential civilian supplies for the purposes 
referred to in this paragraph, such as a raw materials, ma- 
chinery and equipment. 

(c) Those materials essential for the rehabilitat.on of such of the Italian 
communication facilities, power systems ard transportation facilities 
as will directly further the Allied military effort. 


14. The program for which the military authorities assume responsi- 
bility will be maintained for the duration of combined (United States- 
United Kingdom) operationsin Italy. For this period, and within the limits 
defined in paragraph 13, Italy will be treated as « whole. The date of the 
termination of military responsibility will be fixed by the Allied Nations. 

15. In addition to the program of supplies fcr which the military as- 
sume responsibility for procurement (Category “ A”) the-Allied Commission 
will assist the Italian Government in the preparation of programs of sup- 
plies designed to rehabilitate Italian industry. Such programs, referred 
to as Category “B,” will be handled under prozedures already notified. 
The purchasing of supplies in Category “B” programs will be undertaken 
immediately without reference to the present diffcult shipping position in 
order that the supplies so purchased may be caked forward as and when 
shipping space becomes available. 

16. The Allies desire that industrial rehabilitation in Italy be carried out 
by the Italian Government to the fullest extent permitted by Italian re- 
sources and such supplies as it may be possible to import under the terms of 
paragraphs 13, 14 and 15 above, and subject to tha limitation in paragraph 
19 below. The sole exception to this principle is to be made in the case of 
industries involving the production or repair of munitions or other imple- 
ments of war, which will be rehabilitated only to the extent required by the 
Supreme Allied Commander in the discharge of his military mission, and to 


-the extent necessary to further the Allied military effort in other theaters. 


The priority order in which Italian industry will b2 rehabilitated (after the 
rehabilitation of industries essential for Allied Military purposes) will be de- 
termined by the Italian Government, with the assbtance and advice of the 
Allied Commission. 

17. The prime responsibility for the control of inflation in Italy, including 
the imposition and administration of the appropriate financial controls and 
economic controls, and appropriate utilization of supplies, rests with the 
Italian Government. In this connection, as in others, the Allied Commission 
stands ready to advise and assist. 

18. The extent to which exports are to be stimulaz ed and the development 
of machinery to handle export trade are for determination by the Italian 
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Governmant. For the time being, the Italian export program will neces- 
sarily be limited by certair shipping, military, financial and supply factors. 
The applicability of these- factors ta individual programs will be worked 
out between the Italian Government and the Economic Section of the Allied 
Commission along the lines already discussed by the Economic Section with 
the Inter-Ministerial Committee for Reconstruction. 

19. Nothing contained n the above should be taken as constituting a 
commitment by the Allied Nations w-th. respects to shipping. Any supplies 
to be imported into Italy must be transported within such shipping as may 
be allocated from time to time by the Allied Nations. 


_ Haronp en 
24th February, 1 <d 


List of Italian Government appowmiments requiring prior approval by the Allied Commission. 

Minister of War. 
- Minister of Marine. 

Minister of Air. 
Any other Minister of Armec. Forces who may be created. 
Under-Secretary for Telecommunications. 
Director of Railroads. 
Director-General of Pubblice Sicurezze. 
Commanding General, CC. ER. 
Chief of Staff, CC. RR. 
Commanding General, GG. TF. 
Appoinsments in the Army, Navy and Air Force in accordance with current practice. 


COMMENTARY ON THE ADDITIONAL CONDITIONS OF THE ARMISTICE WITH ITALY * 


The extent to which certain articles of the agreement have been imple- 
mented or modified is incicated in the following comment. The remaining 
articles, on which no comment is given, have either been superseded by 
events and are therefore dormant, or are still in force. 

Articles 1 to 5 were coraplied with. 

Articles 6 to 12: With the coöperation of the Italian Government, the 
Italian armed forces havs been used to the maximum useful extent in the 
service of the United Nasions and have contributed materially towards the 
liberation of Italy and final victory. The Italian Navy has operated with 
Allied warships in the Maditerranean and elsewhere, and since the cessation 
of hostilities has largely Leen employed in the Italian interest in zaunee weep: 
ing and the transport of displaced persons. 

The Army fought alcngside Allied formations during the campaign in 
Italy and the Air Force took its plaze with the Allied Air Forces. 

_Article 14: While Italian merchant ships have been employed in the gen- 
eral interests of the Uniced Nations they have been primarily employed in 
the Italian interest. Italian inland transport and ports have now been 


* Information given by De>artment of State in same, p. 759. 
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largely returned to Italian administration except insofar as redeployment and 
maintenance of Allied Forces has had to be effected. 

Article 15: The provisions of this clause, as regards small vessels and craft, 
nave not been fully satisfied owing to the difficultz of locating and identifying 
the vessels and craft concerned. 

Article 16: Control of radio has been returned to the Italian Government. 
All military and rehabilitated civilian telecommtnications are being handed 
over to the Italians as military requirements decrease. Internal censorship 
has been abolished in the areas under Italian Gcvernment control. 

Article 18: The second sentence of this clause has never been invoked, ex- 
cept in two frontier creas, i.e. on the Franco-Itaban frontier and in Venezia 
Giulia. 

Article 19: Care has been taken to € conserve wherever possible Italian 
resources for the use of the civil economy and to utilize local goods and serv- 
ices only when military necessity demanded. The Allied Forces Local Re- 
sources Board, on the Committees of which Italien representatives have sat, 
was established as the allocation agency. 

While the legal rights of the Allied Forces under this article have not been 
modified, in practice it has been administered witk as much regard as possible 
for Italian needs. 

With the redeployment of Allied troops from Italy, the utilization of local 
resources and facilities is diminishing rapidly. In addition, large quantities 
of food, coal, clothing and other commodities have been imported into Italy 
by the United Nations largely in United Nations ships to supplement local 
resources and to alleviate distress. 

Article 20: Allied Military Government was rigorously enforced in combat 
zones for obvious operational reasons. This was progressively relaxed as the 
battle moved forward until territories were handed over wholly to Italian 
administration. 

Article 21: As Allied Forces are redeployed, neues are progressively 
being handed back to Italian control. 

Article 22: With the declaration of war upon the Geman by the Italian 
Government in October 1943, and the coöperation and loyalty of the Italian 
people to the Allied cause, there has never been aay necessity to invoke this 
article. 

Article 28: The Italian Gorana has been informed that the Allied 
Commission will no longer intervene in Italian inżernal financial affairs (ex- 
cept in cases of Allied military necessity) and thst, with certain exceptions 
in Italy’s own interest, the Italian Government need no longer obtain the 
approval of the Allied Commission prior to the exezution of external financial 
transactions. The Italian Government is now f-ee to fix or negotiate ex- 
change rates for the lira without prior conauianen with the Allied Com- 
mission. 

Article 24: Private export trade may now be E and all types of com- 
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mercial and financial correspondence may now go forward trom Italy to the 
non-enemy world, subject to the Italian Government putting into force cer- 
tain trade control measures similar to those employed by the United Nations 
against enemy interests. 

Article 26: This article is no longer 2nforced, and provided an individual 
has the necessary civil documents, such as passport, visas, et cetera, there is 
nothing to prevent him leaving Italian territory, subject of course to the im- 
migration laws and regulations of the countries of intended destination. 

Articles 80 and 31: The Italian Government has of its own volition done 
all that would have been required. 

Article 2: This article has been complied with and is, in the case of Clauses 
A and B no longer applicable. As regards Clause C the Italian Government 
has coéperated loyally in carrying out such instructions a3 have been given 
concerning the preservation and administration of United Nations property 
in Italy, previously sequestered by thə Italian Government. 

Article 33: The part of Clause B that deals with the disposal of foreign 
assets has been modified in favor of the Italian Government (see under 
Article 28). 

Articles 36 and 87: The execution of shese articles has been modified by the 
MacMillan aide memoire of February 24, 1945. 

Article 41: In practice the Armistice gond tioni have not been applied to 
Albania or to any former Italian territories overseas. 


With respect to the Cunningham-de Courten Agreement, the following 
general comments show the extent tc which certain articles have been i im- 
plemented or modified. 

1. As explained in the document this agreement was prcduced in modifica- 
tion of the Armistice terms so that the Italian Fleet and merchant marine 
could assist in the prosecution of the war agaist the Axis powers. 

2. The additions to the agreement were inserted at the Allied request after 
the original agreement had been concluded and were accepted on the Italian 
side in view of an amelioration of certain articles in the original terms of the 
Armistice. Signature was accompanied by the formal statement by Ad- 
miral de Courten printed above. 

3. The provisions of this agreement have been carried out and those pro- 
visions that remain operative with tke cessation of hostilities and change of 
circumstances are still being carried aut. Furthermore, many Italian war- 
ships are undertaking work of direct benefit to the Italians themselves, for 
‘example, transport of displaced persons. 

4, While the employment of Italisn ships has been of use to the United 
Nations it is pointed out that considerable United Nations resources have 
been expended in Italy and elsewhere to help the Italian Government in 
keeping the Italian ships running ani their crews fed and clothed. 
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5. In addition to the use of Italian mercantile shipping under this agree- 
ment a number of the smaller Italian merchant ships has been returned to 
the control of the Italian authorities. 


UNITED STATES-FRANCE-GREAT BRITAIN-SOVIET UNION 


ARRANGEMENTS FOR CONTROL OF GERMANY BY £LLIED REPRESENTATIVES * 
September 20, 1946 


Agreement Between the Governments of the United Kingdom, the United 
States of America, and the Union of Soviet focialist Republics, and the 
Provisional Government of the. French Republic on Certain Additional 
Requirements to Be Imposed on Germany 


` The Governments of the U.K., U.S.A., and U.3.S.R. and Provisional Gov- 
ernment of French Republic have reached the following agreement regarding in- 
structions to be issued by the Allied representatives in Germany: 


We, the Allied Representatives, Commanders-in-Chief of the forces of 
occupation of the United Kingdom, the United States of America, the Union 
of Soviet Socialist Republics and the French Rerublic, pursuant to the Dec- 
laration regarding the defeat of Germany, signad at Berlin on June 5th, 
1945, f hereby announce certain additional requirements arising from the 
complete defeat and unconditional surrender of Germany with which Ger- 
many must comply, as follows: 

A SECTION I 

1. All German land, naval and air forces, the &S., S.A., S.D. and Gestapo, 
with all their organizations, staffs and institut.ons, including the General 
Staff, the Officers’ Corps, Reserve Corps, military schools, war veterans’ or- 
ganizations and all other military and quasi-milizary organizations, together 
with all clubs and associations which serve to keep alive the military tradition 
in Germany, shall be completely and finally akolished in accordance with 
methods and procedures to be laid down by the Allied Representatives. 

2. All forms of military training, military propaganda and military activ- 
ities of whatever nature, on the part of the German people, are prohibited, 
as well as the formation of any-organization initiated to further any aspect 
of military training and the formation of war veterans’ organizations or other 
groups which might develop military characteristics or which are designed to 
carry on the German military tradition, whether such organizations or groups 
purport to be political, educational, religious, sozial, athletic or recreational 
or of any other nature. 


* Department of Siate Bulletin, Vol. XIII, No. 328 (Oct. 7, 1945), p. 515. 
t This JOURNAL, Vol. 89 (1945), Supplement, p. 171. 
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Szecrion IT 


3. (a) German authorities and officials in all territories outside the fron- 
tiers of Germany as they existed on 31st December, 1937, and in any areas 
within those frontiers indicated at any time by the Allied Representatives, 
will comply with such instructions as to withdrawing therefrom as they may 
receive from the Allied Representatives. | 

(b) The German authorities will issue the necessary instructions and 
will make the necessary arrangements for the reception and maintenance in 
Germany of all German civilian inhabitants of the territcries or areas con- 
cerned, whose evacuation may be ordered by the Allied Representatives. 

(c) Withdrawals and evacuations under subparagraphs (a) and (b) above 
will take place at such times and under such conditions as the Allied Repre- 
sentatives may direct. 

4. In the territories and areas referred to in paragraph 3 above, there shall 
immediately be, on the part of all forces under German command and of 
German authorities and civilians, a complete cessation of all measures of 
coercion or forced labor and of all measures involving injury to life or limb. 
There shall similarly cease all measures of requisitioning, seizure, removal, 
concealment or destruction of property. In particular, the withdrawals and 
evacuations mentioned in paragraph 3 above wil be carried out without 
damage to or removal of persons or property not affected by the orders of 
the Allied Representatives. The Allied Representatives will determine 
what personal property and effects may be taken by poisons evacuated un- 
der paragraph 3 above. 


Secrion IIT 


5. The Allied Representatives will regulate all matters affecting Ger- 
many’s relations with other countries. No foreign obligations, undertakings 
or commitments of any kind will be assumed or entered irto by or on behalf 
of German authorities or nationals without the sanction of the Allied 
Representatives. 

6. The Allied Representatives will give directions concerning the abroga- 
tion, bringing into force, revival or application of any treaty, convention or 
other international agreement, or any part or provision thereof, to which Ger- 
many is or has been a party. 

7. (a) In virtue of the unconditional surrender of Germany, and as of the 
date of such surrender, the diplomatic, consular, commercial and other re- 
lations of the German State with other States have ceased to exist. 

(b) Diplomatic, consular, commercial and other officials and members of 
service missions in Germany of countries at war with any of the four Powers 
will be dealt with as the Allied Representatives may prescribe. The Allied 
Representatives may require the withdrawal from Germany of neutral diplo- 
matic, ecnsular, commercial and other officials and members of neutral 
service missions. 
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(c) All German diplomatic, consular, commercial and other officials and 
members of German service missions abroad are hereby recalled. The 
control and disposal cf the buildings, property aud archives of all German 
diplomatic and other agencies ebroad will be prescribed by the Allied 
Representatives. 

8. (a) German nationals will, pending further instructions, be prevented 
from leaving German territory except as authorized or directed by the Allied 
Representatives. 

(b) German authorities and nationals will coraply with any directions 
issued by the Allied Representa-ives for the reall of German nationals 
resident abroad, and for the recepzion in Germany of any persons whom the 
Allied Representatives may designate. 

9. The German authorities and people will tak= all appropriate steps to 
ensure the safety, maintenance aad welfare of persons not of German na- 
tionality and of their property and the property cf foreign States. 


SECTION IV 


10. The German authorities wil place at the disposal of the Allied Repre- 
sentatives the whole of the German inter-commundcation system (including 
all military and civilian postal and telecommunication systems and facilities 
and connected matters), and will comply with any instructions given by the 
Allied Representatives for placing such inter-communication systems under 
the complete control of the Allied Kepresentatives. - The German authorities 
will comply with any instructions given by the Al&ed Representatives with 
a view to the establishment by the Allied Represenzatives of such censorship 
and control of postal end telecommunication and of documents and other 
articles carried. by persons or otherwise conveyed and of all other forms of 
inter-communication as the Allied Representatives may think fit. 

11. The German authorities wil comply with all directions which the 
Allied Representatives may give regarding the use, control and censorship 
of all media for influencing express.on and opinions, including broadcasting, 
press and publications, advertising, films and public performances, entertain- 
ments, and exhibitions of all kinds. ° 


SEDTION V 


12. The Allied Representatives will exercise such control as they deem 
necessary over all or any part or aspect of German: finance, agriculture (in- 
cluding forestry), production and mining, public ctilities, industry, trade, 
distribution and economy generaly, internal and external, and over all 
related or ancillary matters, including the direction or prohibition of the 
' manufacture, production, construczion, treatment, use and disposal of any 
buildings, establishments, installations, public or private works, plant, 
equipment, products, materials, stccks, or resources. Detailed statements 
of the subjects to which the presen: provision applizs, together with the re- 
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quirements of the Allied Representatives in rezard thereto, will from time to 
time be communicated to the German authomties. 

13. (a) The manufacture, production and construction, and the acquisi- 
tion from outside Germany, of war material and of such other products, used 
in connecton with such manufacture, prodtction or construction, as the 
Allied Representatives may specify, and tke import, export and transit © 
thereof, are prohibited, except as directed by the Allied Representatives. 

(b) The German authorities will immediately place a3 the disposal of the 
Allied Representatives all research, experiment, development and design 
directly or indirectly relating to war or ths production of war material, 
whether in government or private establishments, factories, technological 
institutions or elsewhere. 

14. (a) The property, assets, rights, titles and interests (whether situated 
inside or outside Germany) of the German “tate, its political subdivisions, 
the German Central Bank, State or semi-State, provincial, municipal or 
local authorities or Nazi organizaticns, and those situated outside Germany 
of any person resident or carrying on busines in Germany, will not be dis- 
posed of in any way whatever without the sanction of she Allied Represen- 
tatives. The property, assets, rights, titles and interests (whether situated 
inside-or outside Germany), of such private zompanies, corporations, trusts; 
cartels, firms, partnerships and association: as may te designated by the 
Allied Representatives will not be disposed cf in any way whatever without 
the sanction of the Allied Represertatives. 

(b) The German authorities will furnish iull information about the prop- 
erty, assets, rights, titles and interests re-erred to in sub-paragraph (a) 
above, and will comply with such directiors as the Allied Representatives 
may give as to their transfer and disposal. Without prejudice to any 
further demands which may be made in this zonnection, the German author- 
ities will hold at the disposal of the Allied Representatives for delivery to 
them at such times and places as they may direct all securities, certificates; 
deeds or other documents of title neld by sny of the institutions or bodies 
mentioned in sub-paragraph (a) above or b7 any person subject to German 
law, and relating to property assets, rights, titles and interests situated in the 
territories of the United Nations, including -ny shares, stocks, debentures or 
other obligations of any company incorporeted in accordance with the laws 
of any of the United Nations. 

(c) Property, assets, rights, titlas and interesta situated inside Germany 
will not be removed outside Germény or be transferred or disposed of to any 
person resident or carrying on business outside Germany without the sanc- 
tion of the Allied Representatives. 

(d) Nothing in sub-paragraphs (a) and b) above shall, as regards prop- 
erty, assets, rights, titles and interests situ sted inside Gernasiy. be deemed 
to prevent sales or transfers to persons resilenż in Germany for the purpose 
of maintaining or carrying on the Jay-to-dey national life, economy and ad- 
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ministration, subject to the provisions of sub-paragraph 19 (b) and (c) below 
and to the provisions of the De2laration or of sny proclamations, orders, 
ardinances or instructions issued thereunder. 

15. (a) The German authorities and all personsin Germany will hand over 
to the Allied Representatives all gold and silver, in coin or bullion forms, and 
all platinum in bullion form, sitaated in Germany, and all such coin and 
bullion situated outside Germany as is possessed by or held on behalf of any 
of the institutions or bodies ment_oned in sub-paragraph 14 (a) above or any 
person resident or carrying on business in Germany. . 

(b) The German authorities and all persons ia Germany will hand over 
in full to the Allied Representatives all foreign noses and coins-in the posses- 
sion of any German authority, or of any corporation, association or individ- 
ual resident or carrying on buin2ss in Germany and all- monetary tokens 
issued or prepared for issue by Germany i in the tecritories formerly occupied 
by her or elsewhere. 

16. (a) All property, assets, rights, titles and interests in Germany held 
for or belonging to any country against which sny of the United Nations 
is carrying on hostilities, or held for or belonging tn the nationals of any such 
country, or of any persons resident or carrying cn business therein, will be 
taken under control end will be preserved pendirg further instructions. 

(b) All property, assets, rights titles and interests in Germany held for or 
belonging to private mdividuals, private enterprises and companies of those 
countries, other than Germany and the countries r2ferred to in sub-paragraph 
(a) above, which have at any time since the 1st September, 1939, been at 
war with any of the United Nations, will be taken under control and will be 
preserved pending further instrustions. 

(c) The German authorities will take all necessary tues to ensure the exe- 
cution of the provisions of sub-paragraphs (a) and (b) above, will comply 
with any instructions given by the Allied Repres2ntatives for that purpose, 
and will afford all necessary information and facilities in connection there- 
with. l . i 
17. (a) There shall, on the part of the German authorities and people, be 
no concealment, destruction, scustling, or dismartling of, removal or trans- 
fer of, nor damage to, ships, transport, ports or harbors, nor to any form of 
building, establishment, installation, device, means of production, supply, 
distribution or communication, plant, equipment, currency, stocks or re- 
sources, or, in general, public or private works, atilities or facilities of any 
kind, wherever situated. 

(b) There shall be no destruction, removal, concealment, suppression or 
alteration of any documents, reccrds, patents, drawings, specifications, plans 
or information, of any nature, affected by the provisions of this document. 
They shall be kept intact in the present locations until further directions 
are given. The German authorizies will afford ail information and facilities 
as required by the Allied Represantatives in connection therewith. 
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(c) Any measures already ordered, undertaken or begun contrary to the 
provisions of sub-paragraphs (a) anc. (b) above will be immediately counter- 
manded or discontinued. All stocks, equipment, plamt, records, patents, 
documents, drawings, specifications, plans or other material already con- 
cealed .within or outside Germany will forthwith be declared and will be 
dealt with as the Allied Representa: sives may direct. __ 

(d) Subject to the provisions of the Declaration or any. ee 
orders, ordinances, or instructions issued thereunder, the German authorities 
and people will be responsible for the preservation, safeguarding and upkeep 
of all forms of property and materials affected by any of the said provisions. 

(e) All transport material, stores, equipment. plant, establishments, in- 
stallations, devices and property generally, which are liakle to be surrendered 
or delivered under the Declaration ar any proclamations, orders, ordinances 
or instructions issued thereunder, will be handed over intact and in good con- 
dition, or subject only to ordinary wear and tear and to any damage caused 
during the continuance of hostilities which it has proved impossible to make 
good. 

18. There shall be no financial, commercial or other :ntercourse with, or 
dealings with or for the benefit oz, countries at war with anv of the United 
Nations, or territories occupied br such countries, or with any other country 
or person nee by the Allied Representatives. 


Secrion VI 


19. (a) The German authoritie: will carry out, for the benefit of the United 
Nations, such measures of restitution, reinstatement, restoration, reparation, 
reconstruction, relief and rehabilitazion as the Allied P may 
prescribe. For these purposes ths Cerman authorities will effect or procure 
the surrender or transfer of such property, assets, rights, titles and interests, 
effect such deliveries and carry out such repair, building and construction 
work, whether in Germany or elsewhere, and will provide such transport, 
plant equipment and materials of all kinds, labcr, personnel and specialist 
and other services, for use in Germany or elsewhere, as the Allied Represen- 
tatives may direct. 

(b) The German authorities wil also comply with all such directions as 
the Allied Representatives may give relating to property, assets, rights, titles 
and interests located in Germany belonging to any one of the United Nations 
or its nationals or having so belonged at, or at any time since, the outbreak 
‘of war between Germany and that Nation, or since the occupation of any 
part of its territories by Germany. The German authorities will be respon- 
sible for safeguarding, maintaining, and preventing the dissipation of, all 
such proverty, assets, rights, titles and interests, and for handing them over 
intact at the demand of the Allied Representatives. For these purposes the 
German authorities will afford all Information and facilities required for trac- 
ing any property, assets, rights, titles or interests. l 


~- 
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< (c) All persons in Germany in whose possession such property, assets, 
rights, titles and interests may be, shall be personally responsible for report- 
ing them and for safeguarding them until they are handed over in such man- 
ner as may be prescribed. 

20. The German authorities will supply free of cost such German currency 
as the Allied Representatives may require, and will withdraw and redeem in 
German currency, within such time limits and on such terms as the Allied 
Representatives may speciiy, all holcings in German territory of currencies — 
issued by the Allied Representatives during milicary operations or occupa- 
tion, and will hand over the currencies so withdrawn free of cost to the Allied 
Representatives. 

_ 21, The German authorities will comply with all such directions as may be 

issued by the Allied Representatives for defraying the costs.of the provision- 
ing, maintenance, pay, accommodaticn and transport of the forces and agen- 
cies stationed in Germany by authority of the. Allied Representatives, the 
costs of executing the requirements of unconditional surrender, and pay- 
ment for any relief in whatever form it may be provided by the United 
Nations. 

22. The Allied Representatives will take ard make unrestricted use 
(whether inside or outside Germany) of any articlas referred to in paragraph 
12 above, which the Allied Representatives may require in connection with 
the conduct of hostilities against any country with which any of their re- 
spective Governments is at war. 


Suctron VII 


23. (a) No merchant ship, including fishing or >ther craft, shall put to sea 
from any German port except as may be sanctioned or directed by the Allied 
Representatives. German ships in ports outside Germany shall remain in 
rort and those at sea shall proceed to the nearest Jerman or United Nations 
port and there remain, pending instructions from she Allied Representatives. 

(b) All German merchant shipping, including tonnage under construction 
ar repair, will be made available to the Allied Rapresentatives for such use 
and on such terms as they may prescribe. 

(c) Foreign merchant shipping in Serman service.or under German con- 
trol will likewise be made available to the Alliec Representatives for such 
use and or such terms as they may prescribe. In the case of such foreign 
merchant vessels whizh are of neutrel registration, the German authorities 
will take all such steps as may be required by the Allied Representatives to 
transfer or cause to be transferred to the Allied Representatives all rights 
relative thereto. 

(d) All transfer to any other flag, service or control, of the vessels covered 
by sub-paragraphs (b} and (c) above, is ee except as may be directed 
by the Allied Representatives. 

24. Any existing options to repurchase or reacquire or to resume control 


<i* 
Set 
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of vessels sold or otherwise transferred or chartered by Germany during the 
war will be exercised as directed by the-Allied Representatives. Such vessels 
will be made available for use by the Allied Representatives in the same 

manner as the vessels covered by sub-paragraphs 23 (b) and (e) above. l 

25. (&) The crews of all German merchant vessels or merchant vessels in 
German service or under German control will remain on board and will-be 
maintained by the German authorities pending further instructions from 
the Allied Representatives regarding their future employment. 

(b) Cargoes on board any such vessels will be disposed of in accordance 
with instructions given to the German authorities by the Allied Repre- 
_ sentatives. ` 

26. (a) Merchant ships, includinz fishing and other craft of the United 
Nations (or of any country which Las broken of diplomatic relations with 
Germany) which are in German hands, wherever such ships may be, will be 
surrendered to the Allied Representatives regardless of whether title has 
been transferred as the result of pr-ze court proceedings or otherwise. All 

such ships will be surrendered in good repair and in seaworthy condition in 
- ports and at times to be specified by the Allied Representatives, for disposal 
as directed by them. 

(b) The German authorities will take all such steps as may be directed by 
the Allied Representatives to effect o> complete transfers of title to such ships 
regardless of whether the title has been transferred as the result of prize 
court proceedings or otherwise. Thay will secure’the discontinuance of any 
arrests cf, or proceedings against, such ships in neutral vorts. 

27. The German authorities will comply with any instructions given by the 
Allied Representatives for the destruction, dispersal, salvaging, reclamation 
or raising of wrecked, stranded, derelict or sunken vessels, wherever they 
may be situated. Such vessels salvaged, reclaimed or raised shall be dealt 
with as the Allied Representatives direct. 

23. The German authorities will place at the unrestri ated disposal of the 
Allied Representatives the entire German shipping, shipbuilding and ship 
repair industries, and all matters and facilities directly or indirectly relative 
or ancillary thereto, and will provide the requisite labor and specialist 
services. The requirements of the Allied Representatives will be specified 
in instructions which will from time to time be coramunicated to the German 


authorities. F 


Section VIH 


29. The German authorities will place at the unrestricted disposal of the 
Allied Representatives the whole of the German inland tránsport system 
(road, rail, air and waterways) and sll connected material, plant and equip- 
ment, and all repair, construction, labor, servicing and running facilities, 
in accordance with the instructions issued by the Allied Representatives. 

30. The production in Germany end the possession, maintenance or op- 
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eration by Germans of any A toral of any kird or any parts thereof, are 
prohibited. 

31. All German rights in in; auton ee ‘ort bodies or organizations, 
and in relation to the use of transport and the movement of traffic in other 
countries and the use in Germany of the trans>zort of other countries, will 
be exercised in accordance with the directions oi the Allied Representatives. 

32. All facilities for the generation, transmission and distribution of power, 
including establishments for the manufacture end repair of such facilities, 
will be placed under the comrlete control of the Allied Representatives, to 
be used for such purposes as they may designate. 


- SECTION IX 


33. The German authorities will comply with all such directions as the 
Allied Representatives may give for the regulation of movements of popula- 
tion and for controlling travel or removal on the part of persons in Germany. 

' 84. No person may leave or 2nter Germany w-thout a permit issued by the 
Altied Representatives or on their authority. 

35. The.German authorities will comply with all such directions as the 
Alied Representatives may give for the repatriation of persons not of Ger- 
man nationality in or passing through Germanr, their property and effects, 
and for facilitating the movements of refugees and displaced persons. 


SECTION X 


36. The German authorities will furnish any nformation and documents, 
and will secure the attendance of any witnesses, required by the Allied Repre- 
sentatives for the trial of 

(a) the principal Nazi leaders as specified by the Allied Representatives 
and all persons from time to time named or designated by rank, office or 
employment by the Allied Representatives as be ng suspected of having com- 
mitted, ordered or ebetted war crimes or analgous offences: 

(b) any national of any of the United Nations who is alleged to have com- 
mitted an offence against his national law and who may at any time be named 
or designated by rank, office cr employment by the Allied Representatives; 
and will give all otker aid and assistance for these purposes. 

37. The German authorities will comply with any directions given by the 
Allied Representatives in regazd to the property of any person referred to in 
sub-paragraphs 36 (a) and (b) above, such as its seizure, custody or surrender. 


SECTION XI 


88. The National Socialist German Workers’ Party (NSDAP) is com- 
pletely and finally gbolished and declared to be illegal. 

39. The German authorities will comply promptly with such directions as 
the Allied Representatives msy issue for the avolition of the National So- 
" cialist Party and of its subordinate organizatiors, affiliated associations and 
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‘supervised organizations, and of all Nazi public institutions created as in- 

struments of Nazi domination, and of such other organizations as may be 
-` regarded as a threat to the security of the Allied forces or to international 
peace, and for prohibiting their revival in any form; for the dismissal and 
internment of Nazi personnel; for the control or seizure of Nazi property and 
funds; and for the suppression of Nazi ideology and teacking. 

40. The German authorities and German nationals will not allow the ex- 
istence of any secret organizations. 

41. The German authcrities will comply with such directions as the Allied 
Representatives may issus for the repeal of Nazi legislation and for the reform 
of German law and of the German legal, judicial, administrative, police and 
educational systems, including the replacement of their personnel. 

42. (a) The German authorities will comply with such directions as the 
Allied Representatives may issue for the rescinding of German legislation 
involving discrimination on grounds of race, color, creed, language or politi- 
cal opinions and for the cancellation of all legal or other disabilities resulting 
therefrom. 

(b) The German authorities will coraply with such directions as the Allied 
Representatives may issue regarding the property. assets, rights, titles and 
interests of persons affected by legislation involving discrimination on 
grounds of race, color, creed, language or political opinions. 

43. No person shall be prosecuted or molested by the Garman authorities 
or by German nationals on grounds of race, color, creed, language or politi- 
cal opinions, or on account of any dealings or sympathies with the United 
Nations, including the performance of any action calculated to facilitate the 
execution of the Declaration or of any proclamations, ordars, ordinances or 
instructions issued thereunder. 

44, In any proceedings before any German Court or authority judicial 
notice shall be taken of the provisions of the Declaration and of all procla- 
mations, crders, ordinances and instructions issued thereunder, which shall 
override any provisions of German law inconsistent therewith. 


SECTION XII 


45. Without prejudice to any specific obligations contained in the provi- 
sions of the Declaration or any proclamations, orders, ordinances or instruc- 
tions issued thereunder, the German suthorities and any other person in a 
position to do so will furnish or cause to be furnished all such information 
and documents of every kind, public and private, as the Allied Representa- 
tives may require. 

46, The German authorities will likewise produce for mterrogation and 
employment by the Allied Representatives upon demand any and all persons 
whose knowledge and experience would be useful to the Allied Representa- 
’ tives. 

47. The Allied Representatives will have access at all times to any build- 
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ing, installation, establishment, property or area, and any of the contents 
thereof, for the purposes of the Declaration or any proclamations, orders, or- 
dinances or instructions issued thereunder, and ir. particular for.the purposes 
of safeguarding, inspecting, copying or obtaining any of the desired docu- 
ments and information. The German authoricies will give all necessary 
facilities and assistance for this purpose, including the service of all specialist 
staff, including archivists. 


Sgenon XIII 


48, In the event of any doubt as to the meaning or interpretation of any 
term or expression in the Declaration and in any proclamations, orders, or- 
dinances and instructions issued thereunder, the dacision of the Allied Repre- 
sentatives shall be final. 


UNITED NATIONS 


AGREEMENT CONCERNING THE ESTABLISHMENT OF AN EUROPEAN CENTRAL 
INLAND TRANSPORT ORGANIZATION * 


September 27, 1946 


WHEREAS, upon the liberation of the territories of the United Nations in 
Europe, and upon the occupation of the territories of the enemy in Europe, 
it is expedient for the fulfilment of the common m:litary needs of the United 
Nations and in the interests of the sozial and economic progress of Europe, 
to provide for codrdination both in the movement >f traffic and in the alloca- 
tion of transport equipment and material with a view to ensuring the best 
possible movement of supplies both fcr military fcrces and the civil popula- 
tion and the speedy repatriation of displaced persoas, and also with a view to 
creating conditions in which the normal movement of traffic can be more 
rapidly resumed; 

The Governments whose duly authorized representatives have signed the 
present Agreement 

Have agreed as follows:— 


ARTICLE I 


There is hereby established the European Cəntral Inland Transport 
Organization, hereinafter called “the Organization,” which shall act in 
accordance with the provisions of the following Articles. The Organization 
is established as a codrdinating and consultative organ. Having regard to 
the successful completion of the war, it shall codrdmate efforts to utilize all 
means of transport for the improvement of communications so as to provide 
for the restoration of normal condition3 of economic life. It shall also pro- 
vide assistance to the Allied Commanlers-in-Chie? and to the Occupation 


* Text by courtesy of Department of State ; gee British Parliamentary Papers, Misc. No. 13 
(1945), Cmd. 6685. , 
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Authorities set up by Governments of the United Nations to maintain and 
improve the carrying capacity of transport. 


ARTICLE IT 


Membership 


The members of the Organization shall be-the Governments signatory 
hereto and such other Governments as may be admitted thereto by the 
Council. 


‘Anmictx III 


Const:.tution 


1. The Organization shall consist of a Council and an Executive Board 
with the necessary headquarters, regicnal and local staff. The Organization 
shall concert arrangements for the establishment of regional and Iccal offices 
with the member Government in whose territory the offices are situated, 
and/or, in appropriate cases, in agresment with the Allied Commander-in- 
Chief concerned. 


The Council 

2. Hach member Government shall name one representative and such 
alternates as may be necessary upon the Council. The Council shall, for 
each of its sessions, select one of its members to preside. The Council shall 
determine its own rules of procedure. Unless otherwise provided in this 
Agreement or by action of the Council, the Council shall vote by simple 
majority. 

3. The Council shall be convened in regular session not less than twice a 
year by the Executive Board. It may be convened in special session when- 
ever the Executive Board shall deem necessary and shall be convened within 
thirty days after request by one-third of the members oi the Council. 

4. The Council shail perform the functions assigned toit under this Agree- 
ment and review the work of the Organizetion generally to ensure its con- 
formity with the broad policies determined by the Council. | 


The Executive Board 

5. The Executive Board shall corsist of seven members who shall be ap- | 
pointed by the Council. These seren members shall include one member 
nominated by each of the following Governments: the Provisional Govern- 
ment of the French Republic and the Governments of the Union of Soviet 
Socialist Republics, the United Kingdom of Great Britain and Northern 
Ireland and the United States of America. Each member of the Executive 
Board shall be provided with an alternate similarly selected, who shall act 
only in the absence of the member of tke Executive for whom he is the 
alternate. The members and thei alternates shall be appointed for not 
longer than one year. The Executive Board shall choose its own Chairman, 
subject to confirmation by the Council. 
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6. The Executive Board shall perform the executive functions assigned to 
to the Organization within the framework of tha broad policies determined 
by the Council. It shall act in accordance with she ruling of the majority of 
its members. It shall present to the Council such reports on the perform- 
ance of its functions as the Council may require. 

7. The Executive Board shall appoint a chief officer who shall diréct under 
its supervision the technical and administrative work of the Organization in 
conformity with the policies of the Council and the Executive Board as 
determined by their decisions. This officer shal. appoint the staff at head- 
quarters, and at, regional and local offices, subjact to the approval of the 
Executive Board, taking into account the exigencies of the various branches 
of transport concerned. The responsibilities of the chief officer and staff 
shall be exclusively international in character. 

8. Each member Government shall appoint one or more representatives 
for the purpose of consultation and communication. with the Executive 
Board, and with the chief officer. Such representatives shall be fully in- 
formed by the Board and by the chief officer of all activities of the Organiza- 
tion. Each time that any important question concerning the interests of a 
member Government is discussed by the Board, zhe representatives of that 
Government shall be entitled to take part in tke discussions without the 
right of vote. 


ARTICLE IV 


1. The Organization shall have the capacity to perform any legal act 
appropriate to its object and purposes, including the power to acquire, hold 
and convey property, to enter into contracts and undertake obligations, to 
designate or create subordinate organs and to review their activity. The 
Organization shall not, however, have power to wn transport equipment 
and material other than for its own internal or demonstration purposes, 
except with the unanimous consent of the Counci. . ) 

2. These powers are vested in the Council. Subject to the provisions of 
paragraph 2 of Article V, the Council may delegate such of these powers as 
it may deem necessary to the Executive Board, including the power of sub- 
delegation. The Executive Board shall be responsible to the Council for the 
upkeep and administretion of any property ownec by the Organization. 


ARTICLE V 
Finance 
1. The Executive Board shall subrait to the Council an initial budget and 
from time to time such supplementary budgets as may be required, covering 
the administrative expenses of the Organization. Upon approval of a budget 
by the Council, the total amount approved shall be raised in such manner, or 
be allocated between member Governments in such proportions, as these 
Governments may agree. Each member Government undertakes, subject to 
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the requirements of its constitutional procedure, promptly to contribute to 
the Organization, in such currency or currencies a3 may be agreed by such ` 
Government with the Executive Board, its share of these expenses. Each 
member Government shall also provide such facilities as are required for the 
transfer into other currencies of sums so contributed and hald by the Organi- 
zation In that Government’s own currency. 

2. The Organization shall not incur any expenses, other than administra- 
tive expenses, except under the authority of the Council. Proposals for such 
expenses shall be submitted by the Executive Board to the Council and, when 
approved by the Council, such expenses shall be met by contributions which 
one or mcre member Governments msy agree to make or m such other man- 
ner as may be agreed between member Governments. However, the obliga- 
tion of transfer into foreign currencies, as defined in petoRTApu 1 of this 
Article, does not apply to these. contributions. 

3. Nothing in this Agreement shall require any member Government or 
transport administration under its authority to perform services without 
remuneration. 


ARTISLE VI 
Scope of the Organization 

1. The Organization shall, after giving notice cf its intention, exercise its 
functions in any territory in Continertal Europe, upon the acceptance of this 
Agreement by the Government of that territory and/or, in appropriate cases, 
provided that the Allied Commander-in-Chief concerned is satisfied that 
military exigencies permit and subject to such conditions as he may deem 
necessary. 

2. In respect of any territory ir. Continental Europe in which any Allied 
Coroamander-in-Chief retains respcnsibility for tha direction of the transport 
system, the Organization shall on raquest give advice or assistance to the 
Allied Commander-in-Chief, and, in consultation with him, to any member 
Government or to other appropriate authorities of the United Nations, on 
any question with which it is empowered to deal under Article VII. 

3. The Organization shall treat with any of the Occupetion Authorities set 
up by Governments of the United Nations in respect of any territory in 
Continental Europe in which such Occupation Authorities are exercising 
authority. 


ArticLte VII 
Executive Functions of the Organization 
Iniroductory 


1. The Organization shall carry out thorough studies of the technical and 
economic conditions affecting traffie of an international character and shall 
give to the Governments concerned with such traffic technical advice and 
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recommendations directed to restoring. and incr2asing the carrying capacity 
of the transport systems in Continental Europe and to OAD the 
movement of traffic of common concern on these systems. 

2. In case any member Government meets with difficulties in carrying out 
these recommendations owing to reasons of a material or economic character, 
the Organization shall investigate with memb2r Governments concerned 
means of practical halp. 


Information on Transport Equipment and Material 


3. The Organization shall receive and collect nformation concerning the 
requirements of transport equipmens and materal for Continental Europe. 


Realization of Requirements for Transport Equipment and Material 


4, The Organization shall assist the realization of requirements of any 
member Government in Continental Europe for transport equipment and 
material. 


Allocation and Distribution for Use of Transport Equipment and Material 


5. The Organization shall, within the framework of the priorities deter- 
mined by the appropriate authorities of the United Nations, determine the 
allocation, or distribution for use, to Governments in Continental Europe, on 
sich conditions as it may deem necessary, of suck transport equipment and 
material as may be made available for this purpose by the Allied Com- 
manders-in-Chief, by Occupation Authorities, or by agencies of any one or 
more of the United Nations. To enable the Orgenization to carry out this 
function effectively, it may consult with the Gevernments concerned on 
their export possibilities of, and import needs of, transport equipment and 
material for Continental Europe and will receive from such Governments 
notification of all arrangements made in respect thereto of which they have 
notice. 


Arrangements to make mobile Transport Equipment and Material available 


6. In cases where temporary emergency requirements of mobile transport 
equipment for carrying traffic of common concarn arise and the usual 
arrangements for the interchange of such mobile transport equipment are 
inadequate, the Organization shall arrange with mamber Governments con- 
cerned to make available mobile transport equipment for the purpose of 
meeting such requirements. Such mobile transport equipment shall be 
made available under arrangements made between the member Govern- 
ments concerned, with the assistance of the Organization. 


Census of Transport Equipment and Material 


T. The Organization shall at the earliest practicable time arrange through 
the member Governments for a census of rolling-ssock in Continental Eu- 
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rope and of such other transport equipment ard mazerial there as may appear 
necessary for the proper discharge of its functions. | 


Identification and restoration of Transport Equipment and M aterial 


8. The Organization shall arrange. as soen as practicable, to restore to 
any member Government transport equipment and material belonging to it 
or to its nationals, found outside the serritories under its authority and out- 
side its control. Should any difficulties of icentifization arise, the Organiza- 
tion shall arrange immediately for such special m2asure to be taken as may 
be necessary to meet them. Where sach ressoration would unduly prejudice 
the operation of essential transport, the Organization shall work out agree- 
ments with the Governments concerned for the temporary use of transport ` 
equipment pending its restoration. The arrangements for restoration shall 
be rade on the basis of the ownership of property which existed before any 
territorial changes in Europe, resulting from Axis policy, and in accordance 
with any general policies which may be determined by the appropriate 
authorities of the United Nations regarding restoration and restitution of the 
property removed by the enemy. 


Traffic 


9. The Organization may make such recommendations to the appropriate 
authorities as it deems necessary wita respest to the method of carrying out 
projected movements of traffic of common concern, having regard to the 
transport facilities available for the movement of such traffic. 

10. The Organization shall make recommendations to the Governments 
concerned in order to ensure the movemens of traffic of common concern on 
all routes of transport in Continental Europe in accordance with all priorities 
determined by the appropriate authorities of the United Nations. In re- 
spect of traffic of military importance sponsored by the Allied Commanders- 
in-Chiei, the appropriate authority for this purpose will be the Allied 
Commender-in-Chief concerned. . 


Charges 


11. The Organization may work out th2 unification of tariffs, terms and 
conditions of transport and the like applicable żo traffic of an international 
character. It shall recommend to the Governments concerned the princi- 
ples by which reasonable transport charges for traffic o? common concern in 
Continental Europe should be fixed by them in accordance with the provi- 
sions cf paragraph 9 of Article VIII. ‘This paragraph shall not apply to 
military traffic under the control £ any Allied Commander-in-Chief except 
at his request. 


Rehabilitation of Transport Systems 


12. The Organization may study the conditions cf transport affecting 
traffic of an international character in incividual countries and make recom- 
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mendations to the Governments concerned as to technical measures directed 
to the quickest restoration of transport facilities and their most effective use, 
and as to the priority in which works or projects in respect of the restoration 
or improvements of transport facilities shall be carried out. 


Operation of Transport 


13. While it remains the task of each member Government to provide for 
the efficient operation of the transport systems in Continental Europe for 
which it is responsible, the Organization may exceptionally, at the request of 
any member Government, give any assistance in its power in the rehabilita- 
tion or operation of transport in any territory in Vontinental Europe under 
the authority of such Government on such condifions as may be agreed be- 
tween it and the Organization, having due regard to the rights of other 
member Governments. 


Coérdination of European Transport 


14, The Organization shall work out and codridinate common action to 
secure the inauguration, maintenance, modification, resumption or, where 
appropriate, suppression, of international arrangements for through working 
of railways and exchange of rolling-stock of the Ccntinental European coun- 
tries for carrying out international transport. In particular, it shall ensure a 
unified clearing system for traffic operations betwen the different countries 
in Continental Europe. In general, it shall promote where necessary the 
establishment of appropriate machinery for coöperation between railway 
administrations. 

15. The Organization shall place its services at the disposal of member 
Governments and make recommendations with a view to ensuring the most 
efficient movement of international traffic on wate-ways. It shall not, how- 
ever, make recommendations with regard to questions concerning the regimes 
of the inland international waterways of Continental Europe. 

16. The Organization shall take through the Governments concerned such 
steps as may be practicable to facilitate international traffic of common con- 
cern in lorries and other road vehicles and the 3o06rdination of road and 
other means of transport with a view to ensuring the movement of interna- 
tional traffic. i 

17. In carrying out the functions mentioned in paragraphs 14 and 16 of 
this Article and in placing its services at the disposa of member Governments 
as described in paragraph 15 of this Article, the Orzanization shall make use, 
to the extent practicable, of conventions in force between member Govern- 
ments so as to obtain the greatest benefit therefrora for the fulfilment of this 
task provided that the Organization shall act— 

(a) in accordance with any general policies whith may be determined by 

the appropriate authorities of the United Nations; and 

(b) with due respect for existing rights and obligations. 

18. The Organization shall make recommendations to the Governments 
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concerned designed to promote adequate coérdination of all European trans- 
port for the fulfilment of the common military needs of the United Nations or 
in the interests of traffic of an international character. 


Relations with other Agencies 


19. The Organization shall codperate as may be required with the appro- 
priate authorities and agencies of any one or more of the United Nations and 
with international organizations. 

20. The Organization shall provide all possible assistance to the Allied 
Commanders-in-Chief in meeting their needs for transport facilities and im- 
proving the use of these facilities for the successful fulfilment of military 
requirements. 

21. The Organization shall arrange for consultation, through appropriate 
machinery, with representatives of persons 2mployed in inland transport on 
international questions of mutual concern to the Organization and such 
representatives within the field of the Organization’s activities. 


Miscellaneous 


22. The Organization may advise the Goverrments concerned and the 
appropriate authorities of the United Nations on the priority to be given, in 
the interests of the rehabilitation of European transport, to the repatriation 
of displaced transport personnel and to workers required for the production, 
maintenance or repair of transport equipment and material. 

23. The Organization shall give all practicable assistance through the ap- 
propriate authorities to any member Government at its request in obtaining 
supplies of fuel, power and lubricants to meet the needs of traffic of common 
concern, in order that that Government may fulfil its obligations under 
paragraph 7 of Article VIII. | 


ARTICLE VIII 


Obligations of Member Governments 
Information i 


1. Every member Government, in respect of any territory which is under 
its authority and in the field of activity of she Organization, shall, upon re- 
quest of the Organization, provide it with such information as is essential for 
the performance of its functions. 


Census of Transport Equipment and Material 


2. Every member Government undertakes to codperate fally - -with the 
Organization in arranging any census for which provisicn is made in para- 
graph 7 of Article VII. 

Identification and Restoration of Transport Equipment and Material 


3. Every member Government, in respect of any terrizory which is under 
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its authority and in the field of activity of the Organization, undertakes 
that :— 

(i) it will facilitate the execution of paragreph 8 of Article VII; 

(ii) it will not seize:— 

(a) transport equipment and material in Continental Europe found 
outside the territories under its authority, even though such 
equipment and materiel may belong to it or to any of its 
nationals; 

(b) transport equipment and material fcund within territory under 
its authority but not belonging tc it or any of its nationals; 

(c) transport equipment and material coming within territory un- 
der its authority as the result of arrangements made under the 
auspices of the Organization for the movement of traffic of 
common concern; 

provided, however :— 

(1) that every member Government shall be permitted to use 
equipment defined under (b) and (c) above subject to the 
provisions of paragraphs 5 and & of Article VII and, in the 
case of enemy or ex-enemy transport equipment and mate- 
rial, without prejudice to its ultimate disposal by the appro- 
priate authorities of the United Nations; and 

(2) that nothing in this paragraph shall cebar any member Govern- 
ment or any of its nationals from continuing the management 
of its or his own inland vessels. 

4. The provisions of paragraph 8 of this Article shall not affect the rights 
of the Allied Commanders-in-Chief within any tesritory in respect of which 
the Organization has not begun to exercise its functions under Article VII. 


Traffic 


5. Every member Government undertakes to ensure by any means in its 
power the best possible movement of traffic of common concern in accordance 
with the recommendations made by the Organization under paragraph 10 
of Article VIIL. 

6. Every member Government undertakes to provide inland vessels under 
its control in Continental Europe required for traffic of common concern, 

(i) in accordance with the recommendations of the Organization 
generally, and 

(ii) if signatory to the Annex to this Agreement, in accordance with its 
terms. 


Provision of Fuel, Power and Lubricants 


7. Every member Government shall take all measures necessary and prac- 
ticable to ensure, in respect of the territory in Cortinental Europe under its 
authority that adequate supplies of fuel, power ard lubricants are available 
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for traffic of common concern, provided that the Organization has made 
suitable arrangements with the Government concerned. 


Charges 


8. Every member Government uncertakes not to levy or permit the levy 
of customs duties or other charges, otarer than transport charges, and admis- 
sible transit charges on traffic of common concern in transit through terri- 
tories in Continental Europe under ics authority. No discrimination shall 
be made in respect of import duties levied on goods of common concern, 
dependent on the route the goods have travelled prior to importation into the 
country concerned. l 

9. Every member Government undertakes to secure that transport 
charges made within territories in Continental Europe under its authority on 
traffic of common concern, including such traffiz in transit through such 
territories, shall be as low and simple and as uniform with those in other terri- 
tories, to which this Agreement applies, as is practicable. Every member 
Government shall give the fullest consideration to recommendations made 
by the Organization in accordance with paragraph 11 of Article VII and 
report to the Organization on the action taken. 


Miscellaneous 


10. Every member Government urdertakes to codperate with the Organi- 
zation in the exercise of its functions under paragraphs 14 and 16 of Article 
VII. 

- 11. Every member Government shall use its best endeavours in its rela- 
tions with any other international organizations, agencies or authorities to 
give effect to the provisions of this Agreement. 

12. Every member Government skall give the fullest consideration to any 
recommendations made by the Organization in accordanse with paragraphs 
12, 15 and 19 of Article VII and report to the Organization on the action 
taken. 

13. Every member Government snall recognizs the international person- 
ality and legal capacity which the Organization possesses. 

14. Every member Government stall respect the exclusively international 
character of the members of the Executive Board, the chief officer and the 
staff of the Organization. 

15. Every member Government shall accord to the Organization the 
privileges, immunities and facilities which they grant to each other, including 
in particular :— 

(a) immunity from every form of legal process; 

(b) exemption from taxation and customs duties; and 

(c) inviolability of premises occupied by, anc of the archives and com- 

munications of the Organization. 

16. Every member Government shall accord diplomatic privileges and 
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immunities to persons appointed by other memkers as their representatives 
in or to the Organization, to the members of the Executive Board, and to the 
higher officials of the Organization not being their own nationals. 

17. Every member Government shall accord to all officials and employees 

of the Organization :— ) 

(a) immunity from suit and legal process relating to acts performed by 
them in their official capacity; 

(b) all such facilities for their movements and for the execution of their 
functions, as are deemed necessary br the Organization for the 
speedy and effective fulfillment of their official duties; and 

(c) except in the case of their own nationals, sxemption from taxation of 
their official salaries and emoluments. 

18. Every member Government shall in territory under its authority take 

all steps in its power to facilitate the exercise by the Organization of any of 
the powers referred to in Article IV. 


ARTICLE IX 


The Organization shall be related to any general international organization 
to which may be entrusted the coördination of tae activities of international 
organizations with specialized responsibilities, 


t 
ARTICLE X 


1. The functions of the Organization shall relate to all forms of transport 
by road, rail or waterway, within the territories of the Continent of Europe 
in which the Organization operates, but not to seagoing shipping, except that 
the provisions of paragraph 10 of Article VII and paragraph 5 of Article 
VIII shall apply in respect of such shipping when employed in Continental 
Europe on inland waterways. 

2. In regard to the handling of traffic in porta where seagoing vessels are 
discharged or loaded, the Organization shall codperate with the appropriate 
authorities of the member Government concerned and any shipping organiza- 
tion set up by them to ensure:— 

(i) the rapid turn-round of ships; l 
(ii) the efficient use of port facilities in the best interests of the prompt 
clearance of cargo of common concern. 


ARTICLE XI 


In the event of there being any direct inconsiszency between the provisions 
of this Agreement and the provisions of any agreement already existing be- 
tween any of the member Governments, the provisions of this Agreement 
shall, as between such member Governments, be deemed to prevail, due 
respect being had to the provisions of paragraph 17 of Article VII, provided, 
however, that nothing in this Article shall be construed to prevent member ` 
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Governments from entering into agreements to facilitate the working of. 
traffic across national frontiers. 


ÀRTICLE XII 
Definitions 


1. For the purpose of this Agreement and its Annex, tke definitions given 
in this Article have been adopted. 

2. The term “inland transport” shall include all forras of transport as 
referred to in Article X of this Agreement. | 

3. The term “Continental Europe” shall mean all territories in Europe 
under the authority or control of member Govarnments but shall not extend 
to territory of the United Kingdom or of tae Union of Soviet Socialist 
Republics. 

4. The term “territory under the authority of a member Government” 
shall be construed to mean territory in Continental Europe either under the 
sovereignty of a member Government or territory over which a member 
Government or member Governments is or are exercising authority or 
control. 

5. The term “transport equipment and material” shall include, so far as 
the Executive Board deems it necessary for the execution 2f the functions of 
the Organization :— 

(i) any items of fixed and mobile equipment, stores (other than fuel), 
plant and spares and accessories of all kinds specifically intended 
and required for use of transport uadertakings, including equip- 
ment required for use in ports, whether ashore or afloat; 

(ii) equipment and material specifically intended and required for the 
rehabilitation, maintenance or corstruction af roads, railways, 
bridges, ports and inland waterwars: 

(iii) major plant and tools specifically required for the repair of trans- 
port equipment and material for use by transport authorities. 

6. The term “traffic of common concern” shall include— 

(i) personnel, stores, supplies or other traffic to be moved in accord- 
ance with the requirements of the Allied Commanders-in-Chief; 

(ii) displaced and other persons to be moved in accordance with the 

| priorities determined by the approp-iat2 United Nations authori- 
ties; 
(iii) supplies for civil needs to be movei in Continental Europe in 
accordance with the priorities determined by the appropriate 
United Nations authorities; 

{iv) property removed by the enemy. 

7. The term “transport charges” shall inclcde, in addition to freight or 
conveyance charges, any other incidental charges, such as tolls, port charges, 
_ charges for warehousing and handling goods in transit which may affect the 
. cost of transport. 
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8. The term ‘admissible transit cherges’”’ means dues intended solely to 
defray expenses of supervision and administration entailed by the transit 
traffic concerned. 

9. The term ‘ Allied Commander-in-Chief” shall mean any Commander- 
in-Chief designated for command on the Cortinent of Europe by the 
appropriate authorities of any of the tolog: — 

the French Republic, 

the Union of Soviet Socialist Republics 

the United Kingdom of Great Britain end Northern Ireland, 
the United States of America. 

10. The term “Government” includes any Provisional Gavannent 


ARTICL XIIT 


Until the expiry of the period of two years from this day’s date, the provi- 
sions of this Agreement may be amended, suspended or terminated only by a 
unanimous vote of the Council. At any time after that date any provision 
of this Agreement may be amended, suspended or terminated by a two- 
thirds majority of the Council, provided that no alteration shall be made in 
the provisions of this Agreement so as to extend the obligations or financial 
liability of any member Government without taat Government’s consent. 


ARTICLE XIV 


1. This Agreement shall come into force for eech member Government on 
the date of signature on its behalf or of its admission to the Organization 
under Article IT. 

2. It shall remain in force for two years from this day’s date. It shall 
thereafter remain in force, subject to the right of any member Government, 
after the expiry of eighteen months from this day’s date, to give six months’ 
notice in writing to the Council of its. intention to withdraw from this 
Agreement. 

IN WITNESS whereof the undersigned, duly authorized by their respec- 
tive Governments, have signed the present Agrzement. 

Done in London on the 27th day of September, 1945, in English, French 
and Russian, all three texts being equally authentic, in a single copy which 
shall remain deposited in the archives of the Government of the United King- 
dom of Great Britain and Northern Ireland, by whom certified copies shall be 
transmitted to all Signatory Governments. 


ANNEX 


ProrocoLt RELATING TO TRAFFIC ON [NLAND WATERWAYS 
PREAMBLE 


With a view to fulfilling, in respect of trafE—c on inland waterways, the 
obligations assumed by the member Governmerts under the Agreement con- 
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cerning the establishment af an European Central Inland Transport Organi- 
zation (kereinafter referrei to as the Agreement), and subject to the condi- 
tions set out therein, the Governments signatory hereto have agreed as 
follows :— 


ARTICLE I 


Every Government sigretory hereto undertakes to establish appropriate 
machinery necessary for the application of ell tae obligations assumed in 
paragraphs 5 and 6 of Article VIII of the Agreement to traffic on inland 
waterways and to appoint persons or organizazions entitled to treat with the 
Organization on questions of this nature. 


ARTICLE IT 


The Governments signa: orv hereto, taking into account the geographical, 
technical and other peculierities connected wich traffic on inland waterways 
and the needs of each of them in these respeczs, will designate experts to be 
consulted by the Organization on questions cf traffic on inland waterways 
within the various areas of such traffic. 


ARTICLE IIT 


For each waterways trate area in Continental Europe, the allocation of 
inland shipping and, if nec3ssary, shipping spece for carrying traffic of com- 
mon concern in accordance with approved programs, will be determined 
from time to time by the Organization in agreement with the Governments 
concerned. In determining this allocation, dus account shall be taken of the 
particulars of the vessel, ics equipment and crew and of its normal traffic. 


ARTICLE-IV 


The terms of remuneration to be paid by the users of inland vessels for 
traffic of common zoncern zhall be worked out by the Organization in agree- 
ment with the Governmen:s and/or the autharities concerned on a fair and 
reasonable basis in such a manner és to giv2 efect to the following two 
principles: 

(i) inland vessels of al flags performing the same services should receive 
the same freigh-s; 

(ii) freights with referenca to paragraph 11 of Article VII shall be calcu- 
lated sc as to inelude, after providirg fcr depreciation of the ship, 
a reasonable mergin of prcfit. 


ARTICLE V 


1. This Protocol shall remain open for signature in London on behalf of 
any member Governmeni of the Europear Central Inland Transport 
Organization. 

2. This Protocol shall come into force for each Government signatory 


qi 
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thereto as from the date of sigrature on its beha f. Any Government when 
signing the present Protocol may declare that ite signature shall not become 
effective until this Protocol has seen signed by certain other specified Govern- 
ments. 

3. This Protocol shall remaia in force for two years from this day’s date. 
It shall thereafter remain in force, subject to the right of any signatory Gov- 
ernment, after the expiry of eigateen months from this day’s date, to give six 
months’ notice in writing to the Council of the European Central Inland 
Transport Organization of its mtention to withcraw from this Protocol. 

IN WITNESS whereof the undersigned, duly authorized by their respec- 
tive Governments, have signed the present Protocol. 

Done in London on the 27th day of Septembar 1945, in English, French 
and Russian, all three texts beng equally autheatic, in a single copy which 
shall remain deposited in the archives. of the sxovernment of the United 
Kingdom of Great Britain and Northern Ireland, by whom certified copies 
shall be transmitted to all Sigratory Governmerts. 


UNITED STATES 


PROCLAMATION BY THE PRESIDENT WITH RESPECT TO THE NATURAL RESOURCES 
OF THE SUBSOIL AND SEA BED OF THE CO VTINENTAL SHELF * 


Septemter 28, 1946 


Wuereas the Government cf the United States of America, aware of the 
long range world-wide need for new sources of pezroleum and other minerals, 
holds the view that efforts to discover and make available new supplies of 
these resources should be enccuraged; and 

WHEREAS its competent experts are of the opinion that such resources 
underlie many parts of the ccntinental shelf of the coasts of the United 
States of America, and that with modern technological progress their 


utilization is already practicab.e or will become 30 at an early date; and 


WHEREAS recognized jurisdiction over these resources is required in the 
interest of their conservation end prudent utilization when and as develop- 
ment is undertaken; and 

WHEREAS it is the view of the Government of the United States that the 
exercise of jurisdiction over the natural resources of the subsoil and sea bed 
of the continental shelf by the contiguous nation is reasonable and just, since 
the effectiveness of measures to utilize or conserve these resources would be 
contingent upon coöperation and protection from the shore, since the conti- 
nental shelf may be regarded a3 an extension of the land-mass of the coastal 
nation and thus naturally appurtenant to it, since these resources frequently 
form a seaward extension of a pool or deposit lying within the territory, and 
since self-protection compels the coastal natior. to keep close watch over 
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activities off its shores which are of the nature nacessary for utilization of 
these rescurces; 

Now, therefore, I, Harry S. Truman, Presidert of the United States of 
America, do hereby procleim the following policy of the United States of 
America with respect to tke natural resources of the subsoil and sea bed of 
the continental shelf. 

Having concern for the urgency of conserving end prudently utilizing tts 
natural resources, the Government of the United States regards the natural 
- resources of the subsoil anc. sea bed of the continental shelf beneath the high 
seas but contiguous to the 2oasts of the Unitec States as appertaining to the 
United States, subject to -ts jurisdiction and control. In cases where the 
continental shelf extends te the shores of another State, or is shared with an. 
adjacent State, the boundery shall be determined by the United States and 
the State concerned in accordance with equitable prinziples. The char- 
acter as high seas of the waters above the continental shelf and the right 
to their free and unimpeded navigation are ir. no way thus affacted. ‘ 

In witness whereof, L have hereunto set my hand and caused the seal of 
the United States of America to be affixed. 

Done at the City of Washington this twenty-eighth day of September, in 

the year of our Lcrd nineteen hundred and forzy-five, and of the 
(SEAL) Independence of ine United States of America the one hundred 
and seventieth. 
Harry S. TRUMAN 
By the President: 
DEAN ACHESON | 
Acting Secretary of State 


_ PROCLAMATION BY THE EXESIDENT WITH RESPECT TO COASTAL FISHERIES IN 
CERTAIN AREAS OF THE HISH SEAS * 


September 28, 1925 


Wr HERZAS for some years the Government of the United States of America 
has viewed with concern the inadequacy of present arrangements for the 
protection and perpetuaticn of the fishery resources contiguous to its coasts, — 
and in view of the potentielly disturbing effect of this situation, has carefully 
studied the possibility of improving the juriscictional basis for conservation 
measures and internationel coéperation in this field; and 

Waereas such fishery resources have a special importance to coastal | 
communities as a source of livelihood and tc the natior: as a food and in- 
dustrial resource; and 

WaurEAS the progressive development of new methods and techniques 
contributes to intensified: fishing over wide sea areas and in certain cases 
seriously threatens fisheries with depletion; and 

WHEREAS there is an urgent need to protecs coastal fishery resources from 
destructive exploitation, having due regard to conditions peculiar to each 
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region and situation and to the special rights and aquities of the coastal State 
and of any other State which may have estabHshed a legitimate interest 
therein; 

Now, therefore, I, Harry S. Truman, Presidemt of the United States of 
America, do hereby proclaim the following polizy of the United States of 
America, with respect to coastal fisheries in certain areas of the high seas: 

In view of the pressing need for conservation and protection of fishery 
resources, the Government of the United States regards it as proper to 
establish conservation zones in those areas of the high seas contiguous to the 
coasts of the United States wherein fishing act:vities have been or in the 
future may be developed and maintained on a substantial scale. Where 
such activities have been or shall hereafter be developed and maintained by 
its nationals alone, the United States regards it as proper to establish 
explicitly bounded conservation zones in which fishing activities shall be 
subject to the regulation and control of the United States. Where such 
activities have been or shall hereafter be legitimately developed and main- 
tained jointly by nationals of the United States and nationals of other 
States, explicitly bounded conservation zones may .be established under 
agreements between the United States and such other States; and all fishing 
activities in such zones shall be subject to regulation and control as provided 
in such agreements. The right of any State to establish conservation 
zones off its shores in accordance with the above principles is conceded, 
provided that corresponding recognition is giver to any fishing interests of © 
nationals of the United States which may exist in such areas. ` The char- 
acter as high seas of the areas in which such conservation zones sre estab- 
lished and the right to their free and unimpedec navigation are in no way 
thus affected. 

In witness whereof, I have hereunto set my hand and caused the seal of 
the United States of America to be affixed. 

Done at the City of Washington this twenty-eighth day of September, in 

the year of our Lord nineteen hundred and forty-five, and of the 
(SEAL) Independence of the United States of Anerica the one hundred and 
boven tet. 
Harry §. TRUMAN 
By the President: 
DEAN ACHESON 
Acting Secretary of State 


EXECUTIVE ORDER OF THE PRESIDENT RESERVING AND PLACING CERTAIN 
RESOURCES OF THE CONTINENTAL SHELF UNDER THE CONTROL AND JURIS- 
DICTION OF THE SECRETARY OF THE INTERIOR’* 


September 28, 1946 


By virtue of and pursuant to the authority vested in me as President of 
the United States, it is ordered that the natural -esources of the subsoil and 
* White House Press Release. 
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sea bed cf the continental shelf beneath the high seas but contiguous to the 
coasts of the United States declared this day by proclamation to appertain 
to the United States and to be subject to its jurisdiction end control, be and 
they are hereby reserved, set aside, and placed under the jurisdiction and 
control of the Secretary of the Interior for administrative purposes, pending 
the enactment of legislaticn in regard thereto. Neither this Order nor the 
aforesaid proclamation skall be deemed to affect the determination by 
legislation or judicial decree of any issues between the United States and the 
several states, relating to the ownership or control of the subsoil and sea bed 
of the continental shelf wichin or outside of the three-mile limit. 
Harry S, TRUMAN 
Tan Warre Hous 
September 28, 1945 


EXECUTIVE ORDER OF THE PRESIDENT PROVIDING FOR THE ESTABLISHMENT OF 
FISHERY CONSERVATION ZONES * 


September 28, 1946 


By virtue of and pursuent to the authority vested in me as President of 
the United States, it is hereby ordered that the Secretary of State and the 
Secretary of the Interior shall from time to time jointly recommend the 
establishment by Executive orders of fishery conservation zones in areas of 
the high seas contiguous to the coasts of the United States, pursuant to the 
proclamation entitled “ Po icy of the United States With Respect to Coastal 
- Fisheries in Certain Areas of the High Seas,” this day signed by me, and 
said Secretaries shall in eazh case recommend provisions to be incorporated 
in such orders relating to she administration, regulation and control of the 
fishery resources of and fisting activities in such zcnes, pursuant to authority 
of law heretofore or hereafter provided. 

Harry S. TRUMAN 
Tur Wuire House 
September 28, 1945 


UNITED STATES—GREAT BRITAIN—-CANADA 
DECLARATION ON ATOMIC ENERGY Í 


November 15, 1946 


THE PRESIDENT OF THE UNITED STATES, THE PRIME MINISTER OF THE 
UNITED KINGDOM, AND THE PRIME MINISTER OF CANADA have issued the 
following statement.! 

1. We recognize that the application of anit scientific discoveries to the 
methods and practice of war has placed at the disposal of mankind means of 
* White House Press Release. 
f Department of State Bulletin. Vol. XIII, No. 334 E 18, 1945), p. 781. 
` 1 The Secretary of State announced immediately after release of the declaration that texts 
were cabled to the foreign mixisters of the permanent members cf the United Nations 

Security Council, and later in tke day he advised that the remainder of the United Nations 

were informed of the declaration. 
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destruction hitherto unknown, against which there can be no adequate mili- 
tary defence, and in the employment of which mo single nation can in fact 
have a monopoly. 

- 2. We desire to emphasize that the responsibility for devising means to 
ensure that the new discoveries shall be used for the benefit of man- 
kind, instead of as a means of destruction, rests nct on our nations alone, but 
upon the whole civilized world. Nevertheless, she progress that we have 
made in the development and use of atomic energy demands that we take an 
initiative in the matter, and we hava according!: 7 met together to coisidor 
the possibility of international action: 

(a) To prevent the use of atomic energy for dastructive purposes 

(b) To promote the use of recent snd future advances in scientific knowl- 

edge, particularly in the utilization of stomic energy, for peaceful 
and humanitarian ends. 

3. We are aware that the only complete protertion for the civilized world 
from the destructive use of scientific knowledge lies in the prevention of war. 
No system of safeguards that can be devised will of itself provide an effective 
guarantee against production of atomic weapons by a nation bent on aggres- 
sion. Nor can weignore the possibilty of the development of other weapons, 
or of new methods of warfare, which may constitute as great a threat to 
civilization as the military use of atomic energy 

4. Representing, as we do, the three countries which possess the knowledge 
essential to the use of atomic energy, we declare £t the outset our willingness, 
as a first contribution, to proceed with the excharge of fundamental scientific 
information and the interchange of scientists and scientific literature for 
peaceful ends with any nation that will fully reciprocate. 

5. We believe that the fruits of sciantific reses: ch should be made available 
to all nations, and that freedom of investigation and free interchange of ideas 
are essential to the progress of knowledge. In pursuance of this policy, the 
basic scientific information essential to the development of atomic energy for 
peaceful purposes has already been made availsble to the world. It is our 
intention that all further information of this character that may become 
available from time to time shall be similarly treated. We trust that other 
nations will adopt the same policy, thereby creating an atmosphere of recip- 
rocal confidence in which political agreement aad coöperation will flourish. 

6. We have considered the question of the disclosure of detailed informa- 
tion concerning the practical indus: arial applicazion of atomic energy. The 
military exploitation of atomic energy depends, in large part, upon the same 
methods and processes as would be required foz industrial uses. 

We are not convinced that the spreading of the specialized information 
regarding the practical application of atomic emergy, before it is possible to 
devise effective, reciprocal, and enforceable safeguards acceptable to all na- 
tions, would contribute to a ‘constructive solution of the problem of the 
atomic bomb. On the contrary we think it might have the opposite effect. 
We are, however, prepared to share, on a reciprocal basis with others of thè 
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‘United Nations, detailed information concerning the practical industrial 
application of atomic energy just as soon as efective enfcrceable safeguards 
against its.use for destructive purposes can be devised. 

. 7, In order to attain the most effective means of entirely eliminating the 
use of atomic energy for dastructive purposes ana promoting its widest use 
for industrial and humanitarian purposes, we are of the cpinion that at the 
earliest practicable date a Commission shoulc be set up under the United 
Nations Organization to prepare recommendations for submission to the 
Organization. 

The Commissior should be instructed to proceed with the utmost dispatch 
and should be authorized to submit recommendations from: time time 
dealing with separate phases of its work. 

In particular the Commission should make specific proposals: 

(a) For extending between all nations the exchange of basic solentific 

informaticn for peaceful ends. 

(b) For control of atomic energy to the extent necessary to ensure its use 

only for peaceful purposes. 

(c) For the elimination from national armaments of atomic weapons and 

of all other major -veapons adaptable to mass destruction, 

(d) For effective safeguards by way of inspect.on and other meansto protect 

complying states against the hazards of violations and evasions. 

8. The work of the Commission should prozeed by separate stages, the 
successful completion of each one of which will develop the necessary confi- 
dence of the world before the next stage is undertaken. Specifically it is 
considered that the Commission might well devote its attention first to the 
wide exchange of scientists and scientific information, and as a second stage 
to the development of full knowledge Condori ig natural resources of raw 
materials. 

9. Faced with the terrible realities of the appin of science to destruc- 
tion, every nation will realize more urgently than before the overwhelming 
need to mgintain the rule of law among nations and to banish the scourge of 
war from the earth. This cen only be brought about by giving wholehearted 
support to the United Nations Organization, aad by consolidating and ex-. 
tending its authority, thus creating conditions of mutual trust in which all 
peoples will be free to devote themselves to the arts of peace. It is our firm 
resolve to work without reservations to achieve these ends. 

Harry 8. TRUMAN 
President of che United States 
©. R. ATTLEE 
Prime Minister of the United Kingdom 
W. L. Macxenzre Kina 
Prime Minister af Canada 
The City of Washington | 
The White House 
November 15, 1946 
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FURTHER DEVELOPMENTS CONCERNING JURISDICTION OVER 
FRIENDLY FOREIGN ARMED FORCES 


By ARCHIBALD Kine! 


In the October, 1942, number of this JOURNAL, there was published an 
article by the present writer dealing with the zurisdiction of the courts of 
one nation over the personnel of the armed forces of enother friendly nation 
on the soil of the former.? During the three yeers which have elapsed since 
that time there have issued several international agreements, statutes, ex- 
acutive orders, and judicial decisions in various countries dealing with this 
subject, a summary of which will bring the previous article down to date. 


Egypt 

The status of friendly forces in Egypt has b2en fully treated by Judge 
Brinton in a recent very interesting and able article in this JouRNAL.’ As 
there stated in detail, Egypt concluded a treaty with Great Britain in 1936 
conceding to British courts, without limitation as to time, exclusive criminal 
jurisdiction over British military and naval personel in Egypt and a limited 


jurisdiction over civil suits against them. On March 2, 1943, an executive 


JR Maren 4, tyto, 
agreement was concluded between the United Suates and Egypt conceding 


to our courts exclusive criminal jurisdiction over our armed forces in Egypt 
for the duration of the war.’ Even before the notes constituting that 
agreement were exchanged the Egyptian Government made no effort to 
subject United States military or naval personnel to the jurisdiction of its 
courts.’ 

Judge Brinton’s article also discusses several rezent decisions of the Mixed 
Courts of Egypt in which exemption from local criminal jurisdiction was 
claimed by several members of various other military or naval forces serving 
in Egypt with the consent of the government of that country, some of which 
have been published in this JourNaL.’ The opinions in those cases admit 












1 The author was until recently a Colonel in the Judge Advocate General’s Department, 
United States Army and is now a Colonel, retired; but. the opinions herein expressed are 
his own and not necessarily those of the War Department or The Judge Advocate General. 

2 King, “Jurisdiction over Friendly Foreign Armed Ferces,” this JOURNAL, Vol. 36 
(1942), p. 539. 

3 Brinton, Jurisdiction aver Members of Allied Forces in Egypt, this JOURNAL, Vol. 38. 
(1944), p. 375. 

4 League of Nations, Treaty Series, Vol. 175, p. 434. 

` § Department of State, Executive Agreement Series, No, 356. 
6 This statement is made on ths authority of two officers of the U. S. Army who were in 


Egypt at the time and in a position to know she facts. 


_ *This Journan, Vol. 39 (1945), pp. 345, 347, 349. Other decisions of this class, not 
reprinted in this JOURNAL, are Ministère Publzc c. Gattanos, Journal des Tribunaux Miztes, 
July 13-14, 1942; M.P. c. Anne, J.T.M., Jan, 21-22, 1944: M.P. c. Cambouras, J.T.M., 
Jan, 26-27, 1944; M.P. c. Scordalos, J.T. M., May 19-20, 1944. 
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the immunity of the visiting saldier or sailor from the jurisdiction of the local 
courts and the exclusive juz-sdiction of the court-martial of his own service 
over him when in his camp or on his ship, but hold that when absent there- 
from the said immunity exits only when he is on service commandé. In the 
first case in which-the aboye rule was laid down, that of Triandafilou, a 


- sailor in the Greek navy, the Court based its decision on Article 20 of the 


resolutions adopted by the Institute of International Law at its meeting at 
Stockholra in 1928, whick follows an article of resolutions voted at the 
Hague in 1898, and which. srovidés that members of the crew of a ship of 
war, who commit offenses =zainst the laws of the country while ashore, may 
be arrested by the local a-chorities and tried by the local courts, unless at 
the time of the offense they are on service commandé.® 

The title of the resolut.ons of which the above article forms a part is 
Règlement sur le Régime dzs Navires de Mer et de leurs Equipages dans les 
Ports étrangers en Temps È Faiz.’ All of these cases arose during the war. 
Nor will it do to say that Ezypt was at peace. Though that is strictly true, 
the title does not say thatthe resolutions are drawn for places at peace, but 


-for a time of peace. And a fact Egypt’s state of peace was little more than ` 


A 


a technical one. She had, to her credit be it said, freely opened her ports 


and borders to the ships ot war and troops of the Allied nations. Scores of 
those ships : accepted the Losvitality of her harbors and thousands of those 


troops served, fought, arc died on her soil, The date of Triandafilou’s 
offense is not stated in pagers now available, but presumably was not long 
before May 4, 1942, the cete of his trial in the Correctional Court of Alex- 
andria. Prior to that tim2 the German and Italian forces had twice invaded 
Egypt and had twice been. driven back by the British as far as El Agheila, 
at the western edge of Cyzsnaica. On January 21, 1942, Rommel, the Ger- | 
man commander, attacke: the British and drove them east to a defensive 
line extending south from El Gazala, 35 miles west of Tobruk, where they | 
still were at the supposec. date of Triandafilou’s offense. About that sup- 
posed date, on April 7, 142, Axis planes bombed the port of Alexandria, 


3 Annuaire del Institut de Dre International, 1928, p. 748. Article 20 is found in Chapter 
II, headed, Bâtiments and mili-cires. ‘The article is as follows: 

a “ART. 20 F 

Si des gens du tord, se trcurant à terre, commeitent des infractions auz lois du pays, ils 
peuvent éire arrétés par les agents de Pautorité territoriale et aéferés à la justice local. 

- Avis de Varresiation doti ét-« donné au commandant du navire, qui ne peut exiger qu’ils lui 
sotend remis. , , | 

Si les délinquarts, métam point arrétés, ont rejoins le bord, Vautorite territoriale ne peut 
pas les y saisir, mats seul-meut demander qu’ils soien deférés cux tribunaux compétents 

_ d'après la loi du pavillon & quavis lui soit donné du résuliat des poursuites. 

St des gens du Jord, se auvant à terre en service commandé, aoti individuellement, sott 
collectivement, sont inculpes de délit ou te crime commis à terre, Pautorité territoriale peut 
procéder à leur arresiation:, mais elle doit les livrer au commandant sur la demande de 
celui-ci. cote 92 

L’autorité territoriale dt, lors de la remise des détinquants, ‘faire suivre les procès- 
verbaux constatant les faitz., eile a le droit de demander qu’ils sortent poursuivis devant les — 
autorités compé&enies et qu evis lui soit donné du résultat des poursuites. 


8 Same, p. 736. 
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in which Triandafilou’s ship lay, and killed 52 persons. On May 26 Rommel 
attacked again, turned the left flank of and defzated the British army. On 
June 21, he captured Tobruk with its garriscn of 25,000 men and great 
quantities of supplies. Rommel invaded Egypt a third time, pressed for- 
ward, and the British withdrew until they reached El Alamein, where they 
bravely stood, fought off and stopped the enemy. El Alamein was the last 
possible defensive position short of Alexandria and only 80 miles from that 
city, which was the place of Triandafilou’s offerse and of the sessions of the 
Mixed Courts. The British retreai reached El Alamein on June 29, 1942, 
the very day that the Court of Cassation delivered its opinion citing the 
Stockholm Resolutions, which by their title are applicable only en temps de 
paix. The next day, June 30, Axs Cs planes twice raided Alexandria. To 
hold that there was à “time of peace” at it Alexandria in the e spring and 
early summer of 1942 merely b ecause there had been no decl declaration of 
war by Germany or Italy upon Egypt, or vice versa, is to o take leave of 
reality. 

~ The Stockholm resolutions are entitled a Rég.ement and apparently were 
meant to be annexed to a multipartite treaty, as the réglement concerning 
the laws and customs of war on land is annexed te Hague Convention No. IV 
of 1907; but, so far as this writer knows, no such treaty has ever been made. 
Notwithstanding the respect which every. one (end nobody more than this 
writer) feels for the learning and ability of the eninent men who composed 
the Institute of International Law and who drev up the article in question, 
it is nevertheless purely an unofficial expressicn of the opinion of those 
persons, and has per se no binding fcrce. 

The fact that the learned jurists who drew the resolution of the Institute 
of International Law inserted the words en temps de paix in its title justifies 
the inference that they thought the rule inapplica>le in time of war. On the 
other hand, a number of authorities have laid dcwn substantially the same 
rule without any express limitation to a time of peace.“ Furthermore, the 
Mixed Courts applied a resolution intended for skips and naval personnel to 
armies, as the defendants in four of the cases already mentioned were 
soldiers." ` 

The principal objection to the decisions of the Mixed Courts cited above 
arises from the fact that they disregard the military necessities of the situa- 
tion. As this writer pointed out in his earlier article,“in order that he may 
carry out the mission which brought him in time of war into a theater of 








1 See The Prize Cases, 2 Black 635, in which the Supreme Court of the United States 


upheld the legality of the blockade of the coasts of the sts of the Southern States during the Civil War, 
because war existed in fact, though there had been no decla-ation. 

aO C Hyde, International Law, 2d ed., Vol. IL, Sec. 255; Jppenheim, International Law, 
4th ed., Vol. I, Sec. 451; J. B. Moore, Digest of Internationa: Law, Vol. IT, Sec. 256; G. H. 
Hackworth, Digest of International Law, Vol. II, p. 422. 


12 Those of Stamatopoulos, Cambdouras, Gongoulis, and Malcro, cited above, note 7. 
13 This JouRNAL, Vol. 36 (1942), p. 560. 
NOT et ea 
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military operations, it is imcispensable that a commanding officer have © 
exclusive control of his men It may be argued that a battle will not be 
lost because the army has om> less soldier; but, if the civil authorities may 
take away one ‘soldier at such a time and- place, they may take away a 
hundred, if that many are crerged with offenses; and, if they may lock up 
a private, they may lock up se general, if in his haste to get to the front his 
car has knocked down a civiten, and the army may lose its directing head. 
The need for the captain cf a arhin: in a theater of operations in time of 
war to have complete and exelusive jurisdiction and control over his men, 
even if they go ashore temporarily, is as great as that of a commanding 
officer of land troops. Evary man on a warship has his battle station.. 
Surplus personnel are rarely carried. For the courts or police of another 
even though friendly nation to take a man from his ship diminishes pro 
tanto her combat efficiency, end she may have to engage in combat an hour 
after leaving harbor. There is therefore the s srongest military reason 
against permitting the locel jurisdiction to prevail in time of war and in 
favor of the man’s being tr-ed only by the courts-martial of his own navy. 
The defendants in the several: cases before the Mixed Courts belonged 
either to the Greex or the #rench forces. The Greek government was in 
exile. The Vichy French Government was a prisoner and that set up at 
Algiers after the landing oi the Americans was cut off from the mother 
country. None of these gcvernments was in a position to oppose effectively 
the exercise of jurisdiction crer its soldiers and sailors by the Mixed Courts 
of Egypt. As has been said, Great Britain has a treaty, and the United 
Btates an executive agreement, with Egypt, conceding exclusive jurisdiction 
over their forces; but, ever in the absence of a treaty or agreement, it is not 
to be supposed that any nation able to prevent it will permit its soldiers or 


sailors to be withdrawn frcm its control by another power in time of war 
and in a theater of operaticns, whatever a court may say about the matter. 
If international law lays dawn that this may be done, it runs the risk of . 
justifying the charge sometimes (though in general erroneously) brought 
against it, that it is divorced from reality. ! 

The decisions of the Mixai Courts are based upon @ resolution which does 
not have the force of law, which according to ita title applies only in time of 
peace but which was app.ted by those courts to a time of war in fact, the 
courts applied to land trozps a resolution relating only to naval forces, and - 
the decisions disregard the military necessities of the situation and lay down 
a rule which powerful netions do not and will not follow in time of war. 
For these reasons, notwithstanding the profound respect which this writer 
feels for the Mixed Courts. he is forced to the-conclusion that their decisions ` 
in these cases are unsound. ; 

The question may next be considered whether Article 20 of the Stockholm 
resolutions of the Institute of International Law states a sound and workable 
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rule of law, as limited by the Institute itself, i.e, to time of peace and to 
naval personnel forming part of the crew of a friendly foreign: warship. 

It is well settled that a crime committed by a member of the crew on} 
board a warship of nation A in a harbor or territorial waters of nation B is 
justiciable only by the naval courts-martial of A, unless A waives its ex- 
clusive jurisdiction.“ It may reasonably be argued that, for such a man at 
such a time, the rail of his ship is the equivalent of the frontier between the 
two countries, and that, if the visiting sailor goes ashore on liberty, he is in . 
the same situation as a soldier stationed at Plattsburg Barracks, New York, 
who enters Canada on & pass and commits an off2nse while in Montreal, and 
is not entitled to immunity from the local courts because he entered the 
friendly foreign country as a mere visitor or toucist and not on duty. Fur- 
thermore, the sailor's situation differs from that of the soldier in a foreign 
country in that the sailor’s duties, including ccmbat, are in the usual case 
performed on board his ship, whereas the soldier’s are not all performed in 
his camp. 

On the other hand, there are practical difficulties in accepting the rule 
laid down in Article 20 of the Stockholm resolitions, even in time of peace. 
As the present case shows, it is not always clear whether a particular case 
occurred ‘‘in time of peace.” Even if the time be indisputably one of 
peace, the situation may be such that, because of strained international 
relations, because the man arrested occupies a key position on board, or for 
other reasons, it is from a military standpoint es necessary that he rejoin his 
ship promptly as it isin time of war. Suppose. for example, that the United 
States had had, what unfortunately it apparently did not have, advance 
information of the intention of the Japanese naval air forces to attack Pearl 
Harbor, and had sent an urgent radio messag2 to ane of our warships, then 
in a friendly foreign port in the Pacific, to prceeed at once to a fleet rendez- 
vous. Several of the personne! of the ship having important duties on 
board, have been arrested by the local poliœ while ashore on liberty and 
charged—perhaps unjustly—with the commzssion of offenses there. It is 
clear that this is a time of peace. Does the supposed superior right of the 
local court to try the offenders override the urgent military need for their 
presence aboard their ship? According to Article 20 of the Stockholm 
resolutions, the answer must be in the affirmative. If so, the ship must 
wait in port and miss the rendezvous, or sail io the rendezvous and to battle 
without men long trained and sorely needed for just that eventuality. 

My conclusion is that, as limited by the t.tle to time of peace, and by its 
terms to members of the crews of friendly foreizn warships, the rule laid 
down by Article 20 of the Stockholm resolttions is supported by the great 

4 Hackworth, Digest, Vol. H, p. 408; Oppenheim, International Law, 5th ed., Vol.-I, pp. 


666, 667; Hyde, International Law, 2d ed., Secs. 252, 253; The Schooner Exchange v. McFad- 
don, 7 Cranch 116, 144, 145; Chung Chi Cheung v. Tae. King, 1989 A.C. 160. 
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weight of authority; but tere are cogent military reasons, even in time of - 
peace, against the limitatior of the exemption of the sailor ashore to those 
occasions when he is there oa duty. 


China 


An agreement was made b=tween the United States and China by exchange 
of notes at Chungking on May 21, 1943, for the exemption of personnel of 
the armed forces of the Unized States in China from the criminal jurisdiction 
of that country. The not= df the United Statzs went on to say, as did our 
note to Great Britain on the same subject, on which it was obviously mod- 
eled, that the immunity the-ein conceded might be waived in particular 
cases, that the service courf= and authorities of the United States in China 
would be willing and able to vy and punish offenders, that such trials would 
be public and within a reaso2zeble distance from the scene cf the offense, and 
that coöperation would be azzanged in making izvestigations and collecting 
evidence. Furthermore, it ves stated that: 

... the Government of uae United States vill be ready to make like 
arrangements to ensure te such Chinese forces as may be stationed in 


territory under United tates jurisdiction € position corresponding to 
that of the United States forces in China. 


The Chinese note confirmed tte above understanding. 


~ 


Brazil 


No agreement between tke United States and Brazil has been made 
concerning jurisdiction over the forces of the oze in the territory of the 
other, but the Brazilian Suprercre Court has given a most intaresting opinion 
on the subject. 

A sailor of the United States Navy named Gilbert was on duty as sentinel 
at the gate of a base, which with the permission of the Government of 
Brazil, our navy occupied in fLat country. A Braziian civilian attempted 
to enter the base, resisted the =ntinel’s efforts to stop him, was shot by the 
sentinel, and in consequence dei a few days later. The Brazilian Supreme 
Court, in a decision rendered o1 November 22, 1944, affirming a Icwer court, 
quoted Article 299 of the Bussamante Code!’ ard several Brazilian legal 
writers, and held that no Brazian court, civil or military, had jurisdiction 

15 The notes are printed in full in Enzlish and Chinese in Cepartment of State, Executive 
Agreement Series, No. 360. $ Executive Agreement Series, No. 355. 

17 Annexed to the Convention on P-mate International Law adopted at Havana, Feb. 20, 
1928; Final Act of the Sixth Internaticral Congress of American States, p. 16. Article 299 
cited is quoted in this author’s prior erficle, this JOURNAL, Vel, 36 (1942), p. 547. 

18 Among these is Lafayette, Princia“os de Direito Internacional, Rio de Janeiro, 1902, 
Vol. I, par. 97, p. 161 (translation supped): — 


The special permission for fo-eizn military forces tc pass through the national 
territory or remain for a time witht it includes virtually the exemption of these forces 
from territorial jurisdiction. In truth subject to the lotal sovereignty, they would 
escape in fact from the authority sra direction of their owa governmens and find them- 
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over the defendant. The opinion of the sour which was unanimous, 
concluded :— 


. it is my duty to judge correct the presen refusal of the Brazilian 
authorities to acknowledge jurisdiction and io declare competent the 
military courts of the United States to try and judge the American 
sailor in question. 


British Empire 
Great Britain and Northern Ireland 


The United States of America (Visiting Forces) Act, 1942,!9 is still in 
force, and recognizes the complete exemption of members of the armed 
forces of the United States in the United Kingdom f-om the criminal jurisdic- 
tion of the British courts and the exclusive jurisciction over them of our 
own courts-martial. There have also been issued by the British Govern- 
ment statutory orders?! granting to our forces certain rights pertaining to 
military justice, such as the right to compel the attendance of witnesses 
_ before our courts-martial and to have our militazy prisoners confined in 
British prisons or detention barracks. 

The Act of Parliamert above cited provides thet the United States may 
waive its exclusive right to Jurisdiction over any particular case. In order 
that the two might be tried jomtly such a waiver was made as to the soldier 
in a case which received considerable publicity, in wnich an American named 
Hulten and an Englishwoman named Jones jointly murdered a cab-driver.” 
As far as this writer is aware, in no other case has an American soldier or 
sailor been tried in a British criminal court. 

Criminal jurisdiction over members of the armed forces of Allied nations 


selves under the power of a foreign government, which wou_d in effect make them useless 
as agencies of defense of the State to which they belong. 

The exemption, however, from the territorial sovereignty limited by their raison d'être 
includes only that which concerns the command, direction and discipline of the forces. 

In this order of ideas it is clear that the military authority retains the right to try and 
punish crimes and delinquencies committed by officers and scldiers, not only when 
perpetrated by one against the other, but also when against the mhabitants of the 
country. 


195 & 6 Geo. 6, œ 31. The title of the'act is “An Act to give effect to an agreement 
recorded in Notes exchanged between His Majesty’s Government in the United Kingdom 
and the Government of the USA, relating to jurisdiction over members of the military and 
naval forces of the USA.” The notes mentioned in the title are printed in the schedule 
- annexed to the act and also in U. S. Department of State, Executive Agreement Series, 
No. 355. This act and the legal position of members of the United States forces in the 
United Kingdom are discussed in this JOURNAL in the present writer's prior article, Vol. 36 
(1942), p. 539, at pp. 556-559, and by Dr. Egon Schwelb, Vol. 3& (1944), p. 50. The subject 
is also treated by Prof. Arthur L. Goodhart in American Bar Association Journal, Yol. 28 
(1942), p. 762; but the present writer finds himself unable to agree with some of the things 
there said. 20 Statutory Rules and Orders, 1942, Nos. 966, 1679, 2192. 

21 By the proviso to Sec. 1 (1). 

22 Wile CM 275747, Office of the Judge Advocate Genéral, U. S. Army. 


264 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


other than the United States in the United Kingdom is regulated by the 
Visiting Forces (British Commonwealth) Act, 1933,” the Allied Forces Act, 
1940, and orders in council issued in implementation of those Acts of 
Parliament; it has been described in detail by several writers.» The Allied 
Forces Act admits the jurisdiction of Allied milizary courts only “in matters 
concerning discipline and internal admin‘stration.’’** It expressly declares 
the concurrent jurisdiction of the local British courts to exist.27. It under- 
takes to forbid courts-martial of the visiting forces to try certain cases at 
all.28 These legislative provisions show that British domestic law does not 
concede to the forces of Allied nations other than the United States in Great 
Britain exemption from the criminal jurisdiction of the -ocal courts, nor even 
criminal jurisdiction over their own personnel in their own courts-martial 
in all cases. The rights which British statute law says that the visiting 
forces may exercise are less than those aeknow edged to exist by all British 
writers on international law, including Lawrence?! and Oppenheim,®® who 
take a comparatively narrow view of such rights, and less than those declared 
to exist in a like case by the highest court of the British Empire.™ 

' Dr. Egon Schwelb, a competent international lawyer who has written 
extensively on this subject, has said: # 

The position dozs not conform with any precedent and with any 
scheme visualized by the authorities on internatioral law, quoted above. 
The position of the Allied Forces does not, in some respects, come up 
tc the rules of international law rezarding extra-territoriality even in 
that restricted sense in which it is recognized even by those writers who 
are not in favour of extensive extra-territoriality. 


In the debate on the Allied Forces Act in the House of Commons, Sir 
Donald Somerville, at that time the Attorney General of England, said: * 


I quite agree with the honorable gentleman that these foreign 
governments might say, “You do not in this bill go as far as inter- 
national law.” . ° 


3 23 Geo. 5, c. 6. . 43 & 4 Geo. 6, c. 51, 

26 This writer’s previous article already cited, this JOURNAL, Vol. 36 (1942), p. 539, 
especially at pp. 556, 557; Kuratowski, ‘‘ Military Courts of Foreign Governments in the 
United Kingdom,” in Transactions of the Grotius Society, Vol. 28, p. 1; Schwelb, ‘Juris- 
diction over the Members of the Allied Forces im Great Britain,” in Czechoslovak Year Book 
of International Law, 1942, p. 147; Schwelb, “Status of U. S. Forces in English Law,” this 
JOURNAL, Vol. 38 (1944), p. 50; Schwelb, “Status of Soviet Forces in British Law,” this 
JOURNAL, Vol. 39 (1945), p. 330. 

20 Allied Forces Act, 1940, Sec. 1 (1). 47 See. 2 (1). £8 Sec. 2 (3). 

29 Principles of International Law, 6th ed., Sec. 107, p. 246. 

38 International Law, 4th ed., Vol. I, Sec. 445. 

t Chung Chi Cheung v. The King, 1989 A. C. 160. 

33 Czechoslovak Yearbook of International Law, 1942, p. 169. Dr. Schwelb said the same 
thing on another occasion. See Transactions of the Grotius Society, Vol. 28, p. 24. 

a Hansard’s Debates, Vol. 864, No. 106, Aug. 21, 1940, column 1405. 
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The Attorney General also made the admission: 


When we have our forces in foreign tarritozy (we) ask for, and always 
get complete permission to apply our cwn military code.™ 


Since Great Britain has granted to the United States forces the fullest 
immunity it does not become an American to criticize her; but even the 
friendliest commentator can not help noting the inconsistency of the British 
position as to her and our allies and regretting that Great Britain did not 
. fully concede and implement the rights of those allies under international 
law. The disparity between the rights conceded to the United States and 
those conceded to the other Allies having troops ir: Great Britain is the more 
regrettable because the United States was at the time a great and powerful 
nation, whose aid was needed by Britain, whereas the other allies, whose 
rights were not so fully conceded, were smaller ard weaker countries whose 
territory was occupied by the enemy and whose kings, governments, and 
troops were homeless.axiles in Great Britain. 


Crown Colonies 


Section 3 (1) of the United States of America (Visiting Forces) Act, 1942, 
provides that the King may by Order in Counci. direst that the act shall 
have effect in any British colony, protectorate, ar mandate. Pursuant to 
that section an Order in Council was issued November 24, 1942, which 
carried the Act of Parliament into effect in practically all British Crown 
Colonies except those in which United States bas2s were established under 
99-year leases in exchange for the transfer of fifty destroyers by the United 
States. In the latter, criminal jurisdiction is stil regulated by Article IV 
of the Base Lease Agreement of March 27, 1941.8 This results in the 


4 Columns 1404, 1405. When the Attorney General of England officially makes such a 
statement as that quoted in the text, its correctness may be sccepted. However, examina- 
tion of the history of Greet Britain’s militery contacts wita friendly powers confirms it. 
The important part of the agreement which concedes complete exemption to British forces 
in France during the first World War is quoted in this writer’s 2arlier article in this JOURNAL, 
Vol. 36 (1942), p. 549. Ths agreement with reference to British farces in Egypt is quoted 
in the same article, p. 553. As to British forces in Ethioph, see the “annexure” to the 
treaty between the two countries concluded December 19, 194-!: Department of State Bulletin, 
Vol. 12, pp. 200, 203. The status of British forces in the Uniced States is discussed in later 
sections of the present articla. Nor will it do to say that Brit:sh forces have been serving in 
countries having a less advanced system of criminal justice, to which British soldiers and 
sailors ought not to be subjected. That may be srue as to Egypt and Ethiopia but it is not 
true of France and the United States. Conversely; Norwegians, Dutchmen, and Belgians 
in Great Britain would not admit, nor would Englishman contend, that the former’s courts- 
martial are so inferior to Bricish courts that the British populetion would not be adequately 
protected if soldiers and sailors of those nations serving in Briain were to be subject to the 
exclusive jurisdiction of their own military triburals. . 

4 Statutory Rules and Orders, 1942, No. 2410. 

8 The agreement is printed in full in H. Rep. Doc. 15&, 77th Song., Ist Sess.; Department 


a 


266 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


anomaly that in Berbados our armed personnel are subject solely to the 
jurisdiction of their own courts-martial whereas in near-by St. Lucia, 
Trinidad, and Antigua they have only the mors limited exemption provided. 
by the agreement just mertioned. 

The ancillary rigits pertaining to military justice mentioned as having 
been granted to cur forces in the United Kingdom were also granted by 
Order in Council? to thoze forces in the Crown Colonies other than those 
colonies in which ieased bases are established. 


Australia 


As has been pointed out m this writer’s prior article in shis JOURNAL,*® the 
Commonwealth oz Austraia by Order in Council promptly conceded to the 
United States exclusive criminal jurisdiction over our soldiers and sailors in 
that country. Except for-cne amendment slignil: broadening the immunity 
of our personnel,** shat orcer remains in force unchanged. 

There has been an interesting decision of the Supreme Court of New 
South Wales as to the civ-l liability of en Australian officer serving with our 
armed forces. Wright v. Cantrell ® was a civil action for slander in stating 
to the plaintiff in the hearing of others, “You have beer. drinking and have 
no business to bother witt the crew”; and for libel in issuing a document, 
referring to the plaintiff. containing the words, ‘‘Reason for discharge— 
drunkenness.” Both parties were Australians working under the United 
States armed forces, the plaintiff a civilian sza captain, and the defendant 
an officer in the Australien navy, paid by the Government of that country, 
but lent to the United States for duty in employing and discharging per- 
sonnel cf ships used by ozr armed forces. 

The case came up to the Supreme Court of New South Wales on demurrer 
to the defendant’s pleas. Though the defendant was an Australian and an 
officer of the nary of thet country, the cours treated tre case on the same 
footing as if he had been sn American officer. since he was acting under the 
orders of military officers of the United States in connection with the opera- 
tions of our army. Thə case was not within the scope of the Order in 
Council mentioned abov2. because they relate only to criminal jurisdiction, 
and this was a civil suit for damages. The court therefore undertook to 
decide the case on genersl principles of international law as recognized in 
Australia. After considecing the case of the Scrooner Exchange* and many 
other authorities, the ccvrt ‘denied the existence of complete immunity of 
the visiting forces, but bhad that the host country must be deemed to waive 
in favor of the Allied forces any provisions cf its laws inconsistent with the 


of State, Executive Agreement Szries, No. 235; and this JOURNAL, Vol. 35 (1941), Supplement, 
p. 184. Art. IV is printed arc discussed in this writer’s prior pap2r, this JourNAL, Vol. 36 
(1942), pp. 553-555. 

37 Statutory Rules and Orcers 1942, No. 1876. 8 Vol. 35, pp. 555, 556. 

3? Statutory Rules, 1942, hc. 457. l 

4044 State Reporte N.S.W 15, 61 Weekly Notes 38 (1944). 4.7 Cranch 116, 
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purpose of their visit and to concede to its officers all authority necessary 
to maintain discipline; but the court decided that it did not follow from 
these principles that the members of the visiting forces were exempt from 
civil suit. It therefore rejected the defendant’s claim of immunity to the 
jurisdiction of the court, and also rejected his claim of absolute privilege. 
The Supreme Court remanded the case to the 2ourt below for trial, which 
resulted in favor of the defendant, though whether because of the existence 
of a conditional privilege or because of the trutt of the statements made by 
the defendant, this writer is not informed. 

The learned court and this writer are not so far apart as to the general 
principles of law involved as they are with respect to the application of 
those principles to the facts of this case. The question presented was 
whether the defendant was under the circums-ances of the case immune, 
not to the criminal jurisdiction of the local courts, but to their civil jurisdic- 
tion. In the case of the Schooner Exchange, Chief Justice Marshall referred 
to a waiver of “all jurisdiction” € over visiting forces, and the word “all” 
must be deemed to include civil as well as criminal jurisdiction. In Coleman 
v. Tennessee,“ the Supreme Court of the Unitec States said:— 

It is well settled that a foreign army permitted to march through a 
friendly country, or to be stationed in it, ty permission of its govern- 


ment or sovereign, is exempt from the civil and criminal jurisdiction of 
the place . . . (italics supplied). 


In Dow v. Johnson,“ the Supreme Court, repeated the foregoing with 
approval. It is true that in the Coleman anc Dow cases the court was 
dealing with a hostile occupation and not with tae presence of troops of one 
ally on the soil of another, but its reasoning is applicable to both situations. 
Dow v. Johnson, like Wright v. Cantrell, was a c:vil action against an officer 
for damages alleged to have been caused to the plaintiff by orders given or 
acts performed by the defendant in his official cepacity. General Dow, the 
' defendant, though served with a summons, did not appear in the civil court, 
and judgment was given against him by default. The Supreme Court said: 


The Sixth Distriet Court of the Parish of New Orleans did not seem to 
consider that it was at all inconsistent with his duty as an officer in the 


army of the United States to leave his post at the forts, which guarded - 


the passage of the Mississippi. nearly a Eundred miles distant, and 
attend upon its summons to justify bis milizary orders, or seek counsel 
and procure evidence for his defence.: Nor dces it appear to have 
occurred to the court taat, if its jurisdictioa over him was recognized, 
there might spring up such a multitude of suits as to keep the officers > 
of the army stationed in its district so busy that they would have little 
time to look after the enemy and guard against his attacks.* 

x $ pa > > j 


It is manifest that if officers or soldiers of the army could be required 
to leave their posts and troops, upon tha. summons of every local 
tribunal, on pain of a judgment by default against them, which at the 


42 7 Cranch 140. 497 U. S. 509, 515. #100 U. 5. 158, 165. 4 100 U. S. 160. 
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termination of hostilities could be enforced by suit.in their own States, 
the efficiency of the army as a hostile force would be utterly destroyed. 
Nor can it make any iifference with what denunciatory epithets the 
complaining party ma; characterize their conduct. If such epithets 
core confer jurisdiction, they would always b2 supplied in every variety 
of form.* 


So far as the law of the United States is concerned, the cases cited make 
it certain that the exemption of the visiting forces extends to civil suits as 
well as criminal prosecuticrs, and the Supreme Court gives cogent reasons. 
why this should bs so. n 

Notwithstanding the elcquent language of the Supreme Court in th 
passage just quoted, for reasons which he has already stated and which 
are also ably set forth by the Supreme Court oz New South Wales in its 
opinion in Wright v. Cantrel, this. wrizer does not believe that the exemption 
should extend to all civil cuits. But it should extend at any rate to a suit 
for damages based on an ect or omission of the defendant in the line of his 
duty, and Wright v. Cantrél is a sui: of that class. In acting or failing to 
act, the defendant is the representat:ve of the country which he serves and 
the suit is in substance against it. It is derogatory to the dignity and safety - 
of the nation which the defendant serves that its officer, performing duties 
-upon which the success of military operations may deperd, should have the 
propriety of his performace of them called in question in the court of a 
foreign even though friendly nation. If the plaintiff is successful, the nation 
which the defendant serves must either pay the judgment, in which case it 
is clear that the suit was ia reality against it, or else decline to do so and 
remain subject to the acz.isation that it has allowed ‘ts officer to suffer 
because of the performanz: of his duty. The knowledge by a member of 
the visiting forces that bə is liable to suit in a foreign court by any dis- 
gruntled inhabitant of the host courtry with whom he deals will not make 
for that prompt and vigozsus performance of duty so necessary in time of 
war. 

It may be remarked tket the treaty between Great Britain and Egypt, 
already mentioned earlier im this paper, expressly stipulates for the immunity 
of the British armed forces from civil suits arising out of the performance of 
their official duties, a provision the benefit of which was enjoyed by the 
Australian forces serving im that country. 

It is concluded that to sefuse immunity to the defendant in a suit arising 
out of the discharge of his official cuties, such as Wright v. Cantrell, ‘is to 
deny to the members of the visiting forces a protecticn necessary to the 
proper performance of thair mission in the host country, and that such 
denial is inconsistent with the dignity and safety of the nation which they 
serve. It is believed thet, conformably with the general principles which 


100 U. S. 165. 41 Jol, 36, this JOURNAL, pp. 561-565. 
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the Supreme Court of New South Wales laid dewn, it might and should 
have decided the case in favor of the defendant. 

This does not mean that an inhabitant of the host country injured by the 
wrongful action of a member of the visiting forces within the scope of his 
employment is or should be without remedy. Tae United States Congress 
has passed acts providing for the payment of all lezitimate claims arising out 
of acts or omissions of our armed personnel,* and it is believed that other 
belligerent nations have done likewise. If this 5 not so in any particular 
case, the person injured may present his claim through diplomatic channels. 


New Zealand 


By an order in council dated April 7, 1943, the Government of New 
Zealand recognized the exclusive criminal jurisdiction of our courts-martial 
over our own armed personnel in that countrr, and granted numerous 
ancillary privileges valuable to our forces, such as the arrest of our personnel 
by New Zealand police on request of their owr commanding officer, the 
right to compel the attendance of civilian witaesses before our courts- | 
martial, and to have them punished for contempt of or perjury before such 
courts, and the detention of our military prisoners in local prisons and deten- 
tion banaka 


India 
The agreement between the United States ani India with reference to 
criminal jurisdiction over our forces in the latter country, like that between 
the United States and the United Kingdom, is embodied in an exchange of 
diplomatic notes. The correspondence began with a note, dated at New 
Delhi on September 29, 1942, from “the Secretary to the Government of 


a a a a a A 


India in the External Affairs Department” to “the Secretary in charge of 
the Office of the Personal Representative of the President of the United 
States of America to India.” The first gentleman proposed to his confrére 
fhat an agreement be made between the two countries like that previously 
made with respect to our forces in the United Aingdom by exchange of 
notes between Mr. Eden, the British Foreign Minister, and our Ambassador 
at London, and inclosed a draft of an ordinance which the Government of 
India proposed to issue to implement the agreemant. By note of October 
10, 1942, our representative agreed to the foregeing. In a separate note 
bearing the same date the American representative inquired whether the 
proposed ordinance would be effective in the Indiin native states, to which 
the Secretary to-the Indian Government ariswered on October 16: 


48 Act of Jan. 2, 1942, as amended April 22, 1943, and July 31, 1945; 31 U. S. Code 224d. 
49 The United States Forces Emergency Regulations 1943 Serial Number 1943/56. 

5 U, S. Department of State, Executive Agreement Series, No. 32. 

5t See note 19. 
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I am desired to say that it is intended that the Ordinance, when 
promulgated, should >e brought to the notice of the Residents in the 
Indian States, who will 3e informed that His Excellency the Crown 
Representative has decided that no Criminal proceedings shall be taken 
in gny State court against any member of the U. S. A. armed forces. 

or all practical purDdoses therefore the position will be identical in 
ritish India and in the States. 


Pursuant to the agreement thus made the Govsrnment of India issued two 
ordinanzes, both dated October 26, 1942. No. LVI, called the Allied 
Forces Ordinance, 1942, does not mention th2 United States, but applies to 
any naval, military or air force of any foreign power or “authority” allied 
with his Majesty present in British India, ard concedes to such forces 
substantially the same rights and privileges in respect of military justice 
as ‘are conceded in Great Br Britain in by the Visiting Forces (British Common- 
wealth) Act, 1923, and the Allied Forces Act, 1940. Like those acts, it 
undertakes E reserve the concurrent Guriediction of tae local courts over 
members of the visiting forces, and to deny to those forces the right to try. 
their own men in certain cases. No. LVII, entitled the Allied Forces 
(United States of America) Ordinance, 1942, is substantially the same as 
the United States of America (Visiting Forces) Act, 1942, and gives com- 
plete immunity irom the 3riminal jurisdiction of the courts of British India 
to our personnel, unless that immunity be waived in a particular case. 


Canada 


On April 15, 1941; before the United States. entered the war, the Canadian 
Government promulgatec an Order in Council, the Foreign Forces Order, 
1941,5° dealing with the status of friendly foreign armed forces in Canada. 
This followed the patterm of the Visiting Forc2s (British Commonwealth) 
Act, 1933,5 and the Allied Forces Act, 1940.58 of the United Kingdom. It 
provided for the sitting o? foreign courts-martiel in Canada and their juris- 
diction over matters concerning discipline and internal administration of 
their own forces but forbede them to try any case of murder, manslaughter, 
or rape and further said that local criminal courts should. have concurrent 
jurisdiction with them. The order also-gives visiting forces certain valuable 
ancillary privileges, such as have been granted in other countries of the 
British Empire. The order by its own terms applies to the forces of Belgium, 
Czechcslovakia, the NetLerlands, Norway, and Polanc; and goes on to say 
that it may be applied tc the forces of othe? countries by a future order in 
council. It was so applied to troops of Yugoslavia. 

Because of the urgent need for their presence to build and operate landing 
fields for our military planes, to work on the Alaska Highway, the Canol 
project, and for other dut-es, our troops were. with the consent of the Govern- 

ë Ordinances Nos. LVI and LVII of 1942, published in the Gazette of India, October 26, 


1942, 53 28 Geo. 5, c. 6. 43 & 4 Geo. 6, c. 51. 
s Section 12. P.O. 3546. 57 23 Geo. 5, c. 6. 58 3 & 4 Geo, 6, e. 51. 


' JURISDICTION OVER FRIENDLY FOREIGN ARMED FORCES 271 


ment of Canada, sent into that country soon after the United States became 
a belligerent without any agreement as to their status. An Order in Council 
dated June 26, 1942,5 which expressly states that such action is “an interim 
measure,” designates the United States as a power to which the Foreign 
Forces Order, 1941, shall apply. The regime thus established could not be 
satisfactory to the United States for the duration of the war, because the 
limitations on the powers of foreign courts-martia! in Canada and the provi- 
sion fcr concurrent jurisdiction of the local courts were inconsistent with the 
rights of friendly visiting forces as described by Chief Justice Marshall in the 
case of the Schooner Exchange and other authorisies, and with the position 
taken by this Government in its dealings with its a_lies in the first World War 
and in the present war. 

The Canadian authorities were desirous of meeting the wishes of the 
United States, but had some difficulty in selecting the means of doing so. 
They first issued a new Order in Council © excepting the United States from 
the application of the proviso to Section 3 of tae Foreign Forces Order. 
That proviso forbade the courts-martial of visiting forces to try anybody 
for murder, rape, or manslaughter. ‘The new order further provided: 


The application of the Foreign Forces Order, 1941, as aforesaid, to the 
forces of the United States of America shall not be construed as prej- 
udicing or curtailing in any respect whatsoever any claim to immunity 
from the operation of the municipal laws of anada or from the proc- 
esses of Canadian courts exercising either crim_nal or civil Jurisdiction by 
members of the forces of the United States o? America founded on the 
cansent granted by His Majesty’s Government in Canada to such 
forces to be present in Canada. 


Section 55 of the Supreme Court Act of Canada ® authorizes the Governor- 
Generel in Council to call upon the Supreme Ccurt of the Dominion for 
advisory opinions. Pursuant to that statute the Canadian Government, 
almost contemporaneously with the issue of tke Order in Council last 
quoted, asked the Supreme Court the following questions :— 


1. Are members of the military or naval fcrees of the United States 
of America who are present in Canada with tae consent of the Govern- 
ment of. Canada for purposes of military operations in connection with 
or related to the state of war now existing ezempt from criminal pro- 

cezdings prosecuted in Canadian criminal courts and, if so, to what 
extent and in what circumstances? 

2. If the answer to the first question is to tke effect that the members 
of the forces of the United States of Amer-ca are not exempt from 
criminal proceedings or are only in certain circumstances or to a certain 
extent exempt, has Parliament or the Governor General in Council 
acting under the War Measures Act, jurisdistion to enact legislation 


59 P, C. 5484. 50 7 Cranch 116. 8 P, C. 2813, April 6, 1943. 
6 Revised Statutes of Canada, 1927, c. 35. 8% On april 9, 1943, P. C. 2931. 
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similar to the statute of the United Kingdom entitled the United. 
States of America (Visiting Forces) Act, 1942? 

The frst question, if will be observed, is one of international law as. 
received and applied in Canada, the second one of Canadian constitutional 
law. Far from opposing the exemption of United States forces from the 
jurisdiction of Canadian courts, the legal representatives of the Dominion 
filed an able “factum,” which we in the United States would call a brief, 
maintaining such exempzion and urging the Supreme Court to answer the 
first question in the affirmative, and, if it should reach the second question, 
to answer that in the affirmative too. , 

As the reference to ths Supreme Court was a domestic Canadian affair, 
to which the United Stazes was not and could not proverly be a party, no 
representative of the Urited States appeared before the court. However, 
at the request of the Caradian Government two unsigned memoranda were 
prepared and handed tc that Government, settmg out what the United 
States conceived to be the principles of international and military law 
applicable to our forces in Canada. The Department of Justice of Canada 
had these memoranda printed and laid before the court. 

The court ordered the Attorneys-General of the nine provinces of Canada 
to be notified of the refsrence. Four of them appeared and opposed the 
exemption of United States forces. ) 

Five judges considerei the case and on August 3, 1943, rendered four 
separate opinions,“ no one of which was the opinion of the court. Let us 
take up in turn the answers which the learned justices gave to the first 
question, as to the exemztion of United States forces in Canada. 

The first opinion was that of Chief Justice Duff, in which Justice Hudson 
concurred. The Chief Jastice began with the statement that, under the law 
of England and of Canaca a soldier is subject tc all the duties and liabilities 
of an ordinary citizen, and that this principle, except when changed by 
legislation, applies to all armies, domestic or foreign. He then referred to 
the several acts of the British Parliament with respect to visiting forces, and 
to the statements of the Lord Chancellor in the House of Lords and the — 
Attorney-General of England in the Commons as to the unusual character 
of the United States of America (Visiting Forces) Act of 1942 of the United 
Kingdom.® From these bases he reached the ccnclusion that, in the absence 
of legislation, friendly visiting forces in Canada enjoy no exemption from 
the criminal jurisdiction of the local courts, though in practice Canadian 
criminal courts do not exercise jurisdiction in respect of acts committed 
within the lines of the visiting forces or of offenses by one member oi such 
forces against another. 

Justices Kerwin and Taschereau, in separate opinions, took the opposite 
view. The former cited with approval the opinions of Chief Justice Marshall 

4 Reference re Exemption of U. S. Forces from Canadian Crimina: Law, [1943] 4 Dominion 
LRL & 5 & 6 Geo. 6, c. 31. 
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in the case of the Schooner Exchaage® and of Lord Atkin in that of Chung 
Chi Cheung," and the works of Erench writers on international law; and, 
following those authorities, concluded: 68 


The Government of Canaca having invited into the Dominion the 
military and naval troops of the United States of America as a part 
of the scheme of defence of tae north half of the Western Hemisphere 
and, therefore, not merely for the benefit of the United States but for 
that of both parties and, in fect, for the benefis of all the allied nations 
in the present conflict, the invitation must be taken to have been 
extended and accepted on th2 basis that complete immunity of prose- 
cution in Canadian criminal sourts would be extended to members of ` 
the United States forces. 


In an extremely able opinion Justice Taschereau reviewed judicial deci- 
sions, treatises, and international agreements, and concluded: ® 


There seems to be a strong preponderance of authority in favour of 
the view that there exists « rule of international law amongst the 
civilized nations of the world, granting immunity to organized forces 
visiting a country with the consent of the receiving Governmens. 


The Jearned justice relied especially upon the decision of the Judicial 
Committee of the Privy Council in Chung Chi Cheung v. The King,’ in 
which that tribunal, the final court of appeal for tha British Empire, upheld 
the pricr right of China to try ¢ sailor for a murder on board a Chinese 
public armed vessel in the territcrial waters of the British colony of Hong 
Kong, unless that right should ke waived by Chma. Justice Taschereau 
continuad: 7 


If the receiving Scvereign is presumed to waive his jurisdiction as 
to members of the crew of a foreign ship, can it not be said that the 
same presumption exists as to land troops visiting a foreign country? 

This view, I think, has been implicitly accepted by the Judicial 
Committee, and is in accordsnce with the doctrine of the authors, the 
practice followed by the nations of the wor.d and by the Supreme 
Court of the United States. 


Justice Rand called Marshall’: opinion in the ease of the Hxachange ‘‘a 
judgment of characteristic power.” On the merits of the question, he took 
a middie position, holding members of United States forces exempt from 
Canadian criminal jurisdiction as to offenses committed in their camps or 
on their ships, except such offens2s as are committed against Canadians or 
their property, and only to the extent that United States courts-martial 
exercise jurisdiction over such offenses. 

All of the judges concurred in arswering the second question in the afirma- 
tive, nemely in holding that the Parliament of Canada might pass an act 
conceding the immunity of United States forces ta the criminal jurisdiction 


6 7 Cranch 116. ¢7 [1989] A. ©. 160. 68 At p. 33. e P, 39. 
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of the local courts, or that the Governor General in Council might issue an 
order to the same effect. 

Though they all referred to the decision of the Supreme Court of the 
United States in the case of the Schooner Hxcnange,” and quoted a number 
of French writers, the writers of the several opinicns based their conclusions 
mainly upon English precedents and authorities. Chief Justice Duff and 
Justice Hudson directed their attention to the British statutes and orders 
in council with respect to visiting forces and concluded that they showed 
that the supposed rule of international law conceding the immunity of 
visiting forces +o local jurisdiction did not exist, or, if it did, was not recog- 
nized and adopted by the law of England or Canada. Justices Kerwin and 
Taschereau, on the other hand, relied upon authoritative writers on inter- 
national law, the agreements made during World War I, and above all on 
the decision of the Judicial Committee of the Privy Council in the case of 
Chung Chi Cheung,” and concluded that international law, as accepted in 
Great Britain and Canada, recognized the exemption of visiting forces from 
the local jurisdiction. | 

In a sense both pairs of judges were mene There is an irreconcilable 
inconsistency between the statement of the rights of a visiting force made 
by authoritative writers on international law (including those of British 
nationality) and by the Judicial Committee in the Chung Chi Cheung case 
and the rights claimed by Britain when her forces have been on foreign soil, 
on the one hand, and, on the other hand, the rights in fact conceded to 
visiting forces by British legislation other than the United States of America 
(Visiting Forces) Act of 1942.7 

Pursuant to the.authority which in its answer to the second question the 
Supreme Court held that he possessed, the Governor-General in Council 
on December 20, 1948, issued a new order” with reference to the legal 
position of the armed forces of the United States in Canade, which conceded 
all that the United States asked. It provided that when any member of such 
forces shall be detained by any Canadian suthority for an offense the 
oftendar’s commanding officer shall be notified forthwith. If that officer 
or the military or naval attaché of the United States at Ottawa shall request 
the release of such person he shall be released and no criminal action shall 
‘be prosecuted against him before any court in Canada. The order also 
provides for. the compulsory attendance of Canadian witnesses before 
United States courts-martial in Canada.” 


77 Cranch 116. 73 [19389] A. C. 160. 

745 & 6 Geo. 6, c. 31. The statement in the text is merely another wey of saying what the 
Attorney General of England admitted in the House of Commons. See this article, above, 
p. 272, 7% P, C. 9694. 

: % The promulgation of the above Crder in Council was followed by diplomatic’ corre- 
spondence dealing with the application of the Order to certain sittations. The correspond- 
ence has been mimeographed as inclosures 2, 3, and 4 to a letter of The Adjutant General, 
U.S. Army, dated 6 April 1944, to certain Commanding Generals ‘AG file 250.4 (5 Apul 44) 
OB-S-E-M). 
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Another interesting Order in Council was issued July 27, 194277 adding 
to the Foreign Forces Order, 1941, certain new sections with respect to the 
disciplinary position of individual members of friencly foreign forces serving 
in Canadian units or on Canadian naval ships. 3o far as this writer is 
aware, there have been no members of our forces © serving, and therefore 
the added sections do not concern the United States. Of those sections the 
most important is as follows:— 


15. (1) In respect of a member of an assoziated force while he is 
serving in Canada with a unit or formation of the Naval, Military or 
Air Forces of Canada or while when serving in any of such Forces he 
is in any of His Majesty’s Canadian ships, the Canadian Service Laws 
relating to the government, administration amd discipline of the said 
Force wherein said member is serving shall mutatis mutandis apply to 
him while so serving as if he were a member ot such Canadian Force. 


As a matter of international law, the foregoing is permissible if the nation 
of whose forces the visiting soldier is a member consents thereto; but, as 
military jurisdiction is personal and not territorial,’ 3 this writer is unable to 
see any legal basis for the provision in the absence of such consent. 

The order under consideration further says: 


17. Where any member of an associated force is tried by court- 
martial or other court under Canadian Service Laws, the court-martial 
may include officers of the said associated force to whom Section 15 of 
this Order applies. 


Military courts having both British and Americaa members have been set 
up by the Allied Military Government in Italy and Germany, and the Allies 
have established an International Military Tribural for the trial of major 
war criminals; "° but the section above quoted prov.des for a court for which, 
so far as this writer knows, there is no precedent that is to say, a mixed 
court-martial for the trial of Allied soldiers. Its legality depends upon the 
co-existence with the Order in Council of authority flowing from the Allied 
nation for its officers to sit on the mixed court-martial, since an officer of the 
Army cr Navy of one nation may not, without the consent of his own govern- 
ment, eccept from another nation a delegation of rower to sit upon a court- 
martial. This writer does not know whether such authority was granted. 

The situation resulting from the several Canacian Orders in Council is 
substantially the same as that in Great Britain. Im both countries members 
of the United States forces are subject to the jurisd:ction of their own courts- 
martial, and enjoy full exemption from that of the local criminal courts, un- 
less thet exemption be waived by a representative of their own government. 


7 P. C. 6566. 

78 Digest of Opinions of the Judge Advocate General, U. S. Army, 1912, p. 511, paz. VITIB; 
introductory sentence of the Articles of War, 10 U. S. Cole 1471; (British) Army Act, 
sec. 159. (British) Manual of Military Law, Chap. V (ii), especially sec. 15. 

79 Dezartment of State Bulletin, Vol. 13, p. 222 (Aug. 19, 1945); this JOURNAL, Vol. 39 
(1945), Supplement, p. 215. 
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Of this situation no citizen of the United States can cornplain. On the other 
hand, though members of the armed forces of other Allied nations may be 
tried by their own courts-martial, a Canadian order uncertakes to make them ` 
subject to the concurrent jurisdiction of the lozal courts and to forbid their 
own courts-martial to try three grave crimes at all. For reasons more fully 
already stated in this paper, this writer regrets that Canada makes this 
discrimination among her allies and has not recognized what he considers 
the rights accorded by international law to her smallez allies. 


Other Countries 


Besides those herein enumerated, there are many other friendly countries 
in which armed forces of an ally have been stetioned during the present war. 
With some of them there have been agreements, somatimes made by mili- 
tary rather than diplomatic representatives, dealing, inter alia, with criminal 
jurisdiction over visiting forces.°° Some of these agreements have not yet 
been made public. Either pursuant to such agreements, or to others of a 
` less formal character, or without any agreement, members of United States 
forces who have committed offenses in such countries have in fact been tried 
by their own courts-martial, and not by the local courts. | 


United States 


What is the legal status of members of friendly foreign armed forces in the 
United States? It has been the position of the Government of the United 
States that, following the principles of international law laid down by Chief 
Justice Marshall in the case of the Exchange,*! when the United States has 
consented to the admission of a foreign force, the courts-martial of that force 
may lawfully meset in the United States, try members of that force, and im- 
pose and execute sentences, and the members of such forces are exempt from 
the jurisdiction of the local courts, without any further consent by the United 
States, agreement, executive order, or statute. Friendly visiting forces 
possess such privileges under international law, and international law is a 


8 Among such agreements, for detailed considerations of which space is lacking, are that 
between the United States and the Danish minister at Washington concerning our forces 
in Greenland (Department of State, Executive Agreement Series 204; this JOURNAL, 
Vol. 35 (1941), Supplement, p. 129), and that between Great. Britain and Ethiopia (Depart- 
ment of State Bulletin, Vol. 12, pp. 200, 203). The form, thougk not the content, of the 
Greenland agreement, and the authority of the Danish minister to make it, were discussed 
in this JovewaL, Vol. 35 (1941), p. 506, by Professor Herbert W. Briggs. 

By several notes passing between the Belgian Ambassador at Washington and the Secre- 
tary of State, bearing dates between March 31 and Augusz; 4, 19438, an executive agreement 
similar to that made with China was effected with Belgium with respect to forces of the 
United States in the Belgian Congo (Department of State, Executive Agreement Series, 
No. 395). In April 1943 the government of Iraq passed a law conceding to United States 
forces on its soil immunity from local criminal jurisdiction and taxation. The text of the 
law is not available. ; 8t 7 Cranch 116. 
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part of the law of the United States. Therefore the United States has 
enacted no statute, made no agreement, and issu2d no executive order ex- 
pressly conceding these privileges; but, without stch action, foreign courts- 
martial have sat in the United States, tried cases, and imposed santence. 
There have been occasional cases in which members of friendly foreign 
forces have been arrested by loesl police and brouzht bafore state or munic- 
ipal courts. Probably some suc. cases have gone to trial without the ques- 
tion of immunity being raised. When such claim has been made by the 
representatives of the nation which the arrested person served, the officers of 
the federal government have made appropriate representations to the state’s 
attorney, the court, or the governor of the state, and in every such case the 
accused person has been turned over to his own forces with a view to trial by 

court-martial. 

There are, however, certain ancillary privileges with reference to military 
justice which have been granted to visiting forc3s in foreign countries, as 
stated in preceding sections of this paper, which the visiting forces needed 
and which could not be grantad to them othezwise than by legislation. 
Accordingly a bill was drawn ard urged upon Congress by the Department 
of State, speaking not only for -tself but for the Departments of War, Jus- 
tice, andthe Navy. This bill was passed and approved June 30, 1944.8 Its 
title is “Act to implement the jurisdiction of service courts of friendly foreign 
forces within the United States, and for other purposes.” It will be observed 
that the title itself is an impliec but none the less clear recognition by Con- 
gress of the existence without lsgislation by it ot the jurisdiction of service 
courts of friendly foreign fore2s within the Urited States. Consistently 
with that view and with Marshall’s doctriné la:d down in the cese of the 
Exchange, the act does not undertake to grant to the foreign forces a right to 
convene courts-martial or an exemption from local courts. 

Section 1 consists of definitions. Section 2 authorizes any person in the 
civil, military, or naval establisaments of the United States having authority 
to arrest, upon a specific or general request of tae commanding officer of a 
foreign force, to arrest any mentber of such force end deliver him to such force 
for trial. Section 3 provides fer compulsory attendance of witnesses before 
foreign courts-martial, and for punishment of perjury before or contempt of 
such a court. Section 4 provices that members >f and witnesses before such 
courts shall have the same immunities and privilages as members cf and wit- 
nesses before courts-martial of the United States. Section 5 authorizes the 
confinement of military prisoners sentenced by foreign courts-martial in 
penitentiaries, disciplinary barracks, or guardh uses of the United States. 
The sixth and last section of the act provides that it shall be operative with 
respect to the forces of any forzign state only after a finding and declaration 
by the President that the privileges therein provided are necessary for the 


& The Paquete Habana, 175 U.S. 877, 700. 
8 58 Stat. 643, 22 U. 5. Code 701-706. 
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maintenance of discipline. By a proclametion dated October 11, 1944,* the 
President made such a finding as to the forces of the United Kingdom and 
Canada. It is presumed that he would have made a like finding for the 
benefit of any cther allied power having sufficient troops in the United 
States to make it worth while. The War Department of the United States 
has issued a memorandum ® to our own forces implementing and explaining 
the act. It is understooc that the Department of Justice has also issued 
instructions to United Stases Attorneys and Marshals an the subject. 


Conclusion 


The foregoing survey of zhe history of the last three years aa to jurisdiction 
over friendly foreign forces shows that when our troops have been on allied 
territory the United States has uniformly >btained exclusive criminal juris- 
diction over them in its courts-martial. Great Britain has done the same as 
to her forces on friendly foreign soil. Some of our smaller allies, whose gov- 
ernments and forces have b3en in exile, have not been so fortunate. Though 
their courts-martial have teen permitted io sit, some of the host countries 
have undertaken to limit the powers of thoge courts and have insisted on the 
concurrent jurisdiction of the local criminel courts over the visiting forces. 

The courts of several countries have considered the problem. They have 
all quoted or cited Chief Jistice Marshall’s opinion in the case of The Ex- 
change,® nearly always wich agreement, end often with praise; but have 
shown. considerable reluctar.ce to apply Marshall’s doctrine against their own 
country, and a dispositior—perhaps unconscious—to find the particular 
case before the court not w-thin the scope of that. doctrine. 

This writer asks nothing tor his own councry or army which he is unwilling 
to concede to others. Provided the visitirg forcss have an efficient court- 
martial system, there is no practical reason why a host country should insist 
on trying visiting soldiers in its own courts. The fect that sich nations as 
France and the United States have conceded full exemption from local 
criminal Jurisdiction to theiz allies on their soil, and that Great Britain and 
her dominions have done so as to the troops of the United States, shows that 
there is nothing inconsistent with the dignity of a state in raaking such a con- 
cession. The real reason for the immunity is that it is necessary for military 
eficiency. That this is so may not clearly appear when the visiting forces 
are far from the battle froni, but becomes more evident the closer they ap- 
proach it. In this day when a plane can travel nearly half way round the 
world and drop a bomb which will wipe out a city, the country which con- 
_ siders itself safely remote fram danger may fnd that its soil has in a moment 
become the battlefield. 

In his earlier article, this writer endeavor2d to set forth the reasons why 

2# Proclamation 2626, 9 Fed. Register 12403. 


8% Memorendum No, 650-45, War Department, 19 February 1945, Jurisdiction over 
British and Canadian Forces in tha United States. 367 Cranch 116. - 
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the immunity of the visiting forces to the local jurisdiction is necessary.’ 
They were, however, far better stated by Marshall over a century and & quar- 
ter earlier. This article, therefore, can best close, gs the former one began, 
with a quotation from the great Chief Justice: 88 


In such case, without any express declaration waiving jurisdicticn over 
the army to which this right of passage has been granted, the sover- 
eign who should attempt to exercise it, would certainly be considered 
as violating his faith. By exercising it, the purpose for which tae free 
passage was granted would be defeated, and a portion of the military 
force of a foreign independent nation would be diverted from those 
national objects and duties to which it was applicable, and would be 
withdrawn from the control of the sovereign whose power and whose 
safety might greatly depend on retaining the exclusive command and 
disposition of this force. The grant of a free passage, therefore, implies 

' a waiver of all jurisdiction over the troops, during their passage, and 
permits the foreign general to use that discipline, and to inflict those 
punishments which the government of his army may require, 


87 This J OURNAL, Vol, 36 (1942), p. 589, especially at pp. 5+8, 549, 560." 
88 7 Cranch 116, at p. 189. 


PENDING PROJECTS OF THE INTERNATIONAL TECHNICAL © 
COMMITTEE OF AERIAL LEGAL EXPERTS 


By STEPHEN LATCHFORD 1 


The delegates to the International Civil Aviation Conference held at 
Chicago from November 1 to December 7, 1944. adopted a resolution stating 
that as the CITEJA 2 had made ponbey ole progress in the development of 
a code of private international air law, and that as the furtker elaboration of 
this code, through the completion of pending CITEJA rrojects and the initia- _ 
tion of new studies in the field of private air law, would zontribute materially — 
to the development of international civil aviation, they recommended that . 
the various governments represented at the Chicago Conference give con- 
sideration to the desirability of bringing about the resumption of the CITEJA 
sessions at the earliest possible date. They further recommended that 
consideration be given to the desirability of codrdinazing the activities of 
CITEJA with those of the provisional and permanent international civil 
aviation organizations provided for at the Chicago Conference.** | 

In pursuance of the recommendation made by the delegates to the Chicago 
Aviaticn Conference with regard to the resumption of the work of the 
CITEJA, the French Government invited varicus governments to be repre- 
sented at the 14th session of the CITEJA, ‘which took place in Paris from 
January 22 to 29, 1946. Thirty-two ccuntries were represented at that 
session, being a much larger attendance than was common at CITEJA meet- 
ings prior to the war. (wing to limitations of space it is not possible to 
discuss in detail in this article the work of the January, 1946, session of the 
Committee, which was its first plenary session since September 1938, al- 
though sessions of CITEJA commissions were held in Paris as late as January 
1939. However, the agenda of the 14th session, when CITEJA commissions 
also met, included some of the projects diszussed in the present article, which 


1 Adviser on Air Law, Aviatim Division, Office cf Transport and Communications Policy, 
Department of State; Chairmam of United States fection of tae CITEJA; Vice Chairman of 
the United States Delegation to the Fourth Intermational Conference on Private Air Law; 
and an Adviser to the United States Delegation <o the Internaticnal Civil Aviation Con- 
ference hald at Chicago in 1944. 

The writer expresses apprection of the assistance rendered in the preparation of this 
article by Dr. Arthur L. Lebel, Member of the CITEJA; Miss Alberta Colclaser; and Miss 
Eleanor Finch, Secretary to the United States Section of CITEJA; all of the Asation Piya: 
sion, Office of Transport and Communications Policy, Department of State. 

2 Initials of the Franch name of the organization, Comité International Technique d Experts 
Juridiques A ériens. 

2a Resclution VII. For texts of resolutions, agreements and convention adopted at the . 
Chicago Conference, see Final Act and Related Documenis of the Intzrnational Civil Aviation 
Conference, Department of Stat2, Publications, No 2282, Conference Series, No. 64. - 
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was prepared before the January 1946 session. The action taken by 
CITEJA upon these projects at that session has been indicated below. 

The CITEJA is an international drafting committee which has actually 
been functioning since 1926. It was established pursuant to a resolution 
adopted at the First International Conference on Erivate Air Law held at 
Paris in 1925. The Secretary General of the Committee reported that as of 
March, 1939, twenty-seven countries, including the United States. were 
officially members of the CITEJA and contributing toward its annual ex- 
penses. The purpose of the present article is to givean historical description 
of the projects on which the CITEJA has made substantial progress. The 
Committee has a number of topics on its agenda which have not been devel- 
oped sufficiently to be included within the scope of such a description. The 
topics discussed herein, with the exception of aggregate or overall limitation 
of liability of operators of aircraft, have been made tre subjects of draft inter- 
national conventions developed by the CITEJA subzommittees known as the 
First, Second, Third and Fourth Commissions. When a project of a com- 
mission was finally approved by the CITEJA in plenary session it was held 
over for submission to a periodic international conferenze on private air law. 
There have been four of these diplomatic conferences, the fourth having been 
held at Brussels in September 1988. This article does not deal with she con- 
ventions which have been adopted and signed at euch conferences.’ 


Proposed Convention Relating to the Liability of Operators of Aircraft for 
Damages Resulting from Aerial Collisions 


The liability of operators in international air traffic for damages resulting 
from aerial collisions was under consideration by the Third Commission for 
several years. A draft convention was finally adopted at the plenary session 
of the CITEJA held in Bern, Switzerland, in September 1936 4 and was sub- 
mitted to the Fourth International Conference on Private Air Law, held at 
Brussels in September, 1938. This draft set forth the conditions under 
which the operators of aircraft would be liable for damages in the event of 


3 For a fuller description of the functions of CITEJA and « historical description of 
CITEJA draft conventicns on which final action has bean taken at periodic diplomatic 
conferences on private air law, see Stephen Latchford, “The Growth of Private International 
Air Law,” in The George Washington Law Review, Volume 13 (1945), page 276; also “Private 
International Air Law,” in Department of State Bulletin, Vol. XII (1945), page L1. 

4 For a translation of tne draft as adopted at Bern in Sestember 1936, see Department of 
State, Treaty Information Bulletin, No. 92 (May 1937), p. 30; The Journal of Air Law, Vol. 
VIH (1937), p. 320; and published report of United States delegation to the Fourth Interna- 
tional Conference on Private Air Law, Brussels, 1988 Department of State, Conference 
Series, No. 42, p. 48. 

See also Arnold W. Knauth, “Aviation and Admiralty,” in Air Lew Review, Vol. VI 
(1935), p. 226, in which the proposed CITEJA Collisions Convantion is discussed. 

It is of interest to compare the CITEJA draft with the Maritime Collisions Convention, 
signed at Brussels on September 23, 1910 (Foreign Relaticns of the United States, 1911, p. 19 
and Department of State, Treaty Information Bulletin, Ho. 21 (June, 1931), p. 22. 
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aerial collisions, such liability being limised to the value of the negligent air- 
craft, figured on the basis of 250 francs par kilogram of weight of the aircraft. 
This limitation was sukject to further detailed provisions establishing a mini- 
mum of 600,000 francs and a maximum of 2,000,000 francs * liability of the 
aircraft operator. The draft also provided for the apportionment of the 
amount of liakility between injuries to perscns and damage to property 
(two-thirds to persons and one-third to property). Differentiation was made 
between the cases in which only one of the aircraft involved in the collision 
was negligent and cases where there was concurrent negligence. If the col- 
lision were the result of the negligence of one o: the aircraft the liability for 
injuries caused to the otaer eircraft and tc the persons and property on board 
would rest upor. the aircraft guilty of negligence. If the collision were the 
result of concurrent negligence the liability of each one of the aircraft for the 
injuries caused to aircraft, persons, and property would be in proportion to 
the degree of negligence shown. Howev2r, if the circumstances were such 
that a proportion could not be determined, or if the cegrees of negligence 
should appear to be equal, the liability would be shared in equal parts. The 
draft convention also made provision for determining the amount of liability 
of the operators of colliding aircraft for damages caused to third parties on 
the surface. ' 

Acting under instructions from the Seczetary of State the United States 
delegation to the Fourth International Conferenze on Private Air Law took 
the position that the adoption of a convertion on aerial collisions would be 
premature, and urged that consideration o? the pending draft be postponed. 
However, the American point of view was not accepted, and the Conference 
at first intended to make a detailed stud:7 of the existing CITEJA draft. 
Numerous proposals and comments on th2 draf were submitted, particu- 
larly by the United States delegation whick interposed many detailed objec- 
tions to it. 

In urging that the adoption of a convention on aerial collisions be post- 
poned the United States delegation called at-ention to the complicated nature 
of the prcblems involved and the lack of sufficient experience in the matter of 
aerial collisions from which to determine the practicability of the provisions of 
the draft. It was felt that if the rules relating to liability Zor aerial collisions 
were codified without more experience the ccnvention might result in hinder- 
ing rather than helping international air nevigation. As an illustration of 


5 United States currency equivalents under the proposed collisions convention at the 
present time on the basis of §.65335 to the franc and the 1934 valuation of the dollar are: 


ZOU ALAN Cave de A RES S SAS eee ea hae etes =) 16.58 
600. 000: TANOB 15.4 entara wes ately T ee aees rows 39,801.00 
2,000,000 francs... . ee ces eee eee eee eee eee eens 132,570.00 


The French franc as referred to elsewhere in this articl2 has the same United States currency 
equivalent as that given above. 
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the complications involved the United States delegation called attention to 
the fact that there would be, to a certain extent, an overlapping between the 
liability provisions of the proposed collisions convention and those of the con- 
vention dealing with the liability of the air carrier in international transporta- 
tion adopted at the Second International Conference on Private Air Law, 
held at Warsaw in 1929, and of the convention relating to damages caused 
by aircraft in flight to persons and property on tke surface adopted at the 
Third International Conference on Private Air Law, held at Rome in 1933.° 

As the result of the many objections to the colfsions draft the presiding 
officer of the Brussels Conference submitted a resclution providing that the 
entire matter, including the proposals and observations that had been sub- 
mitted at Brussels, be referred to the CITEJA for study. ‘This resolution, 
which was entirely in accordance with the point of view of the United States 
delegation, was adopted unanimously. The reasons given for this decision 
were as follows: 


The Conference not having been able, because of the multiplicity of 
new proposals and the lack of time available, to undertake a careful 
examination of the draft convention for the unification of certain rules 
relating to aerial collisions, which had been submitted to the Confer- 
ence, decides to refer consideration of this draft to the next diplomatic 
conference. Furthermore, in view of the fact that several states have 
submitted remarks and proposals on that draft, the Conference decides 
to refer these remarks and proposals to the CITEJA so that the 
latter may study them and, possibly, alse prepare new proposals to 
7 submitted to the Fifth International Conference on Private Air 

aw,’ 


The CITEJA has not had an opportunity to edopt in plenary session any 
new text on aerial collisions. However, at the CITEJA meeting held in 
Paris beginning on January 22, 1946, there was a review by the Third Com- 
mission of the subject of collisions, which will oe considered further at the . 
meeting of the CITEJA commissions scheduled to be held in Paris beginning 
on July 9, 1946. i 


6 For a description of the Warsaw and Rome Conventions see “The Growth of Private 
International Air Law,” in The George Washington Law Eeview, Volume 13 (1945), page 276. 

7 The unsettled political situation arising from the Munich Conference and the desire of 
the delegates to leave Brussels at the earliest possible moment appear to have been impor- 
tant factors in the decision to postpone consideration of the draft convention. As of interest 
in this connection, the United States delegates to the Brussels Conference concluded ‘their 
report to the Secretary of State with the following observation: 

While it is not within our province as delegates t an international air-law conference 
to make comments on questions of a political nature, it is believed that we might ap- 
propriately make the observation that the Delegates to the Brussels Air-Law Conference 
were in session at a time when there was a tense situation in Europe, cue to the threat- 
ened outbreak of war, and that this situaticn was in striking contrast with the spirit of 
cooperation and goodwill exhibited by the assembled delegates at Brussels, representing 
nations in many parts of the world, in their sucessful efforts to reach an amicable 
agreement on outstanding questions of international importance. 
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Aggregate or Overa® Limitation of Liability of Operators-of Aircraft® 


The Third Commissicn of the CITEJA had the subject of aggregate or 
overall limitation of Lability under consideration and reached important 
decisions on the matter at its session at Berr, Switzerland, in September, 
1936.° The immediate question under consideration had to do with the 
situation where in a sinz accident the overator of an aircraft might be held 
liable under two or mora private air law conventions. The reporter for this 
subject submitted for consideration at Bern the following alternative systems: 


First System 


Possible, additior. so the draft col-sions convention of an article pro- 
viding that there shail be a single maximum indemnity to be paid by the 
operator of the aircraft for all the damages caused by the fact. of the 
collision (damages tc the colliding aircraft and tke occupants thereof . 
and damages to third varties on the surface}. The reporter thought 
that provisions for priority in the settlement of claims of injured third 
parties on the surface az had been suggested Ly some experts might be 
inequitable so far as concerned other injured persons, in that the dam- 
ages recoverable by such other injured persons migh: be inadequate, but 
proposed a zormula for such priority in the evens that it should be 
desired by the Commission. The reporter suggested that this first 
system might be completed by the incorporation in the then proposed 
salvage at sea convertion !° of a maximum liability within the amourts 
set forth in the Rome Convention on liability to taird parties on the 
surface. It was further suggested by zhe reporter that the principle of 
aggregate limitation of liability might be extanded t3 include the War- 
saw Convention of 1623. 


Second System 


This system would be the approval by she Fourth International 
Conference on Private Air Law of a protocol providing in effect that m a 
single accident, where there might ordinerily be simultaneous damages 
under several private sir law conventions, the air‘transport operator or 
carrier in internationa. air navigation would nevertheless not be liable 
beyond a single amount which would be a sum within the limits of 
600,000 and 2,000,000 francs, the minimum and maximum limitations 
of liability found in tha Rome Convent-on of 1933 on liability to third 
Lect on the surface, end in the then proposed convention on aerial 
collisions. 


The United States delegetion at the CITEJA session at Bern in 1936 
stated that, while ths study of the problem of aggregate limitation of liability 


8 Also referred to as a “global limitation,” whereby taere would be a decrease of the total 
liability under two or more private air iaw conventions in connection with a single accident. 

9 See U.S. Aviation Reports, 1934, peze 296, for report of United States delegation on the 
Bern session. l 

10 This has reference tc a draft coavzntion on assistance and salvage of aircraft and by 
aircraft at sea, developed by CITE Jas, on which final aczion was taken az the Fourth Inter- 
national Conference on Private Air Law, held at Brusse's in September, 1938. 
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with a view to arriving at an ultimate solution was not believed to be prema- 
ture, sufficient data on which tc base an ultimate conclusion was not yet 
available. The delegation pointed out that its studies of the question had 
revealed a number of serious cormplexities which would require careful con- 
sideration, among them being the following: 


(1) Whether all the pertinent conventions should be included in the 
aggregate limitation of liability. 

(2) What priorities, if any, should be provided for, and whether a lien 
should be given to third parties on the surface. 

(3) The difficulties arising in a particular case where a country has 
ratified two or perhaps three but not all-of tke several conventions that 
might be involved. 

(4) A lack of uniiormity as to the standards of limitation and the in- 
definiteness as to possible mounts of recovery under the several per- 
tinent conventions. 


The private air law conventions referred to a3 being pertinent were the 
Warsaw Convention of 1929, Rome Convention of 1983 on liability to third 
parties on the surface, and the then proposed conventions on aircraft salvage 
at sea and aerial collisions. zer hearing the views of other experts at Bern, 
the Reporter for this subject expressed doubt wkether either of the two sys- 
tems he had proposed would be practicable. He suggested in this connection 
that the only solution might be to provide for some plan of aggregate limita- 
tion in the proposed convention on aerial coll:sions, with the possibility, 
however, of including in the plan of aggregate limitation provisions of the 
Rome Convention of 1933 on liability to third parties on the surface. 

A member of the CITEJA from Poland shared the view of the United 
States delegation that it was too early to make any general commitment on 
the subject of aggregate limitation and made the comment that the Third 
Commission should not go into an accounting ~echnicality at that time for 
the purpose of establishing a new rule of law. ` 

There was finally presented for a vote of the delegations the question 
whether the limits of liability in the proposed collisions convention and the 
Rome Convention referred to above should remain cumulative. By a vote 
of six to four of the delegations it was decided to preserve the rule of cumula- 
tion of liability with respect to these two conventions. The United States 
delegation voted with the majority. The Third Commission had, in the 
course of its discussions at Bern, already eliminated the other private air law 
conventions from any consideration of the general question of aggregate 
limitation of liability. The United States delezation had expressed the view 
that a thorough study of the entire question of aggregate limitation should be 
made; that all private air law conventions imposing liability should be taken 
into consideration; and that the subject should be dealt with in a separate 
convention if the principle of aggregate linxitation should eventually be 
adopted. -It was therefore thought at the tims of the vote referred to above 
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that the United States deiegaticn’s views would better be sustained by a vote 
that at least would leave zhe entire question in statu quo rather than to make 
a definite commitment that aggregate limitaticn should apply to some but 
not to all the private air law conventions. The practical result of the Com- 
mission’s decision, which was concurred in by the CITEJA in plenary session 
at Bern, is understood to have been an indefinite postponement of any deci- 
sion on the principle of aggregate limitation. The subject of overall or 
aggregate limitation of liability will be considerad further at the meeting of 
CITEJA commissions schaduled to be held in Paris beginning July 9, 1946. 


Proposed Convention on Assistance and Salvage of Aircraft by Aircraft on Land 


The CITEJA began consideration of the subject of assistance and salvage 
in July 1930. Prior to the CITEJA session at The Hague in 1935 that com- 
mittee had been proceeding on the assumption that any draft developed 
would deal with both salvege at sea and selvage on land. However, it was 
decided at The Hague in 1935 that land eyes should be dealt with asa 
separate subject. 

At the meeting of the Third Commission i in Faris in January, 1939, the 
Reporter presented the thiri draft of a proposed convention on land A 
Although the United States delegation participated in the discussions on the 
various articles of the draft with a view to assisting in the improvement of the 
text, it nevertheless submited observations in writing, developing the posi- 
tion previously taken by United States delegations, which had raised the 
basic question whether there was any great interest in this subject or any par- 
ticular need for proceeding with the development af the land salvage project. 
It was understood that neitier the British nor the German members of the 
CITEJA had any more interest in this subject tkan the United States ex- 
perts. However, the Italian and French dslegations felt that it would be 
desirable to proceed with tha study of land salvage. 

In June, 1939, the Reporter presented a fourth preliminary draft, EE 2 
of which reads in part: 


(1) Any person exercising the functions of commanding officer aboard 
an aircraft shall be bound to render assistance to any person who is 
embarked on board an sircraft and is in danger of being lost, on land, 
provided that the aircraft in distress is situated in one of the zones 
defined in Article 3 below anc that suca assistance may be rendered 
without serious danger tc the aircraft, he7 crew, her passengers, or other 
persons. 

(2) For the purposes of this convention, assistance shall meán any 
help which may be given to a person who is on land in danger of being’ 
lost, under the circumstances sat forth ir paragraph (1) of this article, 
even ‘by merely giving incormation to another possible salvor. 
` (8) The obligation of assistar:ce shall not exis’ unless the aircraft is in 
the course of a flight or ready to deparz, and unless it is reasonably 
possible for it to render useful aid. 
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Article 3 of the fourth preliminary draft reads m part: 


(1) The zones stipulated in paragraph (1) >f Article 2 shall be zones 
known to be devoid of all normal means of assistance and relief. Their 
boundaries shall be determined by the States within whose territories 
they are included. 


In addition, the fourth E draft on land salvage, like the third 
draft, contains a number of basic principles of the aircraft salvage at sea con- 
vention adopted at Brussels in September, 1938, including provisions for the 
payment of indemnity for expenses incurred and damages sustained by the 
salvor in rendering assistance. This principle of payment of indemnity in 
aircraft salvage cases is a new one which was developed by CITEJA and in- 
corporated in the Brussels Aircraft Salvage at Sea Convention of 1988. 
“Indemnity” is to be distinguished from “remuneration” awarded to the 
salvor for the saving of lives and property. . 

It will be recalled that the aircraft salvage at sea convention, which applies 
to assistance by aircraft to other aircraft and to surface vessels and to assist- 
ance by surface vessels to aircraft, is not applicable to military, customs, or 
police aircraft and vessels. The proposed land salvage convention would ac- 
cord to such government aircraft the right to receive assistance without any 
obligation to assist, snd without being subject to the jurisdiction of the 
courts in suits for indemnity or remuneration. Under the Brussels aircraft 
salvage at sea convention of 1938 government aircraft or vessels other than 
military, customs, and police aircraft or vessels cre obligated to assist and 
have the right to receive assistance, but are not subject to the jurisdiction of . 
the courts. Likewise in the proposed land salvage convention, government 
aircraft other than military, customs, and police circrait would be obligated 
to assist and would have the right to receive assistance, but would not be 
subject to the jurisdiction of the courts. It is o? interest to note that the 
Brussels Maritime Salvage Convention of 1910 “‘does not apply to ships of 
war or to Government ships appropriated exclusively to a public service.” 

The following is a résumé of certain of the written observations on land 
salvage submitted by the United States delegat.on at the meeting of the 
Third Commission in Paris in January, 1939: 


In contemplating any zoning scheme that might be suggested, aside 
from the practical difficulties involved there arises the fear that such a 
scheme might eventuate in further restrictirg the freedom of interna- 
tional air navigation already affected by tke creation of national air 
space reservations (prohibited areas). 

The draft convention.would impose upon aviators in or near the desig- 
nated zones a duty, under sanctions, to render assistance, the expense of 
which would have to be borne by the aviators in difficulties in those 
‘areas. The draft therefore places another 2xpense upon an industry 
more or less dependent on government support and already heavily 
burdened with ordinary and developing expenses. This element of 
added cost is regarded as being of fundaments] imvortance to air carriers 
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especially to those in che United States which, in a number of instances, 
have received substantial help from searching and aiding parties without 
compensation. 

- To crystallize in lav a right to an award for such services would appear 
to be highly questiorable from a praztical oint of view at this stage in 
the establishment of air transportation. It is suggested that airmen 
may be depended upon to assist their fellow aviators in misfortune 
without the impositizn of legal sanctions. 

The aircraft salvage at sea sonvertion presents an entirely different 
situation. As to the sea thers is a well-established, ancient maritime 
law, and the problem was to adapt ths operations of aircraft over seas to 
existing maritime law. Aeroplanes sre peculiarly lable to total loss at 
sea and the need for encouragirg the most,rapid service of assistance and: 
salvage is readily perceived, 

In any consideraticn of this project one should not lose sight of the 
fact that the ability cf modern aircraft to render any useful aid under 
the terms of the proposed convention would be extremely limited. 


It may be of interest to add that at the meeting in Paris in January, 1939, 
the United States delegation also called attention to the coast-guard services 
provided by individual governments for tae benefit of persons on board sur- 
face vessels without expense to the chippirg industry and referred to the pos- 
sibility of having analogous ‘‘aviation-guerd services” provided withcut ex- 
pense to the aviation industry by the governments exercising sovereignty 
over regions where ordinery means of assistance woulc not be available to 
aircraft in distress. The delegation further suggested that there might be 
some cases where an inteztaational patrol service could be provided by the 
collaboration of several gcvernments, in much the same way that certain 
governments have codperated in maintaining the North Atlantic ice patrol 
service for the benefit of saipping and without expense to the shipping in- 
dustry. The United States delegation thought that, if aircraft salvage on 
land were important enough to require attention, the problem might first be 
approached through the crganization of <n air patrol service, which, how- 
ever, in the view of the delagation, would be a matter of public law and not 
one of private airlaw. During the CITEJA meetings held in Paris in Janu- 
ary, 1946, the Third Commission of CITAJA reviewed the subject of land 
salvage. This was immediately followed. by the adoption by CITEJA in 
plenary session cf a propcsed land salvage convertion based on the Third 
Commission’s project. | 

The Convention on International Civil Aviation concluded at the Inter- 


u Bee Arnold W. Knauth, “The CITEJA meefing in Paris in January, 1939,” in The 
Journal of Air Law and Commerce. Vol. X (1989), p. 167, in which Mr. Knauth commented 
on the discussions concerning lard salvage. i 

For a translation of a preliminary draft o2 land salvage prepared for consideration by the . 
Third Commission in Paris in key, 1937, see The Journal of Air Law, Vol. VIII (1937), 
p. 350 and U. S. Aviation Repects, 1937, p. 376. Modifizations of this draft were subse- 
quently made by the Third Cornmission. 
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national Civil Aviation Conference, held at Chicego from November 1 to 
December 7, 1944, also deals with the question of assistance to aircraft in 
distress. Article 25 of the Chicago Convention, which is not yet in force, 
provides that each of the contracting states shall, insofar as it may find this 
to be practicable, furnish measures of assistance tc aircraft in distress in its 
territory and allow, subject to control by its own a-1thorities, the authorities 
of the state in which the aircraft is registered or the owners of such aircraft to 
furnish such measures of assistance as the circumstances may require. 
When undertaking search for missing aircraft eack contracting state under- 
takes to collaborate in any coérdinated measures waich may, pursuant to the 
Chicago Convention, be recommended from time to time. It will be ob- 
served that this provision of the convention differs from the salvage conven- 
tions developed by CITEJA in that the convention adopted at Chicago does 
not place an obligation on individuals to assist aircraft in distress but imposes 
certain obligations in this respect upon the contracting states. 

Annex L of the technical annexes as adopted in provisional form at the: 
Chicago Aviation Conference contained detailed provisions relating to the 
investigation of accidents as well as assistance to and search for aircraft in 
distress in territory of a contracting state and indicated that special consider- 
ation would be given to the conditions under which search and rescue would 
also be conducted on the high seas and in uninkabited areas. It is þe- 
lieved to be quite evident that careful consideration will have to be given to 
the bearing which search and rescue measures adopted within the field of 
public international air law will have, not only on the Brussels sea salvage 
convention of 1938, but also on the draft convention on land salvage adopted 
by CITEJA in January 1946. 


Proposed Convention on the Legal Status of the Aircraft Commander 


A draft convention on the status of the aircraft commander was adopted 
provisionally by the CITEJA at its Sixth Sessior, held at Paris on October 
23 and 24, 1931." The following are among the more important provisions 
of the draft: 

The aircraft commander shall be the person vested with the powers of 
safety, discipline, and authority on board the aircraft. Any aircraft capable 
of carrying at least X persons or X # tons of goods must have on board a 
person especially invested with the powers of a commander. On other air- 


ue The Interim Council of the Provisional International Civil Aviation Organization 
(PICAO) provided for at the Chicago Aviation Conferene, now functioning at Montreal, 
Canada, has divided Annex L into two sets of international standards and recommended 
practices, one set relating to investigation of accidents, ard the other to search and rescue 
activities. 

2 For a translation of the convention see The Journal af Air Law, Vol. vu (1937), p. 
339; U. S. Aviation Reports, 1937, p. 394. 

13 The number has not yet been determined. 
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craft the appointment of the commande: shall be optional. In the absence 
of an appointed commander, the functions shall be performed by the navi- 
gator or, in his absence, by the pilot. Inthe absence ot a special agency, the 
pilot has only the powers af safety, discipline, and authority contemplated by 
the proposed convention. The choice of the commander and the granting of 
the special agency referrec. to shall devolve upon tae operator of the aircraft. 

The commander shall be the master on board. He shall have disciplinary 
powers over the navigating personnel (erew) as long as he requires their 
services, and authority with respect to the passengers as long as they are on 
board the aircraft. He shall have the rght, even without special agency: 
(a) to make the necessary purchases for the trip undertaken; (b) to make the 
necessary repairs to the aircraft; (c) to taze all necessary steps and incur all 
necessary expenditures tc safeguard the vaggage and goods carried; (d) to 
negotiate loans in order to give effect to the powers indicated under (a), (b) 
and (c); (e) to hire and dismiss members of the crew. The powers of the 
commander may be enlarged by a speciel agency. They may also be re- 
stricted; however, the use of such restriction as a defense against third 
parties is conditioned upon proof, by the operator, that the third parties have 
had knowledge cf the restriction. The ccmmarder shall not have the right 
to sell the aircraft or to encumber it wich mortgages or other real rights 
(claims in rem), without £ special agency Representation of the operator 
by the commander, as well as the powers to perform tke acts mentioned in 
clauses (a), (b), (c), (d) amd (e) above shall last as long as the commander 
exercises his duties in connaction with a specific trip. 

The question whether she draft convention on the status of the com- 
mander should be combined with the draft relating to the legal status of the 
aircraft navigating personnel has been reserved by the CITEJA for future 
consideration. The subjezt of the legal status of the aircraft commander 
will be considered furthe: at the meetiag of the CITEJA commissions 
scheduled to be held in Paris beginning or July 9, 1946. 


Proposed Convention on the Legal Status of the Aeronautic Navigating Personnel 


The Fourth Commission of the CITEJA had the subject of the legal status 
of aeronautic navigating p2rsonnel under consideration for several years. 
The purpose of the draft convention is to define certain principles governing 
the making of the contracts of employment of the navigating personnel af air- 
craft, the jurisdiction of the commander cf the aircraft over the personnel 
while in foreign countries, the rights of the crew as far as concerns their wel- 
fare during their stay in suzh countries, and the obligation of the employers 
to repatriate members of ths crew upon termination of their services. 

When the draft convention was under zonsideration the United Siates 
delegation stated that there was no reason why the benefits of the draft con- 
vention should be limited to personnel employed by regular air transport 
lines and proposed that these benefits also apply te the crews of non-com- 
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mercial aircraft since there was a tendency on the part of private individuals 
to employ on such aircraft large enough crews to warrant such broader ap- 
plication of the provisicns of the convention. The American proposal was 
adopted by a vote of seven delegations to six. 

There was protracted discussion whether the draft should contain an arti- 
cle determining what national laws should govern the contract of hire. A 
Norwegian member of the CITEJA. contended that the proposed convention 
should not undertake to settle queszions that might arise under the conflict of 
laws. He thought that this was a matter for the devermination of the courts. 
However, his view did not prevail and the United States delegation partici- 
pated in the submissicn of proposals on the subjzct which resulted in an 
agreement on an article the text o? which appears in the latest draft of the 
Reporter as Article 2. This article reads: 


Subject to compliance with the provisions of this Convention, the 
contract of hire of the navigating personnef shall be governed by the 
laws of the State of registraticn of the aircraft on board which the mem- 
ber of the navigating personnal undertakes to perform one of the duties 
provided for in Article 1.44 

However, if the contract o: hire relates to duties to be performed on 
more than one aircraft registered in different States, it shall be governed 
by the laws of the State of the employer. 

The intent of the parties may eliminate the laws mentioned above by 
having the laws of one of the High Contrecting Parties govern the 
contract. 

The laws of the place where the contract o7 hire is entered into may, 
furthermore, impose upon the parties certaim requirements considered 
in such place as being of a public character. 

As regards the discipline on board, the laws of the State where the air- 
craft is registered shall be applicable. 


In the course of the discussions on the draft the Reporter was asked to 
clarify the provision that the “absence” of a written contract would not 
affect the existence or validity of the contract of hire. The United States 
delegation desired to know whether the use of tae word “absence” meant 
that there could be an oral contract. The Repor:er stated that the contract 
would have to be in writing and that the absence of a written contract might 
mean only a question of enforcing penalties under the national law for not 
having the contract in writing. This question is daalt with in the latest draft 
of the Reporter as follows: 


Absence, irregularity, or loss of the written contract shall affect 
neither the existence nor the validity of the zontract of hire which shall 
nonetheless be subject to tke rules of this convention. 


4 Article 1 reads: ‘‘For the purposes of this Convention navigating personnel shall mean 
any persons (including the aircraft ecmmander) who are assigned to the handling of the 
aircraft or to perform other services cn board, and who 3re hired and paid for such pur- 
poses.” 


t 
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This provision seems to 3e somewhat ambiguous and will doubtless require 
clarification if it is to be -atained. 

The following is a brief summary of several of the more important provisions 
of the latest draft as prepared by the Reporzer in June, 1939, on the basis of 
decisions reached by the curth Commission in Paris in May, 1938. 

The contract of hire must be in writing and contain various clauses relating 
to the conditions of emplcyment, including a statement as to the service for 
which the person has been hired, the amount of wages, and the length of em- 
ployment. In case of necessity the commander of the aircraft may tampo- 
rarily assign anv member of the navigating personnel to perform services 
other than those for whic he has been hired. Any contract of hire which 
expires during the course o? a trip will be extended up to the next scheduled 
stop of the aircraft. If a replacement of the person whose services are con- 
sidered to be indispensable zannot be made az thet stop the contract will con- 
tinue in force until such revlacement becomes possible. 

Subject to the rights and cbligations of the parties and to the obligation to 
repatriate, the commander of the aircraft shall heve the right, for serious 
reasons which he shall shov. to disembark an-7 memoer of the navigating per- 
sonnel at any place where acrmal means of repatriation are available. “Any 
member of the navigating personnel may, while abroad, demand his immedi- 
ate disembarkation in the cases and under the conditions provided for by the 
laws of the state of registretion of the aircreft cn which he has embarked. 
Any member of the navigering personnel disembarked during the life of or 
upon the termination of his contract of hire nas the right to be repatriated. 
Repatriation shall be construed as the right to be brought back to one’s own 
country or to the place of hire, and shall be considered as having been ac- 
complished through the fuznishing of employment on another aircraft des- 
tined to a place to which repatriation can properly be made, or the furnishing 
by the employer of a sum o- money necessary to cover the cost of repatria- 
tion. The laws of the state where the aircraft is registered shall indicate by 
whom the cost of repatriation is to be borne. However, the cost of repatria- 


tion cannot be charged against the person repatriated except where the | 


causes of dismissal of the person concerned are imputable to him. Such 
causes may not include either an accident occurring in the service of the air- 
craft or sickness not causea by a voluntary act or negligence of the person 
repatriated. All expenses incident to travel, such as lodging, subsistence, 
and medical care, are to be included in the cost of repatriation. The provi- 
sion for medical care was made pursuant to a proposal of the United States 
delegation. If a person is tz be repatriated as a member of a crew, he shall 
be entitled to remuneration for the services rendered during the trip. - 

It may be of interest to ncte that a differences of opinion arose between the 
International Labor Office and the CITEJA as to which organization should 
have jurisdiction in the drafting of a convention on the conditions of employ- 


ment of the navigating personel of aircraft. It was finally arranged to have - 


a representative of the ILO participate in the CITSJA discussions of the 


W 
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various articles of the proposed convention. The project relating to the 
legal status of the aircraft navigating personnel wil be considered further at 
the meeting of the CITEJA commissions to be held in Paris in July 1946. 


Draft Convention on Ownership of Atreraft and the Aeronautic Register 


At the first meeting of the CITEJA in Paris in 1926 the task of drafting a 
convention on the ownership of aircraft and the ceronaztic register was as- 
signed to the First Comraission. Preliminary drafts of zhe convention were 
considered by that Commission from 1927 to 1981 inclusive and at plenary 
sessions of the CITEJA in 1929, 1930, and 1931. The final draft was ap- 
proved by the CITEJA in 1931, but was never presented to an international 
conference on private air law. The CITEJA at its thirteenth plenary ses- 
sion, in 1938, returned the draft convention to the First Commission for 
reéxamination. 

The final draft provides that aircraft registered in a Szate and used in inter- 
national navigation (registration establishing the nationality of the aircraft 
under public air law) shall be recorded by the owner m a public register ™ 
maintained- for the purpose of giving notice of title and property claims, and 
that aircraft recorded in one State cannot be recorded in another State unless 
the owner proves that the first recording has been cancelled. Such recording 
of title may be made on the ordinary register which establishes the national- 
ity of aircraft under public air law or on a separete register especially main- 
tained for the purposes of the proposed convention. If aircraft are subject 
to mortgages, liens or other property claims, the property record may not be 
transferred unless the creditors agree to the transfer or unless proof is offered 
that the debts secured by the encumbrances heve be2n paid. Where the 
creditors consent to the transfer, the charges ertered on the first property 
record are transferred to the new property record. Provisional recording of 
title may be made of aircraft under constructicn or not yet placed on the 
register which establishes the nationality of tke plane. Aircraft engines, 
tools and everything intended for the permanen: use zf the aircraft are con- 
sidered an integral part of the plane even thougk temporarily detached from 
it, subject to the rights of third parties acquired in good faith. The pro- 
posed convention specifies the information to ve rezorded on the aircraft 
property record and provides that all recorded transfers of title, assignments, 
cessions and renunciations of property rights shall be valid as to third parties 
from the date of recording. Any defect in the t.tle of a recorded owner may 


16 For a translation of the preliminary draft convention on the legal status of the navigat- 
ing personnel prepared for consideration at the meeting cf the Fourth Commission in Paris 
in May, 1937, see The Journal of Air Law, Vol. VIII (1887), p. 342. This draft was con- 
siderably modified at sessions of the Fourth Commission 

16 Registration, or recording, under the draft convention, unless otherwise indicated, is to 
be distinguished from registration under public air law, ky which the nationality of aircraft 
is determined. For the purpose of clarity the aeronautic register which is the subject of this 
Convention might be described as the aircraft property record. 
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not be invoked against anyone who has ace uired such title in good faith 
from the recorded owner. Recordings on th2 special property record must 
be reproduced on the certificate of registrati«n by whici the nationality of 
the plane is determined. 

During the consideration by the CITEJA of the draft convention long 
discussions were held on the following questions: (1) whether the engine and 
other detachable parts of the plane should b- regarded as integral parts of | 
the plane for the purpose of recording title, mortgages. and other claims; 
(2) whether recording of title and other prcperty rights established such 
rights or was merely declaratory thereof, that is, whether recording was 
absolute proof of title or a presumption sub=ct to rebuttal. On the first 
question it was decided, although there was Srong dissent, that the engine | 
and other detachable parts were integral parts of the aircraft for the purposes 
of the proposed convention. In the discussicn on the second questior. the 
CITEJA did not reach a cleer conclusion anc the draft convention appar- 
ently does not deal specifically with all the effects of the registration or 
recording of a defective title through fraud or otherwise, although it would 
seem from the language of Article 9 of the proposed convention that third 
parties acquiring in good faith from the recorded owner acquire a valid title.” 

The delegates to the International Civil Avistion Conference held at Chi- 
cago adopted a resolution calling attention to she desirability of having the 
various governments reach a common underst nding on the legal questions 
involved in the transfer of title to aircraft aml recommended that consid- 
eration be given tc the calling of an internaticaal conference on private air 
law for the purpose of adopting a conventior dealing with this matter.1® 
The resolution recommended that the propos2d conference include in the 
bases of discussion the CITEJA draft Conventon on the Ownership of Air- 
craft and the Aeronautic Rezister. 

In view of a resolution adopted by the Im-erim Council of PICAO at 
Montreal in November 1945 in favor of havinz draft conventions adopted 
by CITEJA in plenary session referred in du course for final action to 
PICAO, a procedure concurred in by the CITDGJA at its January 1946 ges- 
sion, the 1931 CITEJA draft conventions relating to (1) aircra2t mortgages, 
discussed below, and (2) the aeronautic register will be referred by CITEJA 
to the Secretariat of PICAC at Montreal foz appropriate disposition in 
accordance with the new procedure. 


Draft Convention sn Aerial Mortgages, Other Beal Securities, and Aerial 
Privileges 


The subject of mortgages and other property rights with reference to air- 
craft was assigned to the First Commission et the first meeting of the 


17 For a translation of the dreft convention as adopted my the CITEJA in 1931, see De- 
partment of State, Tremy Information Bulletin, No. 40 (January 1933), p. 38; see also 4 T'he 
Journal of Air Law, Vol. VIII (1987), p. 325. 

18 Resolution No. V in the Final Act of the Chicago Co-ference. 
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CITEJA in 1926, and was considered by succeeding sessions of the Com- 
mission and by the CITEJA in plenary session in 2onnection with the draft 
convention on the ownership of aircraft and the aeronautice register, the pro- 
visions of which are closely related to the draft on mortgages, other real 
securities, and aerial privileges.!® The latter draft, as well as the one on 
ownership and the aeronautic register, was approved at the Sixth Session of 
the CITEJA in 1931, but was never submitted to a periodic ternational 
conference on private air law.?° 

The draft convention on mortgages defines an circrafs mortgage as a real 
security (claim in rem), whatever its name and o-igin, which is recorded in 
the aircraft property record and which assigns the aircraft to the payment of 
a debt, the amount of which is also recorded. Article 2 of the draft conven- 
tion provides that aircraft mortgages duly estabLshed under the law of the 
state on whose register the aircraft is inscribed shall produce the effects de- 
termined by the proposed convention. It is not entirely clear irom the 
text of Article 2 whether the word ‘“‘register” as used therein refers to the 
aircraft property record or the register which desermines the nationality of 
the aircraft. It is believed, however, that Artizle 2 refers to the register 
which establishes the nationality of the aircraft. Priority among the 
mortgages is determined by the order of recording on the aircraft property 
record. | 

Claims having preference over mortgage debts are given priority in the 
following order: (1) airport charges and other ckarges for public air naviga- 
tion services arising from the last flight; (2) compensation due for salvage or 
assistance; (8) amounts due for repairs made by the commander of the 
aircraft or by his order in the course of a trip for the purpose of the actual 
preservation of the sircraft. The draft conveation also provides that in 
case of the sale of aircraft under a creditor’s attachment or in execution of a 
judgment and in the case of attachment before judgment, such procedures 
must be noted in the aircraft property record. In case of judicial sale the 
recorded owners anc creditors must be notified in advance of the sale. Such 
sale operates to transfer title and to subject ary chazges on the aircraft to 
the laws of the place of execution. No mortgage or transfer of title made 
after notice of attachment or of execution prozeedinzs is valid against the 
attaching or judgment creditor. A mortgage 2xtinguished by judicial sale 
under the laws of a contracting state must be released by the competent 
authorities of the State where the mortgage is recorded, upon receipt of a 
certified copy of the adjudication. 

The question whether there could be an aircraft mortgage was a difficult 
one in view of the fact that at the time of the discussions the laws of only 
three states namely France, Italy, and Finland recognized the existence of 


19 The word ‘“‘privilezes” as used in the conventien relates to preferred claims or 
liens, 

20 At its Thirteenth Session in Brussels in 1988 the DITEJA decided to reconsider the 
draft convention on aerial mortgages. . 
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aircraft mortgages." In answer to the objections to giving an international 
status to aircraft mortgages from the point of view of national laws, it was 
maintained in the CITEJA discussions that the purpose of the draft conven- 
tion was to establish the aircraft mortgage as an internetional instrument of 
credit and that the only two conditions required for internationally estab- 
lishing such an instrument would be the reciprocal recognition of such 
mortgages as exist under netional laws and their recording in a public 
register. 

With regard to the definition of mortgages and analogous real securities 
there were lengthy discussions as tc the nature of the encumbrances to be 
covered by the convention, and the general cpinion was that the term 
“aircraft mortgage” should include all liens and encumbrances established 
by national laws and by judicial acts, as well as by contracts between the 
parties. The question was raised whether the “floating charge” recognized 
in British law came under the definition of a mortgage and would be affected 
by the convention. The general view was that the “floating charge” 
would not be affected. 

Another important part of the CITEJA draft which was discussed at 
length was the article relating to priority among the claims having prefer- 
ence over mortgage debts. The provisions of the Brussels Convention on 
Maritime Liens, of 1926, were taken és the basis for the original draft article 
on this subject. The provisions finaly agreed upon appear as Article 7 of 
the draft convention approved by the CITEJA in 1931. With the purpose 
of limiting such preferred claims as much as possible in order t3 preserve the 
mortgage creditor’s interest, the list of preferred claims in the 1931 draft 
includes only three categories: airport fees, salvage claims, and claims for 
repairs. The question whether lienors other than those asserting claims for 
airport fees, salvage services, and repairs, should have priority over the 
mortgage creditors and preferred creditors was the subject of much discus- 
sion. Because of the great diversity cf national laws regarding the right to 
assert a lien, the CITEJA decided to omit any specific mention of the gen- 
eral right of lien in the draft convention. 

At the Fifth Session of the CITEJA in October, 1930, the Reporter pro- 
posed to abandon the project under consideration for the reasons that, in his 
opinion, international regulation of aircraft mortgages could not be achieved 
at that time and that the proposed convention did not provide surficient 

21 Section 503 of the United States Civil Aeronautics Act of 1938, as amended (52 Stat. 
1006; 54 Stat. 1285; 49 J.S.C. 528) provides fcr the recording of all canveyances affecting 
title to or interest in any civil aircraft of the United States or any portion thereof, in order to 
be valid against third perties taking in good feith. It also provides that the records shall 
show the interest transferred, the interest of the vendor, if any, and amcunt of indebtedness , 
secured by the conveyance. It is of interest tc compare this section of the 1938 Aci with 
the provisions of the CITEJA draft eonvention on aircraft morigazes. A translation of the 


CITEJA draf convention appears in Department of State, Treaty Information Bulletin, 
No. 40 (January 1933), p. 33; also in The Journal of Air Law, Vol. VIII (1937), p. 330. _ 


PENDING ‘PROJECTS OF CITEJA l 297 


security for the mortgage creditor. The Reporter’s proposal was not 
adopted, however, and, as stated above, the completad draft was approved 
at the 1931 session of the CITEJA. 

The delegates to the recent International Civil Aviation Conference at 
Chicago included in Resolution No. V, mentioned above, a recommendation 
that the CITEJA draft Convention on Mortgages, Other Real Securities, 
and Aerial Privileges be included in the bases of discussion at a possible early 
international.conference on private air law, which would deal with legal 
questions involved in the transfer of title to airzraft.** 


Draft Convention on Collaboration of the CITEJA ir- the Interpretation and 
Execution of Internaticnal Conventions on Private Air Law 


The attempt to draft a convention on the collaboration of CITEJA in 
the interpretation and execution of conventions on private air law resulted 
from the introduction of a resolution by. the French delegation at the Third 
International Conference on Private Air Law held in Rome in May, 1933. 
The resolution would have conferred upon the CITEJA the power to give 
its opinion on or interpretation of texts of privete international air law-con- 
ventions when requested by a public administration or an international or- 
ganization, without prejudice, however, to the right 2f interpretation exer- 
cised by the judicial authority before which s dispute might be brought. 
This resolution had been intrcduced as a conzequeace of several requests 
presented to the CITEJA by the Internatiomal Air Traffic Association * 
for interpretation of provisions of the Warsaw Convention of 1929. The 
resolution as originally introduced at Rome in 198 was opposed by the 
United States, British, and Netherlands delegetions, and was amended by 
the Rome Conference to take the form of a vécu expressing the wish of the 
Conference that the CITEJA study the question whether, to what extent, 
and in what manner it could “give its opinicn on zhe interpretation” of 
international conventions on pzivate air law when requested to do so under 
the conditions outlined in the r2solution as originally >resented to the Rome 
Conference. 

The CITEJA referred the matter to the F:rst Commission in October, 
1933, and that Commission, after having considered several preliminary 
drafts, prepared a project on interpretation and execution of private air law 
conventions for submission to the Twelfth Plenary Session of CITEJA held 
at Bucharest in September, 1937. That project provided that the CITEJA 


216 For a statement as to the present status of this proposed coavention see last paragraph 
of preceding discussion regarding ownership of aircraft end the aeronautic register. 

2 An organization, generally referred to as IATA (International Air Traffic Association), 
composed principally cf European air transport operatcts, conserned with technical ques- 
tions relating to air traffic and operating problems. This organization has been superseded 
by the International Air Transport Association organized on April 19, 1945 at Habana, 
Cuba, also referred to as IATA. 
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should furnish an edvisory cpinion on the meaning of the provisions of in- 
ternational conventions on private air law when requested to dc so by a staze 
represented on the CITEJ.4 or by any official organization af an interna- 
tional character. However, when the First Commission’s draft was pre- 
sented at Bucharest the Feporter also submitted a substitute project 
drafted by him after constltation with certain members of the CITHJa. 
The substitute projact provided that if the CITEJA were requested by “any 
person” to interpr2t the tems and provisions of a conventicn on private 
international air lew, in the preparation of which it had ccntributed, it 
should confine itseE to she -urnishing of the pertinent documents; but that 
if the CITEJA wer2 consulted by one or more states represented thereon, it 
should render an opinion, with she.reasons therefor, which would have tke 
status of a legal consultation only. The substitute project retained that 
portion of the First Commission's draft which provided for the organization 
by the CITEJA of a pezman2nt commission which would prepare the opin- 
ions, subject to tha approval of the CITEJA. The substitute draft also 
retained the provision in the Commission’s draft that, if an international 
conference at which an international convention on private air law was 
adopted should so request, the CITEJA would prepare ‘fa text of execu- 
tion” of the convention. Ay text of execution adopted by CITEJA would 
be binding only on the statas which accepted it. It may be of interest to 
observe that the Reparter at Bucharest encountered difficulties in the 
presentation of his substituts project because it had not been passed upon by 
the First Commission. For this reason the CITEJA in plenary session at 
Bucharest referred the whcl3 question back to the First Commissicn fcr 
further study. 

When the question of interpretation was considered by the First Com- 
mission prior to the Buchares: meeting of the CITEJA in plenary session the 
United States delegation hai opposed the granting to it of the power of ir- 
terpretation. The position >? the United States was supported by CITEJA 
members from several councries including the British and German delega- 
tions. This opposi-ion was kased on the contention that the interpretation 
of international corventions is a function of the courts; that the proposed 
interpretative powers of the CITEJA would be inconsistent with its duties. 
as an international drafting committee; and that interpretations by ths 
CITEJA, although surportinz to be of an advisory nature only, would giva ` 
that body the appearance of raving far greater power than was contemplated 
at the time of its organizaticu as a drafting committee. 

It was generally egreed in the meetings of the CITEJA that any opinions 
rendered by it inteczpreting the provisions of conventions that have been 
adopted and signed at international conferences on private air law could not 
bind governments o? judicial bodies; that such opinions would be merely ad- 
visory in character, which tha CITEJA would not be obligated to render and 
which the requesting parties would not be bound to accept. T hese consid- 
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erations were advanced by thoss in favor of the proposed convention. The 
opponents maintained that there would be littls valus and some danger in 
CITEJA interpretations; that the rendering of an opinion by the CITEJA 
in a case where the interpretation of a convention was before a court might, 
in effect, constitute an intervention in the decision of the case. 

The two projects submitted to the CITEJA at Eucharest in 1937 were 
considered at a meeting of the First Commission helc. in Paris in May 1938. 
The Commission decided by a vote of eight to sven delegations to abandon 
discussion of a proposed convention on interpretation. At the plenary 
session of the CITEJA in Brussels in Septembe-, 1935, the Reporter for the 
subject of interpretation questioned the decision reached at Paris in May 
1938, on the ground that the members of the Japanese delegation which 
voted in favor of abandoning the project wer3 present only as observers. 
The presiding officer at Brussels ruled that the point zaised by the Reporter 
was immaterial since a tie vote (the vote havinz been eight to seven delega- 
tions) would: have defeated the project. The Reporter did not.submit any 
report at the Brussels meeting but merely requested s further postponement 
of the subject. This procedure was agreed to by the CITEJA. At a meet- 
ing of the First Commission in Paris in January, 1939, the United States 
delegation called attention to the fact that the "Commission’s rejection of the 
project had not yet been formally reported to the CITEJA. In June, 1939, 
the Reporter submitted a report in which he stated in effect thas in view of 
the opposition that had been encountered he did not feel that any useful 
purpose would be served by submitting any further text to the First Com- 
mission.” However, notwithstanding this statement by the Reporter in 
1939, new projects. on this subject, submitted by another Reporter, were 
considered by the First Commission of the CITEJA at Paris in January, 
1946. Two proposed conventions based upon tie First Commission’s project 
as developed at that meeting were adopted by CITEJA in plenary session 
in January. 


2 For a translation cf the draft convention on the interpretation and execution of private 
air law conventions as submitted tc the First Commission at Paris in May 1937, see The 
Journal of Air Law, Vol. VIII (1937), p. 357. This text.was sabmitted to the CITEJA at 
Bucharest in Septembe2r, 1987, with a few minor changes, inch:ding the substitution of the 
word ‘execution ” for *‘application,’’ and with Article 5 taking she form of a voeu. Article 
5 as submitted at Pars in May 1937 read: 

To make it possible to follow the application of {he international conventions, every 
signatory government is requested to communicate to the Secretariat General of the 
CITEJA as soon as possible, every legislative, rezulatoz7, administrative or judicial 
document, relative to such application. 

The following observation by the late Professor Johr. H: Wigmore appears as a footnote 
to the text appearing in The Journel of Air Law: 

The proposal in this Draft is hardly consistent with tha traditions of United States 
law and policy. The amendment of an international convention is a matter for the 


Governments only. The interpretation of its terms is a matter for judicial decision in 
either a national or an international tribunal. 
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Summary of Decisions Reachec by CITEJA at Its Session in January, 1946 


In order to bring the CITEJA program up to date so far as possible, it is 
thought to be of interest to give the following brief summary of decisions 
reached at the 14th plenary session in Paris in January, 1946. 

Heretofore the contribution oi each state toward the expenses of CITHJA 
has been only a nominal sum. An increased budget wes agreed upon in 
order to enable the CITEJA tc function in a satisfactory and effective man- 
ner-in connection with its future duties and responsibilities. 

The following proposed conventions were adopted by CITEJA in plenary 
session and have bean referred 3y it to the PICAO Secretariat for the action. 
of PICAO: | 


(1) A statute relating to the functions of CITEJA. 
(2) Two projects conferring upon CITEJA certain powers in cornec- 
tion with interpretation of private international air law conventions. 
(3) A project conferring upon CITEJA certain powers to formulate 
texts cf execution or application of such conventions. 
(4) A project relating ta assistance and salvage of aircraft on land. 


The CITEJA also adopted a revision of the Warsaw Convention of 1929 
relating to the liability of the air carrier for damages to passengers and 
property in international transportation. This revision will likewise be 
referred by CITEJA to the PICAO Secretariat for the subsequent action 
of PICAO. There appears to be some uncertainty whether any final revi- 
sion agreed upon by the Assemtly will be in the form of a protocol to the ex- 
isting Warsaw Convention or will constitute a new convention superseding 
the existing convention. 

In addition, the CITEJA decided at she January, 1946, session to refer to 
PICAO a proposed international convention relating to aircraft mort- 
gages, and a draft convention for establishing a special aeronautic register 
(aircraft property record) for recording property rights in connection with 
the transfer of title to aircraft. These two draft conventions were, as stated 
earlier in this article, adopted by CITEJA in 1931, but no action was ever 
taken on them by anv of the international conferences on private interna- 
tional air law. 

Meetings of CITEJA commissions will be held in Paris beginning on July 
9, 1946. The following subjects are stil on the agenda of the CITEJA: 


(1) Liability cf air transport operators in the event of aerial collisions; 

(2) Aviation insurance; 

(3) Abandonment; 

(4) Legal status of the aircraft navigating jooon and F ccm- 
mander of the aircraft, 

(5) Arbitration; 

(6) Aggregate or overall limitaticn of liability (globa: limitation); 

_ (7) General average; 
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(8) Tourist aircraft; 
(9) Chartering of aircraft. 


It is expected that most, if not all, of these subjects will be considered at 
the July, 1946, sessions of the CITEJA commissions. 

Meetings of several CITEJA commissions and a plenary session of 
CITEJA will be hed at Cairo beginning on November 4, 1946. It is ex- 
pected that any of the projects completed at the July sessions in Paris will bė 
considered at the plenary sessicn to be held in Cairo. It will be noted that 
by meeting on three separate occasions in 1946 the CITEJA will be de- 
parting from the practice followed prior to the wer when meetings were 
held only twice a year, generally in the Spring and Fall. 

In connection with the foregoing survey of CITEJA projects on which 
substantial progress has been rade, the following developments pertaining 
to CITEJA are believed to be of interest. 

In view of the large number of countries represenzad at the 14th plenary 
session of CITEJA in Paris in January, 1946, the various governments rep- 
resented at the International Civil Aviation Conference held at Chicago in 
1944 doubtless took cognizance of the recommendation of that Conference 
concerning the resumption at the earliest possible date of the CITEJA ses- 
sions which had been suspended because of the outbr2ak of war. As stated 
in an early part of this article thirty-two couniries were represented at the 
14th session of CITEJA in January, 1946, in 3ontrast with an average at- 
tendance by Pepe Rene of from fifteen to sventy countries prior to the 
war. 

As indicated earl-er also, the delegates to the Chicego Aviation Goulerenes 
recommended that consideration be given to the matter of codrdinating the 
activities of CITEJA with those of the provisional and permanent interna- 
tional civil aviation organizations provided for et Chicago. At a meeting 
of the Interim Cotneil of PICAO at Montreal on November 238, 1945, the 
Interim Council aporoved a recommendation of tts Air Transport Committee 
that the President and the Secretariat of the 2ICAO establish a procedure 
for considering CITEJA matiers in collaboration with the Secretariat of 
CITEJA. This plan of collaboration was concurred in by CITEJA at its 
14th plenary session in January, 1946. As indizated elsewhere in this article, 
the Interim Counzil also approved a recommendation on November 23, 
1945, that in the future the Assembly of PICZO be zonsidered as the inter- 
national conference for the purpose of concluding private air law conventions 
based upon drafts adopted by CITEJA. The CITEJA at its 14th session 
in January, 1946, agreed likewise in principle tc this recommendation. 


24 For a description cf these organizations, see Richard K. Wado, ‘Sequels to the Chicago 
Aviation Conference,” in Law and Contemporary Problems, Vo.. XI, No. 3 (Winter-Spring 
1946), p. 609; also H. Alberta Colclaser, “The New International Civil Aviation Organiza- 
tion,” in Virginia Lave Review, Vol. 31, No. 2 (March 1345), p 457. 
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The effect of this new procedure wil obviously be to eliminate the prac- 
tice of having some government call an international conference on private 
air law to conclude conventions based upon CITHJA projects, as has been 
the practice in the past. The question of a possible merger o? the CITEJA 
activities with those of the parmanent Interrationsl Civil Aviazion Organiza- 
tion under the Chicago Civil Aviation Convention when it comes into force 
was before the Interim Council at Montreal, which took no immediate action 
in the matter. Hcwever, the CITEJA, at its 14th session, went on record as 
being in favor of having its Secretariat and the Secretariat of PICAO make 
a study of the question whether it would be feasible to bring about an 
ultimate merger of the CITEJA activities with those of the permanent 
Internaticnal Civil Aviation Organisation. 

The various CITEJA projects will have a vital relationship to the inter- 
national operations of aircraft, particularly in view of the great increase in 
such operations on a worldwide basis prediczed for the postwar era. While 
international agreements within the field of public air law, establishing the 
right of entry and of transit by foreign aircreft, are of great importance, the 
numerous articles written on the subject have placed little or no emphasis 
upon the private internatioral law aspects of international aviation. The 
application of the legal principles of private air law conventions can facilitate 
or burden international aviation, depsnding upon the soundness and prac- 
ticability of such conventions. ' 


25 See Stephen Latchford, ‘“Coérdination of the CITEJA with the New International — 
Civil Aviation Organizations,” in Department of State Bulletin. Vol. XII (1945), page 310. 


TRANSFER OF CIVILIAN MANFOWER FROM 
OCCUPIED TERRITORY 


By Jonn H. E. FRIEL 
International Labor Offece ! 


One of the methods by which National Socialist Germany hoped to win 
the war consisted of the deportation of non-Gérmans, mainly citizens of 
occupied territories, as a labor force in suppors of the German war effort. 
The hope was not fulfilled but this policy, carried ous on an enormous scale, 
enabled the Third Reich to wage war much mere ruthlessly and for a much 
longer period than would have been possible stherwise.2 With hostilities 
ended and their lands devastated, several of the Unised Nations now intend 
to obtain at least partial reparation of the damage caused to them by trans- 
ferring Germans as a labor forze for reconstruction work. 

The political, eecnomic, and ethnological effets of both policies are bound 
to influence European and world affairs greatl~ for a long time to come. 

In the following vages an attempt is made to analyze the two policies from 
the standpoint of international law. The fundamental differences between 
them must be clearly recognized, not only by jurists whose profession it is to 
discern, but by people at large—including, first of all. the Germans. Other- 
wise there is reason to fear that the subject may b2come a perturbing and 
equivocal one, apt to confuse public opinion, disturb the understanding 
among the United Nations, be exploited by National Socialist apologists and 
propagandists, and to lead to retrogression ir the zonduct of international 
affairs. 

Voluntary migration, whether for employmant or for settlement, whether 
organized or unorganized, is, of course, a regular and important aspect of 
international relations.2 Inzernational conzerences on emigration and 
immigration were held in Rome in 1924 and ir Havana in 1928. The Inter- 
national Labor Organization has, from its teginning, endeavored to im- 
prove the situation of migrants and to foster international coöperation on 
their behalf. | 

1 The opinions expressed in this article are those cf the author and do not necessarily 
reflect the opinions or policies of the International Labor Office or of the International 
Labor Organization. l , 

2 International Labor Office, The Exploitation of Fozeign Labor by Germany (Studies and 
. Reports, Series C, No. 25), Montreal, 1945 (in the foLowing pages cited as Report). 

3 See lists of bilateral Government agreements containing provisions on recruitment of 
bodies of workers, on supervision Dver contracts of eraployment of migratory workers, and 
on individual migration for employment, International Labor Dffice, The International Labor 
Code 1939, Montreal, 1941, cited hereafter as Code, p. 526, n. 1, p. 523, n. 2, and p. 527, n. 1. 


‘The International Emigration Commission, appo.nted by the Governing Body of the 
I.L.0. and consisting of gcvernment, employers’, and. workers’ delegates from 18 countries, 
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Under special c:rcumstances—or, to be more exact, for particularly im- 
portant purposes—international law recognizes the right of governments to 
organize compulsory migration, that is, the transplentation of groups irre- 
spective of the consent of the individuals of which such groups are composed. 
An example is found in the Convention of Lausanne of January 30, 1923, 
regarding the exchange of Greek and Turkish populations. Under it Turk- 
ish nationals of Greek Orthodox religion who were established in Turkey 
(except persons established in Constantinople before October 30, 1918) 
were to be moved into Greece, and Greek nationals cf Moslem religion who 
were established in Greece were to be moved into Turkey. A Mixed Com- 
mission, composed of representatives of the two governments, and of three 
neutral members appointed by the Council of the League of Nations, was 
given full power to take the measures necessary for the execution of the Con- 
vention.’ : | 

Compulsory transfer of population entails, of course, a most serious inter- 
ference with the persons.conzerned. So grave a step can only be justified 
. If the public conscience considers the purposes to be achieved by it as com- 
pelling. In the Greek-Turkish case the measure was designed to solve very 
thorny minority problems and, thereby, to promote international peace. 
The achievement of this purp3se was considered so im vortant that the com- 
munity of nations epproved the uprooting end transplantation of several 
hundred of thousands of persons. In the wake of the Second World War 
plans for voluntary or compu-_sory exchange ss well as unilateral transfer of 
groups of population are abous to be.carried out on a very much larger scale. - 
Compulsory mass migration in various European and Asiatic areas will; it 
appears, be one of the characteristic features of the immediate post-war 


formulated in 1921 a number of detailed resolutions con2erniig standards of emigration and — 
immigration policy. Several Interrational Labor Corferences adopted Conventions and 
Recommendations dealing with this subject. The sessicn of 1989 adopted a Convention and 
Recommendations containing rules fcr the protection of migrants and defining *he role which 
the governments of the sending and the receiving countries ought to assume in regulating 
_ Migration: Code, pp. 519 ff. For general studies on migration laws ard mcvements see: 
International Labor Office, Studies and Reporis, Series O, Nos. 1—4, Geneva, 1925-1929. 
On migration for employment see sane series, No. 5, “The Migration of Workers: Recruit- 
ment, Placing, and Conditions of Labor” (1926); on migration for settlement, No. 7, ‘“Tech- 
nical and Financial International CaGdperation with regard to Mizration for Settlement” 
(1938). For lists of articles on migration published in the International Laber Review see 
Code p. 519, n. 1, p. 520, r. 2, and p. 522, n. 1. 

6 The completion of the scheme took more than a decade. The most important agree- 
ments signed by Greece and Turkey luring that period ncluded the Agreement of Athens 
(Dec. 1, 1926) concerning thé simplification of the adminBtration of the population transfer, 
the Agreement of Ankara (June 10, 1330) delegating to -he neutral members of the Mixed 
Commission the right to decide upon matters upon which the two governments were unable 
to agree, and the Agreement of Dec. 9, 1933, providing for the liquidation of the Mixed 
Commission. The latter submitted a final report on its work on Oct. 19, 1934. 
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period.’ In these cases, the measures will be carried out for the same pur- 
poses—to solve minority problems deemed otherwis: insoluble, or to limit 
their number or gravity and, thereby, to remove causes of dangerous friction. 

On the other hand, important as the purpose is, it is not the only prerequi- 
site to be fulfilled in order to make the organized displacement of perscns 
and groups legal urder internetional law. Since these measures involve 
governmental actions carried out on foreign territory and concerning foreign 
nationals the right to do so must be acquired either by tr2aty or in another way 
legally bestowing such right on zhe state or states in question. Finally it is 
an evident obligation to obey, in the execution of suck measures, the stand- 
ards of decency and humanity in civilized intercourse. Thus, international 
law accepts the displacement of persons and gro1ps from country to country 
under three conditions: that the authorities carrzing cut such measures do so 
under a rightful title; that they act for a legitimate purpose; and that in the 
execution of the measures involved they obey the standards of decency and 
humanity generally valid in the relations between nations. 


I. TRANSFER OF CIVILIAN MANPOWER FROM TERRITORY UNDER 
BELLIGERENT OCCUPATION! 


The Hague Conventicn 


Realizing that military occupation of enemy territory is a frequent aspect 
of warfare, the Hague Peace Uonference of 1399 acopted provisions con- 
cerning ‘‘the rights of the military authority over the territory of the hostile 
state” (Sec. ITI of the “Regulations respecting the laws and customs of war 
on land,” annexed to the “Convention with Respect to the Laws and Cus- 
toms of War on Land”). The relevant articles provide: 


Art. 42. Territory is considered to be occupied when it is actually 
placed under the authority of the hostile arm. The occupation ap- 
plies only to the territories where such authority is established, and 
‘ean be exercised. 


6 Such population transfers differ in two points from chose here considered: they involve 
permanent migration for settlement, and not temporary migrstion for employment. 

The fact that itis, above all, the purpose which determines tas legality or illegality, under 
the law of nations, of the transportation of persons from me country to another, can be seen, 
e.g., from the international arrangements endeavoring to prevent that women (and chil- 
dren) even with their free consent, be transported from one country to another for immoral 
purposes. (Cf. International Agreament for the suppression of the white slave traffic, 
signed at Paris, March 18, 1904 (League of Nations, Treaty Series, vol. 1, pp. 85 ff.); Inter- 
national Convention of May 4, 1910 (Martens-Triepel, Nouveau Recueil Général de Traités, 
3c série, Tome VII, pp. 252 ff.); and International Convention cf Sept. 30, 1921 (bid., Tome 
XVIII, pp. 758 ff.), especially Art. 7.) 

7 As Sir Arnold D. McNair (‘Municipal Effects of Balligerent Occupation,” in The Law 
Quart. Rev., Jan. 1941, p. 33) said, fcllowing Dana in his editicr. of Wheaton’s International 
Law (1866), the term belligerent occupation is much more precise than the term military 
occupation. 
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Art. 43. The authority of the legitimate power having actually 
passed into the hand of the occupant, the latter shall take all steps in 
his power to reéstablish and insure, as far as possible, public order and 
safety, while respecting, unless absolutely prevented, the laws in force 
in the country. f 

Art. 44. Any compulsion on the population of occupied territory to 
take part in military operations agains; its own country ‘is forbidden. 

Art. 46 (1). Family honor and righżs, the lives of individuals and 
private property, as well as religious convictions and liberty of worship, 
must be respected. a 

Art. 52 (1). Neither requisitions in kind nor services can be de- 
manded from communes or inhabitants except for the necessities of the 
army of occupation. They must be in proportion to the resources of 
the country, and of such a nature as not to imply for the population 
any obligation to take part in military operations against their country. 


One of the tasks of the Hague Peace Conference of 1907 was to reconsider 
that Convention and the annexed Regulations. Among the many amend- 
ments submitted, only one dealt with the treatment of civilian populations 
in occupied territory. It was proposed by the German delegate, Maj. Gen. 
: von Gündell, and read: “It is forbidden to compel ressortissanis *® of the 
hostile party to take part in the operations of war directed against their own - 
country even if they were enrolled in its services before the commencement 
of the war.”. The Conference realized the importance of this German 
proposal. There was considerable discussion, and several counter proposals 
were made,® but at the 4th plenary meeting cf August 17, 1907, it was 
carried with only slight alterations: “A belligerent is likewise forbidden to 
compel the nationals of the adverse party to take part in the operations of 
war directed against their country, even when they heve been in his service 
before the commencement of the war.” The provision goes further than 
Art. 44 of the 1899 version which it replaced. 

On the proposal of Maj. Gen von Giindell, the Conference also added the 
following clause to the Convention which became its Art. 3: “A belligerent 
party which violates the provisions of the said Regulations shall, if the case 
demands (s’il y a lieu in the authentic French version) be liable to make 


8 The term was used in order to include non-citizens over whom a state claims jurisdiction 
by virtue of domicile: A. Pearce Higgins, The Hague Peace Conferences, Cambridge, 1909, 
p. 266, n. 1. 

° The Austro-Hungarian delegation, backed by the Russian delegation, wanted to insert 
after the word ‘to take part” the words “as combattants.” This would have completely 
changed the meaning of the new provision by suggesting that a belligerent should be per- 
mitted to compel enemy citizens to give assistance in the operations of war against their 
country, except actual military service: Proceedings of the Hague Conferences, Carnegie En- 
dowment for International Peace, New York, 1921, pp. 106-127, 240. See also A. S. de 
Bustamente y Sirren, La Seconde Conférence de la Paix (transl, by G., Scelle), Paris 1909, p. 
256. i 

‘10 The amendment was added to Art. 28 of the Regulations. Art. 44 of the 1907 version 
contains provisions not connected with the topic of the present study. i 
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compensation (sera tenue à indemnité). It shall be responsible for all acts 
committed by persons forming part of,its armed forces.” This was a signifi- 
cant step forward; for, by expressly stipulating that a state whase armed 
forces violate the Hague Regulations must give indemnification, it converted 
a general principle—that a law-breaker—into a 2zontractual liability.U 

Reparations exacted for violations of the Hague Rezulations rest, there- 
fore, to the extent just mentionad, on a positive provision which was pro- 
posed by Germany. Despite the “teeth” whieh were thus put into the 
Convention the Second Peace Conference eithe: kept unchanged or even 
tightened the protection of the civilian population in territories under 
belligerent occupation. 

Deportation of civilians from such territories had been so alien to modern 
warfare that it was not even discussed at the Hague Conferences. In fact, 
representatives of smaller nations showed reluctar.ce to have the prerogatives 
cf an invader defined in the Regulations since this might be interpreted as 
legalizing his position. For example, a member of the U. S. delegation to 
the first conference reported that Belgium urged the omission of some 
provisions concerning occupation, “because they had the character of 
sanctioning in advance rights cf an invader and of thus organizing the 
regime of defeat; that rather than to do this it would be better for the 
population of such territory to rest (only) under the zeneral principles of 
the law of nations.” He added that “the provisions were retained upon the 
theory that, while not acknowledging the right, the possible fact (of in- 
vasion) had to be admitted and that wise provision required thet proper 
measures of protection for the population and of restrictions upon the 
occupying force should be taken in advance.” £ 

Bluntschli, the leading German-Swiss authority on international law of 
his time, wrote in 1866: “The modern international lay of civilized nations 
acknowledges no absolute right of the war-making pcwer over either the 
peaceful inhabitants of enemy territory or even she members of the armed 
forces of the enemy state.” ® 

The German manual for war on land, Kriegsbrauch im Landrecht, issued 


11 Prior to the amendment some writers considered the Coavention and the Regulations as 
a lex imperfecta and erroneously even doubted their obligatory.character. Such doubts were 
dissipated by the amendment: ‘‘The chenge in Art. 3 (19077 is important; a sanction is now 
provided for the Regulations. ... This would appear to cetermine the obligatcry charac- 
ter of the Regulations”: A. Pearce Higgins, work cited, p. 260. 

1 Report of Capt. Crozier, quoted i in Instructions to the Americen Delegates to the Hague 
Peace Conferences and their Official Reports, New York, 1913, p. 49. 

18 He continued: ‘‘The alleged right of the victor to be master (verfügen) over the life and 
dsath and the personal liberty of the venquished, is contrary to the rights of man and the 
natural limitations of all state prerogatives and, therefore, lso contrary to all wer preroga- 
tives”: Das Moderne Kriegsrecht der civilisierten Staaten als Rechtsbuch dargestellt, Nördlingen, 
1866, p. 18. This latter sentence was laft out of the 1872 dition, and following it, in the 
French edition (Le droit international codifié, trans. by M. L. Lard:7, Paris, 1899, p. 330). 
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by the German general staff, declared in the editior. of 1902 that, contrary 
to concepts of former times, the inhabitants of an invaded territory “are 
considered as perscns endcwed with rights (Rechissubjekte) whom the ex- 
ceptional character of the szate of war makes subject to certain restrictions, 
burdens, and coercive measures, and who are obiiged to provisional obedi- 
ence toward the ower actually in zontrol, but who otherwise may live 
free from vexations and, as in time of peace, under the prctection of the 
laws.” 

When, at the 1907 Conference, the Japanese delegate proposed to outlaw 
the internment of citizens of occupied territories, the Belgian, Bernzert, 
president of the commissian reconsidering the 1899 Convertion, declared 
such provision superfluous tecause internment of citizens of occupied terri- 
tories was understood to heve been outlawed by that Convention. After 
the Italian delegate had supported this view, the Japanese delegate with- 
drew his proposal on the ground that Bernaert’s statement had made it clear 
that the hostile state can insern only prisoners of war but not civilians and 
the commission went on reeord in this sense.” 

Whue the articles of the Hague Regulations dealing with the law of 
belligerent occupstion do rot mention deportation, they manifestly forbid 
them argumento a minori ad majus sir.ce they outlaw much smaller encroach- 
ments upon the Eberty and dignity of the populations. In addition, both 
versions of the preamble to the Convention in respect to the laws and 
customs of war on land stipulate: ‘‘ Until a more camplete code of the laws 
of war can be issued, the High Contracting Parties think it expedient to 
declare that, in cases not inchuded in the Regulaticns adopted by them, popu- 
lations and belligerents remain under the protection and the rule of the 
principles of the laws of netions as they result from the usages established 
between civilized nations, from the laws of humanity, and the. requirements 
of the public conscience.” This clause makes the principles of the law of 
nations, as they result from the usages established between civilized nations, 
from the laws of humanity, and the requirements of the public conscience, 
a part of the laws. of war established by the Hague Conventions. 


The Precedent of 1916-17 


- Had there been any doubt about the illegality of the deportation of 
peaceful civilians from territories under belligerens occupation, they were 
dissipated when, luring World War I, Germany enzered upon such a policy 
in cecupied Belgium. General von Bissing, whe was then in charge of the 
. German administration in Belgium ‘except in tke so-called zone d'étape) at 
first vigorously objected tc the demand of the Reich War Ministry and the 
German Supreme Commacd for compulsory mass transfer of Belgian work- 


_ 4 Actes et documen:s de la Bière Conférence Internationale de Paiz, Vol. III, pp. 108-110. 
' French edition (Le droit internationale codifié, trans. by M. L- Larcy, Paris, 1899, p. 380). 
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ers into Germany bezause this would be contrazy to the law of nations." 
But by order of May 15, 1916, he introduced forzed labor for “‘recalcitrant 
unemployed” Belgian workers and stipulated that they were liable to be 
transferred to the places where work was to be assigned to them. 

The Order, entitled “concerning the unemploy2d who, out of laziness, are 
shunning work,” ostensibly aimed at reducing expenses for unemployment 
relief; and, in order to prevent Belgians from declaring that they were not 
in need of such relief, the Order made it a punishable crime not to declare 
one’s indigence. Hcwever, this Order was not used by the Germans to 
deport Belgians to places outside their own country." 

These deportations began after the German Supreme Command had 
issued its famous order of October 3, 1916, ‘‘ concerning restrictions of public 
relief.” Shortly before, an expert opinion (Rechisgutachten) of the Reich 
Chancellery had declared that ‘under the law of nations, the intended 
deportation (Avschierung) of idle (arbeitzschene) Belgians to Germany for 
compulsory labor can be justified if (a) idle (arbeiizschene) persons become 
_ a charge of public relief; (b) work cannot be found ir Belgium; će) forced 
labor is not carried on in connection with operations of war... . Hence, 
their employment in the actual production of munitions should be avoided.” * 
The wording of the Order endeavored to make the deportations appear 
partly as a police measure directed against vagrants and idlers and partly 
as an economic measure to combat unemployment in Belgium.’ These 
pretences deceived nobody and were at once abendoncd by the German au- 
thorities ? but indicated awareness of the illegality of the procedure. 

Probably no other German war measure, with she possible exception of the 
unrestricted submarine campaign, caused such world-wide indignation. 
“The whole civilized world stigmatized this cruel practice as an outrage.” #4 
The declarations of protest referred either to zenersel principles of inter- 
national law and humanity or specifically to tha Hagaie Regulations. For 
example, a note signed by 49 members of the Universities of Liège. Louvain, 
and Brussels called the measure “not only contzary to the principles of the 

16 Report, pp. 283-4. 

18 Bulletin officiel des lois et arrêtés pour le territoire Belge ieee No. 218, May 20, 1916, 
quoted in J. Pirenne et M. Vauthier, La Legislation et V Administration Allemandes en Bel- 
gique, Paris-New Haven 1925, p. 193. 

17 Fernand Passelecq, Les Déportations Belges à la In-mitre ces Documents Allemands, 
Paris 1917, p. 4. 

18 L, von Kohler, Die Staatsverwaltung der besetzten Gewiete, Band I: Baren Stuttgart- 


New Haven, 1927, p. 152. 
19 Art. 1 read: ‘‘ Persons who are able to work may be subgezted b forced labor even outside 


their domicile if, on account of gambling, drunkenness, Hleness. lack of work, or laziness, _. 


they are compelled to have recourse to the assistance of cthers for their own subsistence or 
for the subsistence of their dependents.” J. Pirenne-M. Vauthier, work cited, p. 188. 
20 Cri d'alarme des évégues Belges GVopinion publique, da-é Malines, Nov. 7, 1916, quotedin - 
Passelecq, p. 93. 
21 Oppenheim-Lauterrpacht, International Law, 5th ed., Londor 1935, p. 353. 
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Belgian public law but to mules which have become sacred international law 
by agreement between nations.” The city councillors of Brussels, referring 
to Art. 48 of the Hague Regulations, protested that ‘‘among Belgian laws 
‘none is more precious and more sacred than that waich guarantees to every 
Belgian citizen his personal liberty, extending, particularly, to the realm 
of labor.” Mr. Vandervelce, president of the International Socialist Bureau, 
pointing to the revised Ar. 23, called the deporsations “the most odious, 
most unjustifiable assault against human freecom and dignity.” ?? On 
December 2, 1916, a storm broke in the Reichstag, the opposition faction of 
the Social Democratic Parzy accusing the Reich government of breach of 
international law. The E. S. Department of State protested in a note 
verbal 
against this action wh ch is in contravention 2f ali precedent and of 
those humane principle of internationel practice which have long been 
accepted and followed by civilized nations im their treatment of non- 
combatants in conquered territory.” 

The Netherlands Govermment based its official recriminations on the 
incompatibility of the depo-tations with ths “precise stipulations” of Art. 
52 of the Hague Regulations.* Professor James W. Garner pointed out 
that if a belligerent were allewed to deport civilians from occupied territory, 
in order to force them to werk in his war industries and thereby to free his 
own workers for military service, this would maka ‘Illusory the prohibition 
to compel enemy zitizens te participate in dperations of war against their 
own country. “The meastre must be pronounced as an act of tyranny, 
contrary to all notions of hnmanity, and one entirely without precedent in 
the history of civilized warfare.” Another authority on international - 
law declared that +" 

If the [Vth Hague Ccnvention of 1907 does not include a precise text 
concerning the displacement of the civilian non-combatant popula- 
tion, it still results frcm the spirit of that Convention that such a 
measure is in 2zomplete contradiction tc the concept of wartime occu- 


pation; the concept which has taken the >lace cf the outmoded theory of 
conquest which made -he conqueror the sovereign of the conquered 


2 Quoted in same, pp. 862, 382. 

23 Umbreit-Lorenz, Der Krieg urd die Arbeitsverhdltrisse, Berlin-New Haven 1928, p. 123; 
Report, p. 285. 
a G. H. Hackworth, Digest of international Law, Vol. VI, Washington, D. C., 1943, p. 
399. i 

25 Passelecg, Déportation et Travail Forcé des Ouvriers et de lı Population Civile de la 
Belgique Occupée, 1916-1918, Parin 1928, p. 389. For a fuller discussion of the actions of © 
the neutrals, see same, pp. 286-308; for texts of other declarations of protest: pp. 93-103, 
309-867, 380-383. 

28 This JOURNAL, Vol. XI, No. 1 Jan., 1917, p. 106, and J. W. Garner, International Law - 
and the Worid War, New York, 1920, Vol. II, p. 188. 

27 Prof. Ernest Nys, of the University of Bruxelles, statement af Ncv. 6, 1916, quoted i in 
Passelecq, p. 234. 


~ TRANSFER OF CIVILIAN MANPOWER FROM OCCJPIET TERRITORY 311 


country. In the wars of our time the peaceful populations possess 
rights; the victor is the prov-sional administrator, heis bound to respect 
the rights of the peaceful inhabitants. 


Whereas in World War I the National Socialist regime continued to deport 
and exploit foreign workers until the very end, Imperial Germany reiracted 
in view of this avalanche of prozest. After secret negotiations through 
diplomatic and church channels, an appeal to repstriate the deportees and 
ta stop further recruitments was submitted to tke Emperor by Cardinal 
Mercier and other Belgian digmitaries in February 18917. William IT ac- 
ceded, with certain restrictions. From the middl of [abruary 1917, Bel- 
gians were no longer deported from the Belgian “Government General,” 
and it was promised that, by 1 Jane 1917, deportees whe would not vclunteer 
to remain in Germany were tc be repatriated. However, recruitment of 
workers for employment in Eelgium and in ocsupied Northern France 
` continued, especially in the zone d'étape. These ‘‘Civilia-. Labor Batallions”’ 
were the forerunners of the foreign forced labor groups employed all over 
Europe later during the second world war.?8 
Although the illegality, under existing international law, of deportation 
of civilians from territories under belligerent occLpaticn was not doubted, 
the Tenth International Red Cross Conference adcpted the following 
resolution in 1921: 
Deportation of civilians is only permitted in ind7vidual cases, for in- 
dividually committed delicts which have been duly defined and which 
necessitate such measure: The measure may be carried out only on 


the basis of a judicial sentence (sentence judiciaire) Mass deportation 
applying to entire categories of inhabitants, shall not be decreed.*° 


At the international conferenc2 which met in Geneva n 1929 to deliberate 
on & new convention on prisoners of war various del=zates wished to deal 
also with the position of civilian deportees in time of war. It was finally 
decided to leave the subject tc another conference which, indeed, was 
supposed to be convoked in seneva in 1940. But -he outbreak of war 
interfered. 

It must be noted, however, zhet long after the and <f the first world war, 
republican Germany officially upheld the “unemployment theory” which 
the Kaiser’s Government had unsuccessfully tried to apply. The German 
Constituent Assembly createc a parliamentary zommission to investigate 
into the charges made against Germany of having violeted international law ~ 
during the war. On July 2, 1926, the third subcommission of this body 
issued a majority report stating that the depo-taticns had been in con- 


28 Report, pp. 71-81. 

29 Compte rendu de la Xéme Confér: Internat. de la Crois Reuge, Ceneva 1921, quoted in G. 
Werner, Les Prisonniers de Guerre, Académie de Droit Irternational, Recueil des Cours, 
1928, Tome 21, p. 34. 
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formity with the law of nations, and more particularly with the Hague 
Regulations provided ‘‘that the workers in question did not find sufficient 
opportunity to work in Relgium end that the measure was indispensable 
for reéstablishing or maintaining order and public life.in the occupied terri- 
tory.” The report admitted that in the execution of the measure many 
mistakes were made and that the deportees had tc undergo hardship—facts 
which it called regrettable and contrary to international law, but for which 
the German Government could nos be held responsible because it had not 
ordered them. With consternation, Mr. Vandervelde, then Belgian Min- 
ister of Foreign Affairs, declared that his country had erred in its belief 
“that at least on this point, the war policy of the Kaiser's Government 
would ro longer find defenders.” 30 | | 

To be sure, the minority report of the third subcommission squarely 
condemned the ceportatiors. The acrimonious debate that followed in the 
Reichstag and in the German press revealed the militancy and strength of 
the forces backing the majority report and the politically precarious situa- 
tion of those supporting the standaras of democratic world opinion in Weimar 
Germany even in the post-Locarno period. 


The German Deportation Policy During the Second World War 


In World War I deportation of enemy civilian manpower was a subordinate 
aspect of Germary’s system. of warfare. In World War II it was one of the 
cornerstones. It is no exaggeration to say that the Reich waged in 1939- 
1945 war to a very large extent through the exploitation of enemy man- 
power conscripted from the civilian population cf territories held under 
belligerent occupation. 

Some contingents of foreign workers came from non-belligerent states 
and from states which were Germany’s allies or satellites.. It is not pos- 
sible tio enter here into an examinatijn of (a) the constitutional situation in 
these sending countries in order to determine whether the foreign authorities 
actively supportirg, or, at least, benevolently assisting, the German deporta- 
tion measures had the power to do so, and (b) whether and to what extent 
the German authorities, aiter havirg received concessions in the form of 
bilateral treaties, kept within the concessions or overstepped them. One 
decisive point can, however, De cleared up without answering these questions. 
Even assuming that Germany had acquired a rightful title for deporting 
workers, for example from Italy (before July, 1943), and even leaving aside 
the fact that the purpose of these procedures was to help the Third Reich 
to carry on a bellum injustum, namely, an aggressive war outlawed by 
conventional international law, it would still remain true that Germany was 


30 Belgian Chamber of Representatives, session of July 14, 1927. Decuments Legislatifs, 
Chambre des Représentants, No. 333. Passeleca, pp. 416-433. 
35i For numerical estimates, Report, pp. 264-267. 
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not entitled to disregard the basic rules of decency and humanity with 
respect to these labor deportees. As it was, koth with respect to the 
methods of recruitment in their home countries and tae treatment meted 
cut to them at their German-assigned places of empieyment, the citizens 
cf the allied and satellite States fared hardly better than many categories of 
deported enemy nationals, 

The deportations carried out by Imperial Germany aze dwarfed in magni- 
tude by those undertaken by Hitler’s Germany. In 1€14~1918 the number 
of labor conscripts ran into tens of thousands, ir 194-1945 into millions. 
An official Belgian investigating commission stated that 58,500 Belgians 
were deported from the Belgian “Government General” (Belgium minus 
the zone d'étape) into Germany. (This figure must be considered as a 
minimum.) * In a memorandum to the Reparaticns Commission the 
Belgian Government reached a total of 160,000 deporsees because it added 
those deported within German-occupied Belgium or to German~occupied 
France. But Fritz Sauckel, Hitlers Commissioner-General for Man- 
power, declared on June 30, 1343, that the number of foreign workers 
(including employed prisoners of war) in the Garmam economy amounted 
at the end of May 1948, to 12,100,000. This, it musz be remembered, was 
not an over-all total as were the Belgian figures for the first war. It was 
a total for one particular moment when the im ortazion of foreigners cer- 
tainly had reached a peak; but hundreds of thousands of labor conscripts 
had already died or returned to taeir home countries or account of invalidity, 
etc., and other hundreds of thousands were still ta be brought into the 
Reich during the 23 months of war yet to come. : 

As to the duration of the individual deportation during the first war, the 
Belgian Government memorancum just mentioned calculated that it aver- 
aged seven months, of which, again on the average, Eve months were spent 
on forced labor. For 1939-1945 no comparable statistics are, as yet, avail- 
able. But it is known that for the majority cf deportees the duration of 
their forced employment is to be counted in years; as bong as a foreigner was, 
- in the eyes of the German manpower adminisiration (Arbeitseinatzverwal- 
tung), able to work he had little chance to be released. l 

Bad as the treatment of the deportees had been in the first war, it was 
incomparably worse in the second. The ever-repeated recruitment drives 
brought cruel persecutions and countless indignities to the workers and their 
families. As the war proceeded and the German need for manpower became 
ever more insatiable, the terroristic methods used from the outset (Fall 
of 1939) in Poland and (Summer of 1941) in Soviet Russia were applied with 


2 Report, in general. _ 33 Passelecq. p. 397. 

4 Mémoire sur les dommages de guerre, subis par la 3elgioze, Ch. VI, part 1, entitled 
Rémunération aux deportés, quoted in the case of Jules-Hector Loriaux c. Etat allemand, in. 
Recueil des décisions des tribunauz mixtes, Paris, 1924-25, Vol. V, p. 684. 

% Report, pp. 61, 54-64, 264-267. 
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increasing frequency in other German-occupied territories. Incontestable 
reports speak of the mary deaths caused by ~he poliev of transporting 
deportees in open freight cars or in locked unkeated cattle cars;.without 
provisions for their most elementary needs. At their destinations , the 
foreign workers were at the mercy o? the German manpower administration ` 
service, the Labor Front, the various police ard SS auchorities and the 
(often armed) factory guards. There was no “protective Power” to lock 
after their interests as in the case of prisoners of war covered by the Geneva 
Convention of 1929. Nor was the International Red Cross Committee able 
to extend to labor deportees the humanitarian work it was doing for pris- 
oners of war. A typical example can be found in zhe report of September 
1944 of a delegate “of the International Eed Cross Committee from the 
emergency camp in Pruszkow (Poland) for evacuees from Warsaw. The 
International Red Cross tried somewhat to imprave their plight but on the 
worst aspect of this evacuation, the report could meraly state that of 238,218 
persons arriving at Pruszkcw between August 6 and September 18, 1944 
(when the exodus had not yet ended) 128,271 had deen found fit for work 
and immediately transported to Germany.’ 

Most of the forsigners ware overworked and underfed, They were sys- 
tematically used for the mcst exhausting ** and most dangerous work, often 
being given no safety appliences. The majority of them lacked even the 
most essential clozhing. Their mass quarters were, as a rule, utterly in- 
adequate, as were the medizal and haalth sarvicez: and tae hygienic condi- 
tions,?9 . 

Inhuméene “corrective” end punitive measur2s wers applied to the 
foreigners who possessed no rights of cefense. Lakor deportees and persons 
who had tried to escape resruitment conscitutec a huge portion of the 
population of the Gestapo prisons “° and concentration camps, both inside 
. and outside the Reich. It must be added that the inmates cf concentration 


38 As late as April 21, 1945, Reich Minister Goebbels exhcrtec the factory guards ‘‘im- 
_ mediately to arrest sebelhious foreign workers or, bester stil, to recder them harmless” 
(Deutsches Nachrichten Bureau, Ayr. 22, 1945). 

37 Revue Internationaie de la Croix Rouge, Oct. 1944, p. 780. 

38 After the first war the “Allied Commission on the Resporsibility of the Authors of the 
War and on Enforcement of Penalties” urged the creation of an Allied tribunal for the trial, 
amongst others, of ‘‘the crime of forced labar in mines where p2rsons.of more than one (non- 
German) nationality were forced te work”: Bulletin of Interncticnal Newa, London, Feb. 3, 
1945, p. 98. ' 38 Revort, in general. 

40 The Congressional report on German concentration camps of May 16, 1945, stated 
that the surviving population of ta2 Buchenwald camp, as œŒ April 16, 1945, was about 
20,000 of whom 1.800 were Germans, the others foreigners, ramely 4.380 Russians, 3,800 
Poles, 2,900 Frenchmen, 2,105 Czechs, etc. (Atrocities and oth-r Conditions in Concentration 
Camps in Germany, Report of the Committee requested by Gren. D. D. Eisenhower, in the 
Congress of the U. S., 73th Congr., Ist Sess., Doc. No. 47, Weshingtor, D. C., 1943, p. 6). 
The present paper was completed before the Nuremberg trial} much additional information 
on the treatment of deported labor kas bean brought te light theze. 
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camps and even of the special “ extermination camps” vere forced to work, 
under indescribable conditions, on road building oz in war factories situated 
in or near the camps. At the entrance of Oswiecira Camp, there was a huge 
soster with the inscription Arbeit Macht Frei (Wark Makes Men Free).# 


Taxation of Deportees 


Some remarks are in order on the taxation 3f the labor recruits—an 
aspect of Germany’s deportation policy which has gore almost unnoticed 
but which is noteworthy from the standpoint of international law both of 
war and of finance. The majority of the workers namely the Russians and 
Poles, had to pay special discriminatory income (wage) taxes, called “ East- 
ern Tax” (Ostarbeitercbgabe) for the Russians and ‘Social Equalization Tax” 
‘Sozialausgleichsabgabe) for the Poles. The Eastern Tax especially was so 
high that large categories of workers received nc wage at all after the em- 
ployer had deducted the tax and the standard rate for their mass shelter and 
mass canteen. The other foreigners paid, as a matter 3f principle, the same 
income (wage) tax as comparable German workers, [n addition, many of 
them had to pay fees to the German Labor Front; also these taxes and 
contributions were automatically deducted by the employer. The total 
amount thus collected by Germany from the deportees amounted to several 
billion Reichsmark.* 

Any examination af this taxation must start from tae fact that the Hague 
Regulations strictly limit the right of the occupant to levy taxes, dues, and 
tolls from inhabitants under belligerent occupstion in two respects; if the 
occupant collects taxes from the enemy population, he ‘‘shall do it, as far as 
possible, in accordarce with the rules in existence amd the assessments in 
force”; and—an even more stringent limitation of his discretion—he must 
use the money thus 2cllected “to defray the exrenses of the administration 


a Report, p. 255. See Executive Office of the Presidens, War Refugee Board, Report on 
German Extermination Camps, Washington, D. C., Nov., 1944, mp. 1-40. 

A directive of the Main Economic Board of the SS, dated Dec. 28, 1942, poinsed out that 
of 186,000 prisoners sent to 16 concentration camps between Jume and November 1942, no 
fewer than 70,610 died end 9,267 were executed during ihis six-months period (News from 
Europe, London, July 24 1945, p. 1). The proportion of fcreignecs is not given in that docu- 
ment, but a clue can be found in Gestapo reports, discovered by Allied troops during the last 
stages of the war, showing that during the first six months cf 1944 the Gestapo arrested about 
205,000 persons in the (pre-1988) “Old Reich” and 105,300 in the rest of ‘‘Greater Ger- 
many”; of the 205,000 arrests in the ‘‘Old Reich,” 146,000 (71.2%) were for “labor evasion 
and slowdown” (Tribunz, London, Apr. 27, 1945, p. 3). It is safe to assume that the ma- 
jority of these 146,000 were foreign workers and that in the outlying territories their per- 
centage was even higher than in Germany proper. 

Statistics on the death rate among the deportees are nct yet cvailable. But it is indica- 
tive that in 1914-1918, according to official Belgian investigetions, 2.5% of the Belgians 
deportec to Germany had died ‘‘durmg the course of deportation,” lasting on the average 
seven months: Passelecq, p. 398. This corresponds to a yearly death rate of 4.25% which 
is higher than that of the armed. forces of the belligerents £ Report, pp. 118-136. 
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of the occupied territory on the same scale as that to which the legitimate 
Government was bound.” Thus, as a result of the basic doctrine of the 
Hague Regulations, that the occupant may act only as placeholder for the 
_absent legitimate Government, he is only entitled to levy taxes to procure 
the money needed for the administration of tae occupied territory. The 
exception to this rule, cortained in Art. 49, merely serves to emphasize this 
principle: “If, besices the taxes referred zo in the preceding article, the oc-. 
cupant levies other money contributions in the occupied territory, this can 
only be for military necessities or tae administration of such territory.” 

Patently, under these rules Germany was not entitled to compel the 
foreign workers while they were still in their homelands to pay taxes to the . 
Reich Treasury or fees to the Labar Frort (wh:ch was a huge financial or- 
ganization of the National Socialist Party). Noz could Germany do so after 
having them deported. L the levying of those cantritutions was illegal it 
could not be legalized through preceding it by another illegality, namely 
deportation. If Germany was forbidden to levy these taxes and fees in the 
occupied homelands of the workers it was all the more forbidden to doso 
after it nad abducted the vorkers. To prove the illegelity of the taxation 
of the illegaliy deported wcrkers one need not invoke the doctrine ex injuria 
jus non oritur;® it results from codified international law, whether the 
contributions were exacte2 in the occuried ccuntries or elsewhere, and 
whether they were exorbitant or “normal.” l 

Can the objection be made that if this is so the foreign workers would 
have been, as far as taxation was concerned, in a more favorable situation 
than their German fellow workers? It eannot.` The point is that the 
capacity of the foreigners to pay taxes was one of the assets of which, ac- 
cording to the Hague Regulations, Germany was allowed to.. avail itself 


43 On the applicability of this doctrine see Lauterpacht, Legal Protlems in the Far Eastern 
Conflict, New York, 1941, pp. 133-147, where Prof. Lauterpacht concedes that the doctrine 
ex injuria jus non oritur cannot b2 said to apply in irnternatDnel relations without qualifica- 
tion. However, there is no doubt that the trend is zoward its wider application in interna- 
tional law, particularly in so far as the legal position of an eggressor state is concerned. 
See, for example, Art. 2 oz the Draft Convention on Rights and Duties of States in Case of 
Aggression of the Research in International Law (Harvard Law Schcol); ‘A State does not 
acquire rights or relieve itself of duties by becoming an aggressor. In particular, . . . (d) 
An aggressor does not have the rigats which under int2rnatior.al law would accrue to a military 
occupant in time of war in respect of property titles, fazes, requ2sts, contributions, or forced 
loans, in territory held in military occupation. (e) An egressor does not have the rights 
which under international law would accru2 to belligerens forces in invaded territory.” 
In the same spirit, Art. 5 {b} of tae Neutralizy Dra® Convention No. 2 of the Research in 
International Law declares: “A isw-breakinz State cannot pass title to any property or 
levy taxes, requisitions or contributions within any territory which it holds in military oc- 
cupation.” Principles of this character were repeatedly declared to govern the attitude of 
the United States with respect to frits accomplis creat2d by or resulting from aggressions and 
other acts of law-breaking States; they follow from the Stimson doctrine. (See this Jour- 
NAL, Vol. 26 (1982), p. 342.3 
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only for the specific purposes mentioned above. As ic was; the German 
taxation policy added to Germany’s illegal adventage of exploiting the 
productive capacity of millions of enemy citizens, the Flegal advantage of 
exploiting their tax-paying capacity as well; and rt caused their respective 
home countries not only to be illegally deprived of their citizens’ productive 
capacity: but also to be legally deprived of their tax-paying capacity. Any 
contributions levied from these foreigners should Eave gone to their respec- 
tive occupied home countries.“ 

Except to the extent provided in the Hague Regulations, the occupant 
does not possess taxing jurisdicticn over the inhabitants of territory under 
belligerent occupation. The illegal transportation of these perscns into 
German territory did not give Germany taxing jurisdiction over them.* 
The special problem of the taxation of enemy citizens teported from terri- 
tory under belligerent sccupation has, it appears, poz been treated by Courts 
or by authorities on international law. But tbe gereral question as to 
whether an alien who was brought against his will into another State’s 
territory is to be considered undzr the jurisdiction of that State, was an- 
-swered in the negative, by the Supreme Court of she United States in 1870. 

If the legislature of a state should enact that ciizens or property of 
another state or country should be taxed in the zame manner as the 
persons and property within its own limits ard sukiect to its authority, 
or in any other manner whatsoever, such a law would be as much a 
nullity in conflict with the most explicit constitutional inhibition. 
rier aa is as necessary to valid legislation as to valid judicial ac- 

ion. 

In terms of American precedent, Coor v. U. S. 1933), 288 U. S. 102, 121- 
122 is also pertinent. - The Supreme Court statec that a state has no power 
to subject a vessel to its own laws if the vessel =s seized in violation of an 
international treaty. Not only the courts of the state, but the state itself, 
has no jurisdiction in such case. ‘‘Our Government, lacking power to seize, 
lacked power, because of the treaty, to subject she vessel to our law. To 
hold that’ adjudication may follow a wrongful seizure, would go far to 


44 Tn fact it is interesting to note that, as a propagandis gesture, the Germans sent the 
Labor Front contributions of some foreign groups to the German-dominated ‘‘Lakor Fronts” 
that had been establishec in their respective countries (Revcrt, p 128). 

45 While it is a rule of almost universal application thai the power of the state, acting 
~ through its governmental agencies to tex its citizens, is absolute a2d unlimited as to persons 
and property and that every person w-thin tke jurisdiction of tke state, whether a citizen 
or not, is subject to this power, yet, as said in Endicott, Johason & Co. v. Multnomah County, 
96 Or. 679, at 1109, 1110: ‘A tax imposed without jurisdictDbn ove other persons or property 
is void.” Winston Bros. Co. et al. v. State Taz Commissioz et al. 62 P. (2d) 7, 10 (Sup. Ct. 
Oreg., 1936). 

48 St. Louis v. The Ferry Co., Wallace 423, 430. Cf. J. H. Besle, “The Jurisdiction of a 
Sovereign State,” in 36 E aioard Law Review (1923), 243:” The sovereign cannot confer legal 
jurisdiction on his courts or his legislature when he has no such j-risdiction according to the 
principles of internationsl law.” 


a 
+ 
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nullify the purpose and eciect of the treaty. . . . The ordinary incidents of 
possession of the vessel ard the cargo yield to the international agreement.” 
Professor Edwin D. Dickinson, calling the principle of Cook v. U. S.-un- 
impeachable, comments: “Since this seizure cr arrest: was made in excess 
of a state’s proper competence and in violation of the rights of a foreign 
state, there is ir: consequence no national competence to invoke local process | 
or to subject the thing or person to local law.” 47 

Another reason for ths illegality of the taxation o2 the deportees must 
be mentioned. A tax is a price paid for the fair protection of the person of 
the taxpayer or his propersy, as well as his material and immaterial rights. 
“TIt must be clear that ir so far as international law is concerned the right 
of a state to impose a parsonal tax upon an individual deperds upon the 
intimacy and closeness of the relationship that has beer. established between 
itself and him.” 48 Germen writers used to speak of tae need for “ equiva- 
lence” between the tax demanded from. a foreigner and the services rendered | 
to him by the state levying the tax. For examole, in 1934 a member of the 
Supericr Administrative Tribunal of Prussia stated: 


Taxation of aliens always requires a special justicication. Therefore, 
we [experts on the law of international finance] have established the 
doctrine of equivalence: as a matter of principle, a foreigner may be 

| taxed only zo the extent to which such taxes form a counter-value for 
the advantages that ke derives from his contact with the regime (in- 
landische Staatsordnuxo). Taxes which go beyond this extent are il- 
legal. To cemand (a-imuten) from a foreigner that he should, without 
benefiting from the state, enhance the purposes of such state by con- 
tributing a part of his own assets, would msan to esk membership fees 
from a non-member. who is prevented fron receiving even a limited 
number of advantages resulting from membership. To subject a for- 
eigner to taxation which is not the counter-value of benefits granted to 
him, is a usurpation.’ 


a7 “Jurisdiction following Sezaure or Arrest in Violation of International Law,” this 
JOURNAL, Vol. XXVITI (1934), p. 281. 

Tn 1929, in its ‘restatement or the conflict of laws” the american Law Institute proposed . 
the following new provision: “‘Sec. 88A. Individual Inveluntarily within the State. A state 
cannot exercise jurisdiction- through the courts over an ind=vicual brought into the state by 
force against his will wrongfully or by act of God until he Eas had a reasonable opportunity 
to leave the state”: quoted in “Jurisdiction Over Persons Brought into a State by Force 
or Fraud,” in Yale Lew Journal, Vol. 39 (1930), p. 895). See also vases cited by Dickinson, 
p. 235, n. 12, and p. 239, n. 23. . 

48 ©, C. Hyde, International Law, 2nd rev. ed., Boston, 1945, Vol. 4 p. 665 (almost identical 
‘in first ed., Boston 1922; Vol. 1, p. 362). 

49 Ernst lay, I nteraakonales Fi-vansrecht: Eine Untersuchung ber die äusseren Grenzen der 
staatlichen Finanzgewali, Stuttgarti 1934, p. 48. ` Isay remarke that the ecuivalence theory 
can already be founc in Grotius. He quotes Helferich Gn Schönberg, Allgemeine Sieu- 
erlehre, Voi. III) to the effect that the taxation of foreigners san only be justified if con- 
ceived as a remuneration (Entgeli) for the protection afforded to taeir persons and their 
assets (p. 48). 
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Considering the methods by which the foreigners were brougat into 
Germany, the illegal purpose for which they were used (ramely, to help their 
enemy in his war agzinst their own countries), and -he treatment they 
received, it would indeed be difficult to find any “intn™acy and closeness” 
between them and Germany, or any “equivalence” between their tax 
payments and the benafits rendered them by Germany. 


Attempts to Legalize the Deportations 


-.In many occupied territories Germany did not atzampt to justify its 
deportation policy from the viewpoint of international .aw but based it on 
military, geopolitical, or racial arguments, or on the ok-igation of all Euro- 
peans, irrespective of nationality, to support Germ:my’s ‘‘war for the 
defence of European culture.’”®? However, with respec: to some categories 
of foreign workers, Germany claimed to have legalized ks deportation policy 
on several gr ounds. 

1) Annexation. Germany uaateraliy incorporatec. or annexed foreign 
territories which it hed invaded and occupied during mae war, e.g., Alsace- 
Lorraine, Luxembourg, and large parts of pre-war Pzland. The workers 
conscripted in these ateas—particularly if they were ccnsidered, according to 
National Socialist stendards, as Germans,—were not zounted amongst the 
foreign workers. Sir Arnold D. McNair expressed an _ncontested principle 
when he wrote: “A purported incorporation of occupied territory by a mili- 
tary occupant into his own kingdom during the war is illegal and ought not 
to receive any recognition, ¢.¢., Germany’s claim to kave annexed Alsace- 
Lorraine to the Reich during zhe present war.” 5- 

2) State treaties. Germany concluded treatizs wim German-supported 
authorities in territories occupied during the war. For example, the Vichy 
Government agreed to the transportation of lerge contingents of French 
workers to the Reich (or other destinations as devermiced by the Reich) and 
to give other forms of assistance to the National-Sociaiist war labor policy.” 
France was the only country which, before enter-ng such agreements, signed 
an armistice; and ths Vichy Government was the ork one of the German- 
supported Governments which, for a time, was recognised by some of the 
United Nations. If these German-French agreem2cts were nevertheless 
invalid under the law of nations, the other agreementz of this class must be 
considered invalid aso. 

From the time when Marshall Pétain signed ths armistice on Juna 22, 1940, 
General de Gaulle end the “Free French” authorises denied its validity, 
not on grounds of unconstitutionality but as ar act af high treason. Simi- 
larly, they have contested the validity of the Erabling Act of July 10, 1940, 
which formed the basis of ell acts of the Vichy rasime, not so much on 

50 W., Stothfang, in Hamburger Fremdenblatt, March 4, 1944, zuoted in Report, p. 37. 


5 Legal Effects of War, 2nd ed., Cambridge 1944, p. 32), note 
8 For provisions concerning social insurance see Repor , pp. &.8-230. 
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grounds of unconstitutieaslity but again as an act of high treason. The 
question of whether the proceedings leading to the passing of the Enabling 
Act of July 10, 1940. followed the letter of the Constitutional: Laws of 1875 
is controversial. But the official French attitude after the disappearance 
of the Pétain Government seems zo be that even if it were true that in 
abrogating the Third Recublic the formalities of its own Constitution were 
scrupulously adhered to this would only be an additional proof of the 
shrewdness of the consp:rators who, under the protection of the invader, 
wanted to gain power and to help the enemy. The De Gaulle authorities, 
claiming full jurisdiction over acts committed during the Vichy interlude, 
found the persons chiefly responsible for the signing of the 1940 armistice 
and for the passing of tha Enabling Act guilty of treason and sentenced 
them to death. By an Order issted in April, 1945, they also declared 
French parliamentartans xho had voted for the Enabling Act ineligible for 
the Constituent Assembly unless individually rehabilitated by a special 
jury d honneur." 

However this may be, i> is certain that at the time when the German- 
French deportation treaties were signed, there existed two authorities both 
contestirg to represent France. In such situation the eventual course of 
history is the fina! arciter cn the question of who is the rebel and who is the 
legitimate government. History decided for de Gaulle. But even while it 
lasted, the Pétain Goverrment did not acquire that measure of stability 
and independence as to æ capable of concluding international tresties. 
There is no doubt that, from its inception, the Vichy Regime owed whatever 
authority it possessed to the physical power of Germany; it lacked the 
required minimum of indevendence and stability to make it a sovereign 
government. This fa2t was not altered by the semporary recognition ac- 
corded te Vichy by some nations. Recognition is merely the ‘assurance 

given to a new state tnat it will be permitted, to hold its place and rank, in 
the character of an independent political organism, in the society of na- 
tions.” 5 . The sovereignty ci a new state neither depends on, nor-can be 
created by, recognition. Yet, the ceportation treaties would have been 


5K, Loewenstein, “ Dercise ot the French Constitution af 1875,” in American Political 
Science Review, Vol. 34, No. 5 (Cct. 1940), p. 894, held that the proceedings ‘‘were carried 
out with a full, and even excessivs. sense of legality, and in complete accordance with the 
requirements of the Constitution which they destroyed.” . M. Koeasler, ‘‘Vizhy’s Sham 
Constitutiorality,” in American -olitical Scieace Review, Vol. 80, No. 1 (Feb. 1945}, p. 86, 
took the opposite view because ‘3223 ratification by the (French) natim which the Enabling 
Act itself required before it was to become operative, was never cade.” Other writers also 
deny the legality for various reaccrs: see literature quoted in Koassler’s article. i 

5 The jury d'honneur waz com posed of M. Dassin, Vice Pres. of tha Conseil d'Etat, Vice 
Admir. Thierry d’Argenliev. and M., Saillant, Pres. of the Ccnsei: National de la Résistance 
(Combat., March 18/19, 1945; Auro-z, March 20, 1945; Ordre, Apr. 6, 1945}. 

5 Moore’s definition, quoted by Hyde, p. 14&. On Novemter 8, 1942, Canada severed re- 
lations with Vichy because there ma koger existed in France any Goverr ment with “effective 
independent existence.” Taree days later, German troops >ecupied the hitherto ‘urac- 
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illegal under international (and also under domestic French) law even if it 
is assumed that the Vichy Government was a legal government capable of 
entering into treaties with other states and that the past-Vichy Government 
did not have the power to invalidate ab initio the acts 2 the Vichy Govern- 
ment. What taints the deportation treaties is tkeir content. These 
treaties were manifestly contra benos mores. The German-French armistice 
(assuming that it was valid) was an armistice in the technical sense; it did 
not end the state of war betwzen the signatories, but merely aimed at 
suspending hostilities between them. In fact, this sim was never fully 
realized: French armed forces continued to wage wer against Germany in 
the name of France. The outcome cf the war contizued to be uncertain 
both legally and factually. By the time the war came to an end the cir- 
cumstances prevailing in June, 1940, were reversed. Until this final out- 
come, France’s allies and, to an increasing extent, French troops stationed 
in France’s overseas possessions or on allied soil and fighting under the 
authority and command of Fre2 French authorities vaged full-fledged war 
against Germany. In occupied France, the overwhelning part of the popula- 
tion sympathized with the Allied cause. More sad more Frenchmen actively 
fought against the invader. Under such circumstances, it was flagrantly il- 
legal for any French Government to conclude azreements providing for the 
compulsory mass deportation of French workers for the purpose of aiding 
Germany’s war effort. The principle that neitaer crvilians nor prisoners of 
war must be compelled to work for the direci. waz effort of the enemy is 
basic. Itis embodied in the Hague Regulations andin the Geneva Conven- 
tion relative to the treatment of prisoners of war of _929. The deportation 
treaties aimed at exactly this 10r pioden obj act’ aad were, therefore, in- 
valid. - 


` 


cupied” part of metropolitan Franee whereupon recognition was withdrawn also by the 
other United Nations which had previously accorded it. Most French-German deportation 
agreements were signed after these events. , 

66 “The requirement that contracts shall be in conformity wt law invalidates, or at least 
renders voidable, all agreements which are at variance with {he fundamental principles of 
international law and their undisputed applications” (Hall, In#rnational Law, 8th ed., 1924, 
p. 382); “It is a unanimously recognized customary rule of insernational law that obliga- 
tions which are at variance with universally recognizəd principles of International Law 
cannot be the object of a treaty” (Oppenheim-Lauterpacht, Vcl. 1, p. 706). International 
law denounces ‘‘as internationally illegal agreements waich ar concluded for the purpose of, 
and with a view to causing the perfcrmance of acts which it prescribes. ... The obligation 
of a State to respect the terms of an agreement with arother . . . may not come into being 
if the international society regards the arrangement as gravely injurious to its interests and 
contemptuous of whet its law of nations is deemed to requires. ... In theory, any agree- 
ment which purports to do violence to the underlying principles of international law, must, 
to that extent, be regarded by the family of nations a3 internetionally invalid’? (Hyde, pp. 
1374-5). See also Shotwell, The Great Decision, New York, 1944, p. 202. For a lucid 
discussion of the legal position of Czechcslovakia under German domination, see E. Tab- 
orsky, The Czechoslovak Cause, London, 1944. 
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3) Individual labor contracts. During the first world war, the German 
occupation authorities and the recruitment agents of the Deutsches In- 
dustriebiiro used strong pressure—ranging from promises of better treatment 
and higher pay in Germary, to deprivation of focd rations and physical 
violence *’—in order to induce the Belgian labor recruits to sign individual 
contracts. The contracts were to prove that the men had voluntarily 
agreed to going to Germeny and being employed there."8 The practice 
was repeated during this wer on a proportionately larger scale. If the 
signing of the contract was a genuinely voluntary act on the part of the 
worker, i.e., if the worker eccepted German employment on his own free 
will, international law was not violated. This, however, refers only to a 
small minority to which the present analysis does nct apply. In the great 
majority of cases, the forzigners signed under duress. According to a 
general rule of private international law, a contract entered upon under 
coércion, is-not binding on the coérced party even if expressed in writing. 

However, a (written or orel) contract entered into under coércian by one 
party is not ipso facto null end void. The coérced party cannot be com- 
pelled to fulfill the contract. But the other party (whether or not it exer- 
cised the coércion) cannot fae itself from its own obligations under the 
contract, merely by pleading that the coéreed party had not actually willed 
the contract. This hoids true, in particular, when the coérced party has 
fulfilled its-obligations under it and the other party has rot. It must be 
noted that many of the contracts which foreigners signed under duress 
contained more favorable conditions—e.g., about wages, vacations with 
pay, reimbursement of travelling expenses, etc.—than were actually granted 
them once they had arrived st their places of employment.*® The point 

57 Passelecq, pp. 106, 159, 195/6, 279, 359; J. Pirenne-Vauthier, p. 56. 

58 On April &, 1922, the Belgian worker Jules-Hector Loriaux brought test action against 
Germany before the Belgian-German Mixed Arbitration Tribunal set up under Art. 304 
of the Treaty of Versailles. He claimed to have been subjected together with other Belgians 
“à des véritables tortures” in order ic sign a labor contract and, owing to the maltreatment, 
to be perraanently incapacitated for work. ‘The Tribunal (decision of June 3, 1924) declared 
itself incompetent to decide upon the 2laim insofar as it was based on a forced labor contract 
-because the cortract was ‘‘based primarily on violence systematically exercised on a whole 
portion of the civilian population”; zach acts of violence constitute “thé gravest violation 
of the law of nations”; but indemnification for the wrong suffered by the claimant was, 
covered by the German reparation payments pursuant to No. 8 of Annex I to Part VIII of 
the Treaty of Versailles (Recueil des cécisions des Tribunaux Miaztes, Vol. IV, p. 686). In 
other cases (whish did not refer to deportees) the Mixed Arbitral Tribunals had defined their 
jurisdiction more broadly, notably the French-German tribunal in Sccidié Vinicole de 
Champagne c, Consorts de Mumm, decision of March 4, 1921, Recueil, Vol. 1, p. 23, and the 
Belgian-German tribunal in Milaire v. Etat Allemand, decision of Jan. 13, 1928, Hecueil, Vol. 
Il, p. 715. In July 1925 the German Government agreed with a federation representing 
former Belgian deportees to pay them a lump sum indemnification of 24 million frenes, sub- 
ject to the approval of the Mixed Arbitral Tribunal: The Times, London, July 14, 1925, 
quoted in A. J. Toynbee, Survey of International Affairs, 1924, London, 1926, p. 401. Also 
Oppenheim-Lauterpacht, p. 352. 69 Report, p. 116. 
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here raised is, therefore, important in connection with cl=ims fcreign workers 
may make on the basis of the contracts. ; 

4) “Transformed” prisoners of war. International law forbids the de- 
portation of civilians from territory under belligevent cscupation and their 
employment on war work for the hostile powe”. Hence there exist no 
codified regulations concerning the conditions of enployment if such 
measure is taken nevertheless. Making use of this fact, Germany treated 
a large portion of its prisoners of war as if they had bæn civilian ‘‘foreign 
workers.” This practice aimed not so much at legalizing German policy 
as at avoiding obligations under international treaties It was applied to 
several hundreds of thousands of prisoners, mzinly #rench,. Polish and 
Russian. To change a person’s status from prisoner to civilian “foreign 
worker” was, in some respects, advantageous from the German point of 
view. It lent itself to be represented as a conciiator> gesture and at the 
same time it was construed as releasing the Reich, as far as prisoners covered 
by the Geneva Convention of 1929 were concerned, fom obligations and 
responsibilities laid down in that convention—for example, to grant them 
food rations equivalent in quantity and quality to thas of the depot troops 
(Art. IT, 1); not to compel officers, to work (Art. 27, 1); to abide by the 
limitations on disciplinary punishments which ma;7 be i<flicted on a prisoner 
of war, and by the provisions concerning judicial proceadings against them 
(Art. 54 f., 60 ff.); tc permit protecting neutral powers to exercise control 
over the treatment of the prisoners of war, and the International Red Cross — 
Committee to perform its humanitarian work Zor tk2ir protection (Art. 
86 ff.); etc. The measure was construed as abrogatirz the prohibition to 
employ a prisoner of war on work for which he is physcally unsuited (Art. 
. 29) or which is unhealthy or dangerous (Art. 32; .), th= provisions concern- 
ing. working time, weekly rest periods, and pay (Art 30, 34), and, most 
important of all, the restrictions concerning the tpe o- work which may be 
requested from a prisoner of war.® 

To deprive prisoners who fall under the Geneva Canvention of 1929 of 
these rights and guarantees without actually liberating them, constitutes a 
gross Violation of international law for the conventior regulates the rights 
and duties of the detaining power and the prisoners until the latter are 
actually liberated and repatriated. If the detaining power could, during 
hostilities, change the status of the prisoners wishout releasing them, and 

thereby free itself from its obligations, the Convention vould be meaningless. 


60 His work must have “no direct connection with the opratiors of the war. In partic- 
ular, it is forbidden to employ prisoners in the manufactura or transport of arms or muni- 
tions of any kind, or on the transport of material destined fac combatant units” (Art. 31, 1). 

st The Convention knows only the following ways of “ending vae captivity”: a) direct 
repatriation during hostilities; b) accommodation (l’hospi.alisattim) during hostilities; c) 
liberation and repatriation after conclusion of an armistice or of peace; d) “‘lib2ration on 
parole” as provided for in Art. 10-12 of the Hague Regula-ions oF 1899 and 1907. 
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The situation is in the main the same with respact to prisoners of wer of 
a country which, while mot a party to the Geneva Convention of 1925, is a 
party to the Hague Rezulations of 1899 and 1907. By concluding the 
Geneva Convention, “it was not intended to abrogate or replace the (Hague) 
Regulations . but rather to amplify and extend them.” ® The pro- 
visions of the Hagus*Rezulations are far less extansive and on important 
points less benevolent to the prisoners. But they contain (as, indeed, the 
Brussels Declaration of 1874 contained) many of the essential principles of 
the Convention of 1929, :n particular the prohibition to employ prisoners of 
war on work connected vith the operations of war. The provisions of the 
Hague Regulations protesting, on the one hand, prisoners of war and, on the 
other hand, enemy civilans, may not be circumvented by changing the 
status of prisoners into an in-between situation in which they would lose 
both the rights of prisoners of war-and of enemy civilians. 

x x x% 


Unfortunately the machinery of the immediate past for the enforcement 
of international law was not able to prevent Germany’s war labor policy, 
just as it was not able to prevent the war. But the fact that the Third 
Reich saw itself compellsd to engage on this labor policy contains an en- 
couraging lesson for the -uture, and a warning to would-be aggressors. 

After most systematic preparation,’ Germany entered the war much 
more strongly armec. tham its opponents, and with its formidable industrial 
apparatus fully geared icr war. In spite of this excaptionally favorable 
situation the manpcwer requirements of modern warfare proved so great 
that Germany had to relv, throughout World War II, cn the labor of many 
subjugated territories. 

But it must be realized shat it was only Germany's extraordinary military 
successes, gained in the early phases of the war, which put these foreign 
resources at its disposal: In the future, with the effective functioning of 
the United Nations Organisation for immediate concerted action against 
threatened aggression, a potential aggressor could hardly- hope to gain the 
military successes whick would enable him to put a similar policy into 
practice. 


~ 


2 J, W. Garner, in this Jouznau, Vol. XXVI (19382), pp. 808/9. See also F. W. Heine- 
mann, Das Krizgsgefangenenrecht im Landkriege nach moderner vélkerrechilicher Auffassung, 
Krefeld 1931, pp. 50, 53. 

6 Art. 6 (1) Hague Regula-ions. Regarding required standards of food, quarters, and 
clothing of prisoners of war, see Art. 7. It must also be pointed out that ‘the principles of 
the law of nations, as they result from the usages established between civilised nations, from 
the laws of humanity, and the requirements of the public conscience” (general clause in the 
preamble to the Hague Conveaiion) apply fully to captives whose legal position is gc ‘verned 
not by the Geneva Convention but only by the Hague Convention. 

u “Without the echievements of the years 1933-1938 we should hardly have been in a 
position to wage this war in sc powerful ‘and manly a fashion as we have done” (declaration 
of the head of the German Labor Front, Dr. Robert-Ley, Nov. 30, 1944, Deutsches Nach- 

richten Bureau, Nov. 30, 1944. 
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II. TRANSFER CF CIVILIAN MANPOWER FROM SUBJUGATED TERRITORY 


The German wartime deportations of enemy civilians were illegal because 
Germany lacked a valid right to remove these persons from their lands 
and because the purpose of the deportations was illeg=l. Insofar as their 
treatment fell below the accepted minimum standards of decency and 
humanity the deportations were also for this. reason illegal under inter- 
national law. We heve now to examine whetker tka legal situation is 
different with regard to the contemplated employment >f German civilians ` 
for the reconstruction of war-torn areas of the United F ations. 

The employment of Germans can be organized. unde the following four 
forms: a) employment of prisoners of war; b) emp.oymeat of war criminals; 
c) voluntary employment; d) employment througk compulsory conscription 
of civilians. . 

The three first-mentioned forms need little comment. Voluntary employ- 
ment abroad would be a special case of organized temporary migration. 
That war crimes in the technical sense, i.e., violations <f the laws and cus- 
toms of war, may be punished by forced labor abroad f-llows from the fact 
that this is a milder penalty than death, which is sn established penalty for 
the more serious of such offenses. ‘All war crimes mey be punished with 
death, but belligerents may, of course, inflict a mecre lerent punishment, or 
commute a sentence of death into a more lenient penamy. .. . If a bellig- 
erent has a right to pronounce 2 sentence of capita. punishment, it is 
obvious that. he may select a more lenient penaliy and carry it out even 
beyond the duration of the war.” ® The charter of the Military Inter- 
national Tribunal of August 8, 1945, agreed upom between Great Britain, 
the United States, Soviet Russia and France, provides that in addition to 
‘war crimes, namely, violations of the laws and customs of war,” also 
“crimes against peace” and “crimes against humanity are punishable by 
“death or such other punishment as shall be determined by [the Tribunal] 
to be just.” ® One form of punishment can be forced lazor. Finally, as far 
as prisoners of war are concerned, the Geneva, Conventica of 1929 stipulates 
(Art. 75, 1) that “the repatriation of prisoners shall be effected as soon as 
possible after the conclusion of peace.” Until the prisozers are repatriated 


% Oppenheim-Lauterpacht, Vol. II, p. 460/1. 

& The preamble to the Charter of the Military Internacional Tribunal appropriately 
points out that ‘the United Nations havz from time to time made declarations of their in- 
tention that war criminals shall be brought to justice.” These dexlarations were not lim- 
ited to war crimes in the technical sense, but referred generally to ‘“‘barbaric crimes,” ‘‘atroc- 
ities which have violated every tenet of Christian faith,” “vnhes:d-of crimes,” “barren 
horror,” etc. See Churchiil-Roosevelt declaration of Oct. 25, 1947 Declaration on behalf 
of the Governments of eight Occupied Countries and on behadf of tte Free French National 
Committee, London, Jan. 13, 1942, note of Mr. Molotov of apr. 27, 1942, Declaretions by 
Mr. Roosevelt of Oct. 7, 1942, and of the United States Gove-nmen~ of Aug. 29, 1948, Mos- 
cow Declaration of Oct. 30, 1943, (Royal Institute of Internazional 1ffairs, Bulletin of Inter- 
national News, 1942, pp. 50, 961, Information Bulletin of En bassy f USSR, Washington, 
D. C., Apr. 27, 1942, Department of State Bulletin, Vol. IX, p 150), ete. 
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their rights and duties cantinue to be ruled by the Convention. They can, 
therefore, bè compelled ta work, even after the cessation of hostilities, under 
the conditions laid fort in the Convention: The Hague Regulations of 
1899 and 1907 do not dee! with this point; but since the Geneva Conv=ntion 
of 1929 is the more rececs and more lenient law ié is fair to interpret the 
Hague Regulations in the sense that prisoners covered by them but not by 
the Geneva Convention, ren also be compelled to work, under the conditions 
contained in the Hague Regulations, until they are repatriated: after the 
conclusions of peace. — | | 

There remains the question whether Germans who do not fall under either 
of the categories just menrfioned can be recruited for reconstruction work on 
United Nations territory. 


Difference between Bell-ezrent Occupation and Post-Surrender Occupciion 


Germany’s military defeat, its unconditional surrender, and the collapse 
and disintegration of its governmental structure resulted in the transfer of 
sovereignty over Germary to the Allies. Together, these events constituted 
subjugation,” meaning the temporary suspension of Germany as a govern- 
mental entity. Accordinz to the declared intentions of the Allies, the sub- 
jugation was to be of limred, though indefinite, d-iration; only a porion of © 
the subjugated territory shall be annexed; and at an as yet undetermined 
date, Germany shall reémerge as a State and sign a peace treaty. The 
following remarks refer o-ly to the period between May 8, 1945, anq Ger- 
many’s reémergence as a State. This period msy be called “the post- 
surrender period.” 

Through the subjugation of Germany the outcome of the war has been 


62 British policy in regard to German prisoners of war held in Great Britain was described 
as follows by the Secretary of Buze for War, Mr. Lawson: ‘“‘Only prisoners of war whe are on 
medical grounds permanently :nfit for employment are now being returned to Germany; 
members of the SS. and susdesied war criminals are excluded from such repatriation”: 
Hansard, Oct. 16, 1945, col. GL 

It is not generally known taat Germany kept Russian prisoners of war and internees for 
several years after the end of "orld War Í. In 1921 the Intemational Labor Office reesived 
protests concerning their treatment in the German internm2nt cemps from a Cotimittee 
of Members of the Russian Constituent Assembly, the Internaticnal Federation o? Trade 
Unions,.and a group of prisen2rs in the Lichtenhorst camp. With the approval of the 
German Government a repre=ctative of the International Labor Office visited the German ` 
camps of Wiinsdorf, Cottbus, -ichtenhorst and Zelle, in February, 1922, inquired into the 
living and working vonditions-cl the inmates, and made suggestions concerning measures for 
their relief. G. A. Johnston, faternational Social Progress, London, 1924, pp: 220-.. 

67 “Subjugation”’ is not alwsrs used in an identical sense but the disagreement is merely 
terminological. In accordance with Oppenheim-Lauterpackt, Vol. II, p. 470, subjugation 
is here meant to describe the stration which follows conquest. McNair uses the term some- 
what differently when he stat: ‘‘International law recognizes thre stages which normally 
occur in the process of conquest (a) invasion; (b) occupation: and (c) transfer of sovereignty 
by means of a treaty of cessicx. or as a result of subjugation without cession.” (‘f Munici- 
pal Effects of Belligerent Ocex-etion” in Law Quarterly Review, Jan. 1941, p. 34.) 


i 
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decided in the most definite manner possible. Cne of the prerogatives of 
the Allies resulting from the subjugation is the sight zo occupy German 
territory at their discretion. This occupation is, koth lezally and factually, 
fundamentally different from the belligerent occipatimn contemplated in 
the Hague Regulations, as can be seen from the fcllowizg observations. 
The provisions of the Hague Regulations restristing the rights of an oc- 
cupant refer to a belligerent who, favored by the shanzmg fortunes of war, 
actually exercises military authority over enemy teritory and thereby 
prevents the legitimat sovereign——-who remains tre leg-timate sovereign-— 
from exercising his full authority. The Regulations daw important legal 
conclusions from the fact that the legitimate sovereign nay at any moment 
himself be favored by the changing fortunes of waz, reconquer the territory, 
and put an end to the occupation." ‘The oc2upation applies only to 
territory where such authority [ie., the military autkority of the hostile 
state] is established and can be exercised” (Art. 42, 2° In other words, 
‘the Hague Regulations think of an occupation wh.ch is a phase of an as yet 
undecided war.” Unzil May 7, 1945, the Allies vere telligerent occupants 
in the then occupied parts of Genan, and their rig-ts and duties were 
circumscribed by the respective provisicns of the Hague Regulations. As a 
result of the subjugation of Germany the legal ckaracter of the occupation 
= of German territory was drastically changed. The occupants do no longer 
act in lieu of “the legitimate sovereign.” They themselves exercise sov- 
ereignty. There is no legitimate German sovereizn wto is merely waiting, 


$8 The situation created by Germany’s subjugation differs fundementally from the situa- 
tion created by an armistice. An arm:stice merely susperds hozzilities. If either party 
seriously violates the armistice the other party has “the rizkt to denounce it and even in 
case of urgency, to recommence hostilities at once,” i.e. witLout formal denunciation. Un- 
der the armistice of Nov. 11, 1918, the German Governmert in June 1919 actually consid- 
ered denouncing the armistice and resuming the war. Now, Germany cannot “denounce” 
the surrender. If it were to resume hostilities rts armed forzes wa_Id not enjoy the protec- 
tion of the laws and customs of war but could be treated as crimizals. 

69 Oppenheim-Lauterpacht, Vol. II, pp. 345, 348. “The egal justification (Reshtsgrund) 
of the occupatio bellica lies in the mere fact that the territory is ocewpied: the occupant takes 
the territory into possession, not on the basis of a legal title but om the basis of his power.” 
O. Bamberger, Oceupatio 3ellica im Lardkrieg, Freiburg i1.E., 190¢. p. 18. 

70 The power of the occupant is of a precarious nature and may, therefore, come to an 
end at any time. A minor battle, nay an unfavorable skirmish cz. suffice to force him to 
leave the occupied territory” (S. Cybichowski, Das Vlkerrecl.tiche Okkupationsrecht in 
Zeitschrift für Völkerrecht, 1936, p. 297). At tae first Hague Con=rence zhe German dele- 
gate, Col. von Schwarzkopf, attempted to have this provision elirinated from the Regula- 
tions, arguing that an interruption of the occupation due, e.g., to a temporary success of a 

“rebellion,” should not be permitted to curtail the territorial jurisdiction of the occupant 
(Protocols, Vol. ITI, p. 117). 

71 Oppenbein-tauterpasht. Vol. II, p. 278, defines “‘oc-upatica and administration of 
the enemy territory.” as ore of the methods—the other being the cefeat of the enemy armed 
forces—for the achievement of ‘the purpose of war, namely, the overpowering of the 


enemy.” 
4 


e 
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merely prevented from exercising his ‘power. Whatever powers German 
authorities have during tae post-surrender period, they must be construed as 
deriving from and delegazed by the Allies. £s a consequence of the doctrine 
that during belligerent oscupation the soversigmty of the absent legitimate 
Government is merely suspended, the occup=n> must “respect, unless 
absolutely prevented, tke laws im force in she country.” But under the 
post-surrender occupaticn the abrogation :nstzad of the preservation of 
National Socialist law is one of the principal ains of the Allies. 

The difference between the two types of scc1pation would be most ap- 
parent in case of withdrawal of the occupation forces. Had, for example, 
the German occupation forces voluntarily w-thdrawn from the Netherlands 
during the war, the German occupation reg:me would automatically have 
come to an end. But {f the present occupation of Germany were not 
“effective” or if the All es would withdraw thsir occupation forces, their 
prerogatives over Germany would not be affected. During the post- 
surrender period, neither the extent nor the ducacion of the rights of the 
Allies is conditional. upon establishing or mamtaiming an occupation,— 
whereas this is the first ard joremoss prerequisite for the exercise of the lim- 
ited prerogatives of the kelligerent occupant. The occcpation of Germany 
is, in legal contemplatior, only an incidents! asoect of the post-surrender 
situation. Under belligerent occupation, tie zccupant’s limited powers 
derive from the physical fect of military occupation; under the post-surrender 
occupation, the right to occupy derives from tke occupant’s unlimited 
powers. It is the essence of the provisions af tte Hague Regulations con- 
cerning enemy civilians that the belligerent occv sant does not possess sov- 
ereignty over them; wheres it is the essence af the Jegal situation prevailing 
during the AA ender period that the Allie: possess sovereignty over 
Germany. 


The Different Purpose 


The formal power of tha Allies to issue binding orders for the German 
population is, however, crly one aspect of the vroblern. In judging the 
legality, under internatiors! law, of the recruisment of German civilians for 
the reparation of war damages, the purpose of such measure is of equal 
importance. In fact, whcever woulc leave the purpose cut of consideration 
and would merely stress the power of the Alies—taouga this power is not 
only physical but also legal—to issue binding law for the Germans would 
paint a distorted picture. The case for the zecruisment of German man- 
power would, indeed, be s weak one if it were based only on the “right ‘of 
the victor.” The public conscience of our ase is very alert on this point. 
It not only, in the worde of Mr. Justice Jackson, utterly renounces and 
condemns aggressive war << an instrument of polizy; * it even watches very 
carefully over the use whica.the law-abiding Sates make of 2 victory gained 


7 Statement on the signing ofthe War Crimes Agreer-ent of Aug. 8, 1945: The New York » 
Times, Aug. 9, 1945. l 
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over a law-breaking State. This aversion to aggressive war and the abuse 
of force—a strong influence in shaping international law—makes it necessary 
to distinguish carefully between lawful and unlewful surposes in the use 
o: force. 

Here, then, lies the most essential difference batweem the recruitment of 
foreign workers for German war work on the one hand, end the contemplated 
recruitment of Germans for Allied reconstruction work on the other hand: it 
is the difference between the purposes of these maasurss. In the first case, 
the purpose was unjustifiable under the law of natiocs; in the other, the 
purpose is just. The Third Reich conscripted cizizene of countries which it 
had overrun and against which it continued to wage a war of aggression: it 
forced the conscripts to help it in this very endeavour. The Allied measure 
aims at serving a purpose fully acknowledged by intermational law, namely 
to obtain at least partial reparation for damag3s cesed by unlawful be- 
haviour. | l 

Why do the Hague Regulations narrowly limit th= oecupant’s right to 
demand services from the enemy population? Vhy do the Brussels Draft 
Declaration of 1874, the Hague Regulations, ard the Geneva Convention 
of 1929 forbid the detaining power to employ prissners of war on work 
directly connected with military operations? Why ~as the German de- 
portation policy in both world wars so unanimously condemned? Because 
civilised nations consider it illegal for a belligerant to procure for itself an 
unfair advantage over his opponents by forcing ener-y citizens to help in 
the war against their own countries. International lzw rejects as immoral 
any compulsion to perform a protraczed series of acta, which, objectively, 
constitute treason. It is utterly obnoxious tc intacnational morality to 
confront an enemy citizen with the loathsome dilamma of violating his 
loyalty to his own country, or risking punishm2nt snd death. By forcing 
toreign workers to produce the implements for Germszny’s war against their 
own countries Germany conspicuous:y increased its own war-making ca- 
pacity; thereby it proportionately increased the loss of lives and wealth of 
its opponents, and proportionately prolonged its rule over the home terri- 
tories of the labor conscripts. The work performad by the deportees 
delayed their own release. l 

If German manpower is recruited for reconstruct->n work on behalf of 
the Allies, the purpose of such measure would not be bz secure for Germany’s 
enemies any unfair advantage. The Germans aie not asked to perform work 
detrimental to Germany. There is no collision betwean their duties toward 
their own fatherland, and their duties toward tkeir fcreign employers or the 


comity of nations." By contributing, to some extemt, to the repair of the 
l \ 

. ® Jt may be noted that during the Ruhr occupation leading German jurists, backed by 
the Reich Government and the German Supreme Court, asserted that a collision existed 
between the moral duty of German citizens io obey instruction: of the Reich Government 
to sabotage the French efforts to exact reparations, and she damands made by the French 
occupation authorities under the Treaty of Versailles. This diexama, it was asserted, could 
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devastations in non-German countries caused by Germenv’s war of aggres- 
sion the workers would not only fulfil a moral and legal obligation fully 
recognized by international law but would by the same token hasten Ger- 
many’s eventual political recovery. In every respect, the situation 5 the 
opposite from the situation which prevailed under Germany’s waztime 
deportation policy. : 


The Condihions of Employment 


Public opinion in the United Nations has agreed on the need for German 
labor reparations. In the countries which have felt the full impact of the 
National Socialist methocs of warfare the demand is particularly general 
and elementary. There are indications that the demand finds understand- 
ing in Germany itself. Perhaps, there will be much less need for compulsion 
than is sometimes assumed. Immediately after the end of the last war, the 
German trade unions spcntaneously acknowledzed Germany’s obligation 
to help in the rebuilding cf the devastated regions of France and Belgium, 
and declared that German workers were ready tc perform on the spot.” 

The objections which, outside of Germany, are raised against German 
labor reparations are in the main directed not against tha sckeme itself but 
are based on apprehensicn lest the Germans should reseive treatment 
comparable to that which the Allied workers had received from the Third 
Reich. On this point President Roosevelt declared in an address to the 
Foreign Policy Asscciation in New York, in Octeber, 1944: “The German 
people are not going to be enslaved. Why? Because the United Nations 
do no traffic in slavery. Eut it will be necessary for them to earn their 
way back, earn their way back into the fellowship ot peaze-loving and .aw- 
abiding nations.” 7 Pursuant to the generally aczepted principles of imter- 


rightfully be solved by obeying the Reich Government, ratker than the occupying pcwer. 
The doctrine was upheld before French militazy courts; e.g., m the trial ageinst Fritz Thys- 
sen and other leaders oz the Rhenish Westphalian coal industzy accused cf having sabotaged 
the supply of “reparation coal,” and in a similar trial against directors and workers o: the 
Krupp Works in Essen. A. Finger, Der Krupp Prozess, Stultgart, 1923, p. 6. 

74 Hedwig Wachenheim, ‘The Use of German Labor for Reconstruction,” in American 
Labor Conference News Letter of May 22, 1945, published by the American Labor Conference. 
on International Affairs, New York, N. Y. 

% See also testimony of Mr. Bernard M. Baruch before tha Senate Committee on. Mili- 
tary Affairs on June 22, 1945: 

“Mr. Baruch: . . . (Germany’s| principal payment will have to be in labor. All the 
countries seem to want it so, and I would let ahem have it. 

“The Chairman (Sen. Elbert =. Thomas) Mr. Baruch, oar we evcid, in using lebor 
reparations, labor slavery? 

“Mr, Baruch: . I do not think that anyone has in mind the establishment of sk.ve 
labor; I do not dipoe the United Nations will undertake enything of that kind.” (Hear- 
ings before a Subcommittee of the Committee on Military Affa:rs, United States Senate, 
79th Congress, First Session, pursuant to Senate Resolutions 107 (78th Congress) and Een- 
ate Resolutions 146 (79th Congrassi authorizing a study o> war mcbihzetion problens. 
Part 1, June 22, 1945, Washington, D. C., 1945, p..14). 


TRANSFER OF CIVILIAN MANPOWER FROM OCCUPIED TERRITORY 331 


national law, inhuman treatment of the recruited German workers would 
constitute a violation of the law of nations. Bat if they are treated ac- . 
cording to the generally accepted standards of decency 2nd humanity, Allied 
measures ordering the recruitment of German maapow= for the reconstruc- 
tion of devastated Allied territories are to be considered in accordance with 
the demands of international law. 


THE INTERNATIONAL ORGANIZATIONS IMMUNITIES ACT 
By Lawr2nce Preuss 
Jnwersiiy of Michigan 


On December 29, 1945 the International Orgsnizations Immunities Act 
entered into force.! 


Purposes of the Act 


This legislation constitutes belated recognition of the reed for granting to 
international organizations of which the United States & a məmber, and to 
their personnel, a legal satus which is adeyuace to ensure the effestive ' 
performance of their funct.ons and the fulfilyrent of ther purposes. It will 
“not only protect the offical character of public internazional organizations 
in this ccuntry,” as the Senate Committee on Finance has stated, “bit it 
will also tend to strengthen the position of :nte™neticral organizations of 
which the United States is 2 member when they are loceted or carry on their 
activities in other countries.” 2 The principal purpose: served by the Act 
are the following: (a) to make possible a consister end equitable treatment 
for some of the older corgarizations now functionicg on —nited States tarri- 
tory, with respect to whose ‘egal status the Uritec States has contracted no 
conventional obligations, and which will probakly nos be brought into 
relationship with the United Nations;* (b) tc implemen; commitments or 
obligations toward UNRRZ 4 FAO ° and other organizaticns in being or t3 be 
established,® and to whose constituent instrumenss the United States is a 


1 Public Law 291, 79th Cong. Ch. 652, Ist Sess.]; the bill which »esulted in the act was 
introduced by Mr. Dovghton on Det. 24, 1945 as H. R. 4489; ext bbw, Supplement, p. 85. 
On Nov. 21, 1944, Mr. Doughtor had introduced a bill H. F. 5512, 78th Cong., ist Sess.) 
which applied only to UNRRA, aaj whick “died” in the Conmicteecn Ways and Means. 

2 Senate Report No. 861, 79th Ĉong., 1st Sess. [to accompzny H.R. 4489], p. 2. 

3 This is of special importance xT. the case o? the Pan Amer.can Lrion, whose Goverming 
Board, by a resolution edopted June 7, 1944, had requested th=t the —mnion and its personnel 
be granted a status similar to thal enjoyed by the League cf Natmms end its staff urder 
Article 7 of the Covenant. See Report of the Special Comm -tt2e cf the Governing Bcard 
appointed to Study the Juridical Status of the Pan Amarica- Unicz and of its personcel, 
Washington, 1944. 

4 Resolutions 32-34 and 36 of tae First Session of the Courzil of TNRRA. 

5 Art. VIIL, par. 4, and Art. XV of the Cecnstitution of the Focr and Agriculture Or- 

ganization. 
- 8 Article IX, Articles of Agreement of the International Honetery Func; Article V tL, 
Articles of Agreement of the International Eank for Recorstractioa and Development; 
Article XII, Constitution of the Educational, Scientific, and Cultura! Organization of she 
United Nations; Art. 1, Sec. 4, Insertm Agreement on Inernejional Civil Aviation. 

See Philip C. Jessup, “Status o` International Organizatiors: Privi.eges and Immunities’ 
of their Officials,” this Jounnan, Vol. 38 (1944), pp. 65&-662: and +. K. Kuhn, ‘‘Unined 
Nations Monetary Conference arc the Immunity of Internsticnal Agencies,” same, 3p. 
662-667, 
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party or a signatory; and (c) to establish a mininum <r basic standard of 
treatment for the United Nations and its personnel, subject to such modifi- 
cations as may be made necessary by the terms af the agreements contem- 
plated under Article 105 of the Charter. 


Genera! Law ard Practice of the United Mates 


Although the United States has recognized th2 lege. capacity cf public 
international organizations, it has taken the position shat there exists no 
obligation under customary international law to extend zo such organizations 
the privileges, exemptions, and immunities accorded to toreign governments. 
Ii consequently has declined to grant to their officers and employees any 
‘special legal status, whether it be that of foreign diplomatic agents or of 
non-diplomatic government officials. International organizations have 
tanded to claim a governmental status and to demand at least “foreign 
government official” treatment for their functionaries. but these demands 
have been uniformly resisted on the grounds that no basis for such claims 
has been developed in customary international law, thes any special status is 
as yet dependent upon treaty or upon the municipal lev and practice of the 
state concerned, and that there is, therefore, no justific=tion under the law of 
the United States for conceding any privileged possion to international 
organizations and their personnel in this country.’ The general attitude 
which has been assumed by the United States Governrent is expressed in an 
opinion given by the Department of State in reply so an inquiry by the 
British Embassy as to the status of officials of the League of Nations in the 
United States: 


. . Under customary International Law dip_smatic privileges and 
immunities are only conferred upon a weil defned class of persons, 
namely those who are sent by one state to another on diplomatic mis- 
sions. Officials of the League of Nations are neb, as such, considered 
by the Department to be entitled to suck privieges and immunities 
under generally accepted principles of Imternesional Law but only 

` under special provisions of the Covenant of the League which can have 
no force in countries not members of the League 
In the estimation of this Department the ecutive authorities of 
this Government would not be warranted, ucder our law which is 
declaratory of International Law, in according to officials of the League 
of Nations diplomatic privileges and immaunitice in the United States 
since such persons are not comprehended ir the Cefinition of diplomatic 
officers contained in our Statutes.’ 


7 For discussion of this point, see L. Preuss, “Diplomatie P=vileges and Immunities of 
Agents Invested with Functions of an International Inzerest,> same, Vol. 25 (1931), pp. 
695, 696. 

8 U. S. For. Rel., 1929, Vol. I, p. 414; see also Green Hacxwortk. Digest of International Law, 
Vol. IV, p. 428. On the status of officials of the League in tk- territories of non-member 
states, see, in general, Martin Hill, Immunities and Priv‘leges a International Officials: The 
Experience of the League of Nations a be published shor ly = cae Carregie Endowment for 
International Peace). 
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Demands by alien officers of international organizat.ons that their position 
be assimilated to that of officials of foreign goveram2nts have arisen most 
frequently under Section 116 <h) of the Internal Revenue Code, which 
exempts from Federal income tax the salaries received by such persons as 
compensation fo? services rendered in the United Staces to their respective 
governments. . The international crganizations have generally taken the 
position that since they are associations of states vhosefunds are contributed 
by member governments, their officials should nave the same exemption 
from taxation of their income as that enjoyed bv tae officials of foreign 
governments in the United States. In rejecting this reasoning, the Treasury 
has held that international organizations are not “reign governments” 
within the meaning of the Code; and that although the income of their 
officials is, with the exception of the contribution cf tae United States, de- 
rived Hom the funds of foreign governments, it is nevertheless considered as 
originating from sources within the United Stazes, smce it is received as 
compensation for persona. services performed there-n.* 


Provisions of the Act 


The benefits provided in the International Organizaticns Immunities Act 
are extended only to public international organizations “in which the United 
States participates pursuant zo any treaty or under authority of anv Act of 
Congress authoriz-ng such participation or maxing an a>propriation for such 
participation, and which skall have been designated by tae President through 
appropriate Executive order. . . .”’ (Title 1, Sec. L) Tae authority granted 
herein was exercised by the President on Febriary 13, 1946, when he issued 
an order designating the folowing organizations as entit.ed to the privileges, 
exemptions and immunities conferred by the Act: 

The Food anc Agriculture Organization 
The International Lakcr Organization 
' The Pan American Urior. 


The United Nations 
The United Nations Relief and Fehabilitetion Administration 1° 2 


The method of encmeratinz tae principal organizetions now functioning -or 
about to be established on Tn-ted States territory was cacsen for reasons of 
administrative conveniences. There are numercus o-ganizations which 


The refusal of the United States to grant immunities its no? basec upon its non-member- 
ship in any, particular organization, but upon the lack of any statutor> basis for the extension 
of governmental privilsges and immunities to any international organization whatever. 
This is shown by its failure to accarc diplomatic status to the oficess of the Par. American 
Union. See Hackworth, Digest, Jol. IV, p. 423. 

? Although they are denied exemption from taxation, offidals ofthe League and other 
international institutions ara, as ‘‘Cistinguisked foreign vis.tors .. . designated by the 
Secretary of State,” grented custome courtesies and free entry privieges. Seme, pp. 423, 
586. i i 

10 Executive Order 9608, Fed. eg. Vol. 11, No. 36 (Feb: 23, 194€), p. 1809. 
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might fall within the scope of the Act, and the exeminacion of their separate 
ciaims prior to issuing the first order would have resuited in delaying con- 
siderably the conferring of immunities upon those majoz organizations which 
are clearly entitled thereto. The order provides a procedure whereby ot- 
ganizations not included in the first list may submit ther applications to the 
Secretary of State, who, acting on the basis of sech n~ormation as he may 
require, shall make appropriate recommendation: to bze President.“ 

The Act further authorizes the President to withke:d or withdraw. from 
any organization, or from its officers and employees, sny of the privileges, 
exemptions or immunities provided therein, or to condition or limit their 
enjoyment. In the event of abuse of the benefit: of the Act by any particu- 
lar organization or its officers, the President may revoke its designation 
altogether. The power to withhold or withdraw paz- cular benefits is to be 
exercised ‘‘in the light of the functions” of the ozganizxation concerned, and, 
according to the report of the Senate Committe: on Finance, is intended to 
“permit the adjustment or limitation of the privlegee in the event that any 
international organization should engage, for sxamcle, in activities of a 
commercial nature.” 13 

The legal personality of international organizaticns is recognized in the 
provision that they shall, to the extent consistent with the instrument 
creating them, possess the capacity: (a). to cantrees; (b) to acquire and 


1 In an explanatory statercent issued by the Departm-nt of =tate the following require- 
ments for applicant organizations are prescribed: 


1. The applicant organization, and its officers and emplore-s, must be doing sufficient 
business in the United States to warrant granting them the privileges of the legisla- 
tion, and their activities must be such as reason:bly tc require the said privileges. 
In general, this will mean that the organization must hae an office and staff located 
within the United States. i 

2. The Government of the United States must be ı parzicipating member in the ap- 
plicant organization. 

3. The participation of the Government of the Unted S-ates must be pursuant to a 
treaty or under the authority of an Act of Congress autberizing such participation or 
making an appropriation for such participation. 

4. The applicant organization must be composed principelly of governments, as dis- 

- tinguished from private organization, as membecs. 
5. a applicant organization must not be scheduled for ~quidation in the immediate 
uture. 
Department of State, Press Release, No. 128, Feb. 20, 1346. 


12 The power of revocation may also be exercised “for any cher reason,” which presum- 
ably would include the cessation of the activities of a rarticuEr organization. See Senate 
Report No. 861, 79th Cong., Ist Sess., p. 2. 

83 Same, p. 2; see also remarks by Senator Taft, Cor-jressicaal Record, Vel. 91, No. 227 
(Dec. 20, 1945), p. 12608. The principal utility of thE provsion would seem to reside in 
that it permits of adapting the extent of the benefits conferred _pon any partisular organiza- 
tion to the requirements of the instrument by which it is estaclished and its status defined. 
Note, for example, that the International Monetary Find ard the International Bank, by 
reason of differences in the nature of their qperations, heve dering immunities with respect 
to judicial process. Art. EX, Secs. 2-4, Articles of Ag-semer— of the Fund; and Art. VII, 
Secs. 2-4, Articles of Agreement of the Bank; also Jæsup, =s cited (note 6, above), pp. 
659-660. 
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dispose of real and personel property; and (¢. io institute legal proceedings 
(Title 1, Sec. 2 (a)). Inte:national organizacion3, ther property, and their 
assets are declared to hav2 the same immunity from suit and from every 
form of legal process as 5 enjoyed by foreign governments, except to the 
extent that such immunity may b2 expressly waived for the purpose of any 
proceedings or by the terms of any contract (Sec. 2 {k))“ Theis property 
and assets are to be immume fror search, unless such immunity shall ‘be 
expressly waived, and fron confiscation; anc their acchives are to be in- 
violable ‘Sec. 2 (c)}. They are to be entitlec to the privileges, exemptions 
and immunities accorded under sirilar cirecmstances to foreign govern- 
ments, insofar as concerns: (a) customs duties aad imernal revenue taxes 
imposed upon or by reascr of importation; (5) the registration of foreign 
agents; and (c) the treatment of official communications (Sec. 2 dì). In- 
ternational organizations are further exempzed from: (a) taxacion from 
income derived trom sources within the United States ‘Sec. 4 (a, b)); $ (b) 
social security taxes and tke collection of tax ab.tke soure2 on wages (See. 4 
(c-e)); (ci the Federal communications tax ard taxes <n transportation of 
persons and property, and various otaer taxes (Sec. 4 ‘f-h), Sec. 5); £ and 
(d) all property taxes imposed by or under.authority of any Act of Congress, 
including such as are applieeble tc the District of Cclumbia (Sec. 6).!7 


1 Compare the Canadian Treaties of Peace (status of the Int2rnaticral Labour O fice) Order, 
Aug. 14, 1941, Sec. 5 (1) of which provides thas the ILO shall have, = the absence of express 
waiver, immunity from any suit or proceeding “other than a proceeding by way of set-off, 
counter-claim or cross-action. . . .” 

16 The exemption relating to tazetion of inccme is mads effective for taxable years begin- 
ning after Dec. 31, 1948, apparently for tke purpose of 2overing UNRRA from the com- 
mencement of its activities. 

16 No exemptions from any Fed=ral excise or tax are accord2d unl=ss they are spevifically 
referred to in the Act, which is, in this respec, less liberal than zhe lav and practice regarding 
exemptions accorded to foreign zovernments and diplcmatze officials. See Heekworth, 
Digest, Vol. IV, pp. 570-576. 

17 The bill (H. R. 4489) as origiraliy Saadud provided that intenetional organizations 
should be entitled to the same exemptions from State anz local taxss as is enjoyzd by tae 
United States Government. This provision wes stricken irom the till by the Senate Com- 
mittee on Finance on the grounds that exemption from such taxes :arnot be provided by 
Federal legislation (in the absence of treaty). and that, therefore, ‘this mattzr should 
properly be d2alt with by the Stace and local authorities.’ Senate Report No. 361, 79th 
Cong., Ist Sess., p. 5. In this respect the Act talls short of comparse with the provisions 
for tax exemption contained in cercain agreaments now inzorce. Arz IX, Sec. 9 b) of the 
Articles of Agreement of the Internetional Monetary Func, for example, provides that the 
Fund shall be “immune from all taxation” in zhe territory of a member state. It would 
have been appropriate to have incladed in the act provisicn for exemption from fuate and 
local taxation wherever required by tae terms of any treaty =r other international agreement, 
thus avoiding all question as to whe:er treaty exemptions are self-exec iting. This sroblem 
will become acute with the establiskment of the seat of the United Nations in this country. 
Any exemptions from State and local taxation aecorded to tha United Nations by treaty or 
other agreement should be implemented by Faderal legislatcon, and sould not he {zft to be 
dealt with by intercession of the Department of Etate with tre Sate anthorities, by possibly 
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The remaining provisions of the Act relate to the privileges, exemptions 
and immunities of persons designated by foreign governments to serve as 
their representatives in or to international orgamizaticns; officers and em- 
ployees of such organizations; members of the mmemate families of the 
foregoing who reside with:them; and, in some eases, their employees, at- 
tendants and servants. The Act is based squarely upon the principle of 
“nationality discrimination,” and its benefits are extended to aliens only, 
except in the case of immunity for official acts, wh_ch is granted to all officers 
and employees.!8 It is expressly provided that “ No person shall, by reason 
of the provisions of this title, be considered as receiving diplomatic status or 
receiving any of the privileges incident thereto other than such as are specifi- 
cally set forth herein” (Sec. 8 (c)). The Secretazy of =tate is granted what 
is in effect a right of agréation, in that no person. wheter a foreign govern- 
ment representative, or an officer or employee of an insernational organiza- 
tion, shall be entitled to the benefits of the Act unless he shall have been 
notified to and accepted by the Secretary of State, or =hall have been desig- 
nated by him, or is a member of the family or suit, or servant, of one of the 
roregoing persons (Sec. 8 (a)). He furthermore kas th= power to declare any 
person entitled to the benefits of the Act to be persone non grata, since he is 
empowered to require the departure cf any person w-ose ‘‘continued pres- 
ence” in the United States “is rot desirable” (S2e.8 (5)). A final sanction 
is found in a provision authorizing the Secretary of tate to withdraw the 
benefits of the Act from the nationals of foreign countrizs which fail to accord 
corresponding privileges, exemptions, and immunits to citizens of the 
United States (Sec. 9). 

For purposes of the Act representatives of foreign een re in or to 
international organizations and officers and employee of such organizations 
are placed upon an equal basis, and sre entitlec to: 17) immunity from suit 
and legal process relating to acts performed by them -n their official capaci- 
ties and within the limits of their functions, except in=ofar as such immunity 
may be waived by the foreign government or international organization 
concerned (Sec. 7 (b)); (b) exemption from Federal taxation of income 
received for official services rendered to a foreign go.2rnment or an interna- 
tional organization (Sec. 4 (b)); ° (2) 2° exemption “rom customs duty on 


insufficient or conflicting State legislation, cr by “‘agreements~ of doubtful legal standing 
between the United Nations and the States of New York and Vonnecticut. 

18 Such immunity is not personal, end, therefore, is rigatly nes made dependent upon the 
nationality of the person concerned; i3 belongs to all agenzs of ar entity which itself possesses 
immunity from jurisdiction. See Preuss, as cited (note 7 above_, p. 706; and W. E. Beckett, 
“Consular Immunities,” in British Yearbook of Internctional Law, Vol. XXI (1944), pp. 
38-50, 

18 This is destive with respect to taxable years beginuing afer Dec. 31, 1943. It will be 
noted that there is no exemption from Federal taxation other tran upon official income, and 
that there is no exemption from State and local taxation. 

2° United States citizens, in accordance with the principle of iahionality diserimination,” 
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baggage and effects imported in cannection with the errival of the owner 
(Sec. 3); *! (d) exemption from sozial security taxes (Sec. 4 (c), Sec. 5); and 
(e) such exemptions with r2gard to laws regulating antry into and departure 
from the United States, clien registration and finger-printing, and regissra- 
tion of foreign agents as ars accorded under similar cirsumstances to officers 
of foreign governments (tec. 7 (a), c-d).” 


Adequasy cf the Act in the Present Situation 


Although the present Aet provides a less generous treatment than does ‘he 
Covenant of the League of Nations and recent Danaciian,? Chinese,” end 
British legislation,” it represents a great advance over 3ke previous law snd 
practice of the United States, in that it corstitutes -o7 the first time an 
adequate recognition of scme of the more Important chligations which the 
United States has assumed as “host” to an evar-growi number of interna- 
tional organizations.“4 Arm examination of the constient instriments of 
specialized organizations >? agencies now in existeace, œ which are about to 
be established, shows that that Act, :n adopting as its zeneral standard tor 
international organizations she treatment acccrdel to Hreign govarnmen:s, 
conforms almost completely vith the legal requirements arising out of such 
instruments. \Whether the Act is adequate to meet tha obligaticns. arising 


receive no exemption. If they 3er~e abroad as officers or smzlovees of international or- 
ganizations, they are assimilated to ordinary private persons, and -re liable to she Federal 
income tax on their official income; they are entitled, however, to exclude from gross income 
the amount of such compensatior: f shey had a bona fide resi dence broad during the entire 
taxable year.. Internal Revenue Code, Sec. 116 (a). i 

2 This exemption is extended tə the famiïes, suites and.servants cf the foregolig persors. 
The customs exemption herem provided, which does not apply te articles imported sub- 
sequent to entry, is less generous then that which is ordmariy ececcdad to foreign goverm- 
mental officials. See Hackworth D:gest, Vol. IV, pp. 566-567. 

2 These exemptions are extended to the immediate families and employees of represente- 
tives or officers, provided that taey reside with them. 

The bill, as originally introducec sni as reporsed out by the Senate Committee oa Finance, 
contained als> an exemption from selective training and service. Ths was eliminsted on the 
floor of the Senate, Senator Taft ,omting out that there was nc nezesety for dealing with tha 
matter in the present Act since the Presider:t already possessed the po ver to grant exemption 
from selective service to resident skers. 91 Congressional Recora, No. 227, 79th Song., 1s 
Sess. (Dec. 20, 1945), pp. 12609. 

23 Order cited above, note 14, 

24 Order.No, 4411 of the Executie Yuan relating to the Status, Privileges and Immunities 
of the International Labor Organtzat:on and its Personnel, Ofictal Cazetie cf the Executive 
Yuan, Vol. Vi, No. 3 (Feb. 19, 19<€). i 

% Diplomatic Privileges (Extensba) Act, 194- (7 & 8 Geo. 6, CE. 4=); this Joursan, Vol. 
89 (1945), Supplement, p. 168; Diplomatic Privileges (U.N.R.R.A.) Creer in Council, 1945 ` 
(S. R. & O., 1945, No. 79); Diplcmeti Privileges (U.N.1.0., The Re=ugees Committee and 
E.A.C.) Order in Council (5. R. & D., 1945, No. 84). Foran analysis or British legislation, 
see Egon Schwelb, in 8 Modern Lav Review (1945); pp. 50-63. 

28 See Walter R. Sharp, “ Amerizen Foreign Ralations within an Orgarized World Frame- 
work,” in American Political Science review, Vol. 28 (1944), p. 944. 
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from the Charter of the United Nations and from ag~zements to be con- 

cluded under the authority therecf will be briefly consizered below. 
Several provisions of the Act are open to criticism on +1e ground that their 
exercise may in any given case involve the United State in a violation of its 
international obligations. Presumably the Presiden will designate all 
organizations with respect to-which the United States hss contracted obliga- 
tions relating to privileges, exenmcptions, and immunities. In practice this . 
will permit of exceptions in tke case of minor agencies of a purely technical 
character which, it may be argued, require no special st=tus in the interest of 
the effective per RA of their functions. Tha powers of withholding or ' 
withdrawing the benefits of the Act and of revoking a cesignation are, how- 
ever, expressed in unqualified terms, and are clearly susceptible of abusive or 
illegal exercise. Section 1 should have been so drafted as to make it clear 
that the powers granted therein should be exercised ir a manner consistent 
with international obligations, and to exclude the possibility that they 
might, as a matter of municipal law, be construed to override the require- 
ments of previous treaties and agreements. . 

The powers granted to the Secretary of State ends Section 8 are still 
more objectionable, and result from a false analegy b=tween the position of 
international officials and that of foreign diplomatic o~ governmental agents 
in the territory of the state where they exercise their fonctions. The grant- 
ing of such powers to the local government is incompatible with the inde- 
pendent position which should be guaranteed to intermational organizations 
in the interest of the collectivity of their member state. It goes beyond the 
customary practice of incuiring officieusement, ard in sivance of his appoint- 
ment, whether the principal official of an orgarizatica is acceptable to the 
government of the host state; 2? and it gives to such government a means of 
exerting pressure, on the basis of national pol tical nterests, upon an or- 
ganization which has the exclusive right and dusy to =erve the international 
interest.’ Behind the provisions of the present Acé it is not difficult to 
discern the influence of the Department of Justice, zlways apprehensive in 
matters which may affect the national security. Seccion 8, it would appear, 
is the quid pro quo exacted for the relaxation.of the usual rules relating to 
such matters as customs examination, immigration eontrol, and alien regis- 
tration and fingerprinting. It is believed that zhe lexitimate interests of the 
United States would be adequately safeguarded by i-formal representations 
to the international organizazion concerned whenever tkere is reason to 
believe that the activities of its officials are inimical = the national security. 


27 Suzanne Basdevant, Les Forcticnnaires internationcuxz, Peds, 1934, p. 291. 

28 The power to withdraw the benefits of the Act from naticrals of countries which deny 
like benefits to citizens of the United States, is likewBe obj=cttionable, and rests upon a 
misconception of the status of an international official endof ds position in relation to the 
government of the country in which he exercises his functions. 3ee C. Wilfred Jenks, “Some 
Legal Aspects of the Financing of International Institurions,” n Transactions of the Grotius 
Society, Vol. XXVIIT (19438), p. 104..- 
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The discal provisions cf the present Act follcw the marked tendency to 
embody in recent agreanmcents and legislation the principle of nationality. 
discrimination in respees cf exem tion from ‘axation of oficial income 
derived from internation: organizations. Since the right te refuse exemp- 
tion of the salaries of cicizens is expressly provided in the agreements to 
which the United States E a party, no question of the violation of an inter- 
national obligation arises It is understandable that a government should 
’ be reluctant to create a ‘ privilezed class” of citizens within its midst, and 
that the Departments of State and of the T>easuzy should have hesitated to 
urge before the Congress ihe passag> of leg slation in apparent violation of 
the axiom of political ethics taat “every citizen must pey a tax.” * There is 
apparent, however, no substential reason why the established practice of the 
League of Nations and the Internetional Labo: Organization, which ex- 
empted all official Incomes irrespective of zhe nationality of the receiver, 
should now be reversed. Luch of the present difficulty-in understanding the 
point of view of the intermational organizations would disappear if it were 
recalled that exemption is not accorded in tha interests of, or as s concession 
. to, individual officers or ertp_oyees, but in the incerest of the organization, 
and, ultimately, of all tts mamber states. General exemption of salaries 
paid by international organizations would relieve their budgets, fed by the 
contributions of. member siates, from the burden of paying salaries at the 
level which would be necessary if income tax were payable. Since states do 
not in general tax the foreign incomes of their rationals, the principle of 
nationality discrimination would introduce a most undesirable inequality in 
the conditions of service. Wasionals cf the lozal state would, in effect, suffer 
a, reduction in compensation to the arnount Iavied on their official incomes. 
In terms of the present Act en American citizen employec by an internaticnal 
organization in the United States would reszeive less ecmpensation than 
would an alien employee pecfo-ming the same services ir the same rank and 
capacity; ° he would also raseive less than would an American citizen em- 
ployed by an international crganization abroad. Even though all countries 
were to adopt the policy of texing thair own nationals, without regard to 
residence, inequalities would necessarily result from the widely varying levels 
of national taxation. Any attempt by the international organization to 
equalize the situation would create inscluble administrative problems and in 
the event that the organization should restore to officials or ereplayees the 
amount of the taxes so imposed it would place the mernbers of the organisa- 
tion other than the taxing stste in a disadvantageous financial posttion.™ 

29 The emphasis placed upon the szal provisions of the Act is :ndicated by the fact that 
H. R. 4489 was referred to the Committee on Ways anc Mears end nct to the Committee 
on Foreign Affairs. l 

3 H. R. 5512 (note 1, above) had provided for taxation of tke afficcal incomes cf resident 
alien officers and employees of UNARA. 


3t See Egon von Rarshofen-Wertkeimer, The Intervational Secetzriat, Washingtcn, 
Carnegie Endowment for International Peace, 1945, p. 287. 
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Possibie Amendments Required by the Charter 


The Charter provides that “The Organization shall eajoy in the territory 
of each of its members such legal capacity as may be necessary for the exer- 
cise of its functions and the fulfillment of its purposes ’ (Article 104), and 
“such privileges and immunities as are necessar7 for the fulfillment of its 
purposes” (Article 105, Par. 1). Representatives of the Members of the 
United Nations and officials of the Organization “shall similarly enjoy such 
privileges and immunities as are necessary for the incapendent exercise of 
their functions in connection with the Organization” (Article 105, Par. 2). 
The General Assemb:y may make recommendations with a view to deter- 
raining the details o? the application of these principles or may propose 
conventions to the mambers of the United Nations far this purpose (Article 
105, Par. 3). 

The above provisicns were drafted in a spirit cf extreme caution, in order 
to avoid prejudging the actual solution to be reacaed br means of the recom- 
mendations or conventions contemplated by Article 175, and, especially, to 
avoid any commitment to concede to officers of the United Nations the 
diplomatic privileges and immunities which wer granted tc officials of the 
League of Nations by Article 7 of the Covenant 

The failure of the Charter to grant express recegniticn of the international 
legal personality of the Organization, which was lat “to be determined 
implicitly from the provisions of the Charter as & who.2,” # appears to be an 
example of caution carried to an excess, especially if is vas due, as the United 
States Delegation has suggested, to a desire “tc avaiz any implication that 
the United Nations will be in any sense a ‘super-state’ ” *? Whatever may 
have been the appropriate method of describing or d=fining the legal status 
of the Organization, it is clear that the intent o: the ‘harter is to secure for 
the United Nations such legal capacities and such zrivileges, exemptions, 
and immunities as ere provided by the present Act. It is believed that no 
amendment of the Act, insofar as it relates to the status of the Organization 
itself, will be required as a result of the conclusion >f any convention en- 
visaged by the Charter. 

There is some evidence that the Department of fzate, in sponsoring the 
‘present legislation, intended that it should serve t3 implement completely 
the future obligatians of the United States uncer th= convention to be con- 
cluded for the purpose of giving effec to Articles 10£and 105 of the Charter. 
In fact one of the motives in seeking enactment œ the legislation at the 
particular time may well have been to define the position of the United 
States in advance of any action by the General Asembly and thus to in- 


32 Report of Subcommittee IV/2/A on the Juridical Status o’ the Organization, UNCIO 
Doc. 803, IV/2/A/8; Report of the Rapporteur. of Committ IV/2, UNCIO Doc. 938, 
IV /2/42 (2). 

33 Report to the President on the Results af the San Francisca Conference (Department of 
State Publication 234€, Conference Series 71), p. 157. 
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fluence the substantive ecntent of its recommendations or of any convention 
that might be proposec. This enceavor to fix tke privileges, exemptions 
and immunities of Unite Nations officials at the ‘foreign gcvernm.ental 
official” level, and thus to forestall any proposal foz the concession of a 
diplomatic status, receiv2] some encouragemer:t from the indefinite lan- 
guage of the Charter, in which the term “dirlomasic” was deliberately 
avoided and a general stacdard substituted.™ | 
Although the Report by :2e Executive Committee to the Freparatory Commis- 
sion of the United Nations made no direct recommendation as to privileges 
and immunities, it was Clearly basec upon the assumption that diplomatic 
status should be granted +a at least the higher ocficers of the Organization, 
since it is stated that “io is by no means necessary that all officials should 
have diplomatic immunity.” °° The “Report on the Considerations affect- 
ing the Selection of the Fe-manent Headquarters of tha Jnited Nations” is 
somewhat more specie in recommending that: 
Any agreement ert=red into sy the United Netions with the host 
state should provide saat the United Nations, ita principal and sub- 
' sidiary organs and tas specialised agencies should enjoy all necessary 
guarantees and facilities provided by Articles 104 ard 105 of the Charter 
for the free exercise, x all circumstances, of their fanctions, diplomatic 
immunities and privieges; inckiding inviolability of buildings and 
property owned or oce-ipied by the United Netions oz its orgens. . . 3 
These indications and th= general course of diseussion at the meeting of 
the General Assembly at Lcndon point to a demand thas the higher officials 
be granted diplomatic privieges and immunities, aad that provisions to this 
effect be incorporated in the 2onvention to be concluded between the United 
States and other members »Ì the United Nations. Amy objection on the 
part of the United States to<uch a solution would be greatly strengthened if 
the Congress had not, in eracting the United Nations Perticipation Act,** 
provided that the permarext representative of tae Umited States in the 
Security Council shall have * the rank. end status of envor extraordinary and 
ambassador plenipotentiary ‘Sec. 2 (a)),”’ and his deputy thai of ‘envoy 


34 Report of the Subcommittee ca Privileges and Immunities to Committee IV/2, UNCIO 
Doc. 412, IV/2/A/2 (1); Report of the Rapporteur of Committee IV/S, UNCIO Doe. 933, 
TV /2/42 (2); Report to the Prestaett . - . (cited, note 33, above), pg. 158-16). 

3 Ch. V, Sec. 5, Appendix: “Study on Privileges and Immurities,” United Nations Publi- 
cation POC/EX/113/Rev. 1 (Nov. 12, 1945), p. 70. 

% Report of the Executive Comm:ttee . . . (cited, note 35, above) Ch. X, Sec. 2, p. 115. 

37 On Jan. 24, 1946, a subcommittee of the Sixth Committee (L2gal Question) recom- 
mended the adoption of a general convention, rather than recommencations by the General 
Assembly, as a means for determinizg the details of application of Articles 104 and 105 of the 
Charter. “This suggestion,” it stzted, “does not prejudice the separate question of the 
conclusion of a special convention with the State on the territory of which the seat of tze 
United Nations will be situated.” “United Nations Publizaticn, Gemeral Assembly, A/C. 
6/17. 

38 Public Law 264, 79th Cong. (Ck. 583, Ist Sess.); approved Dee. 20, 1945. 
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extraordinary and minister plenipotentiary (Sec. £ (b)) ’ It is scarcely to 
be expected that other members of the Security Council will confer any lesser 
rank upon their representatives,” and it may reasanably be anticipated that 
they will claim diplomatic status for their delegates in a.l organs and agencies 
of the United Nations. It is true that a distinction based upon traditional 
grounds can be drawn between rapresentatives o7 the members of the Or- 
ganization and officers thereof, and that the latter, es international fuac- 
tionaries, have a weaker claim tọ diplomatic rack an= status. Ii would, 
however, appear somewhat difficult for the United States to justify a denial 
of such rank and status to the Secretary General and other high officials of 
the United Nations in view of the provision of the recently-ratified water 
Treaty with Mexico,” which, in setting up the Irternational Boundary and 
Water Commission, provides that “Each Governmer; shall accord diplo- 
matic status to the Commissioner designated ky tke other Govarnment. 
The Commissioner, two principal engineers, a legal acviser, and a secretary, 
designated by each Government as members of -ts Saction of the Commis- 
sion, shall be entitled in the territory of the other coumtry to the privileges 
and immunities appertaining tc diplomatic officers CArticle 2, Faragraph 
4).” e 

That there may be opposition in the Senate to sny amendment of the 
present Act for the purpose of conferring diplomatic status upon representa- 
tives of member in or to the Organization, ard up=n the higher officers 
thereof, is, perhaps, indicated by the debate on the Lill for the United Na- 
tions Participation Act. Senator Millikin objected tc the proposal to grant 
ambassadorial rank and status to the United States representative on the 
Security Council on the ground that “Every othar netzon will be called upon 
to do the same thing, and pretty soon we will hare a flzek of diplomats at the 
seat of the Organizatior. who will be suffocating in their own incense.” # 
The discussion, although less spirited, was somewhat reminiscent of the 
debate in the House of Commcns on the Diplomatis Privileges (ixtension) 
Act, during which one Member charged the Gcvernxent with proposing to 
put international officials “outside the normal rin oi the law, enabling them 


39 A possible precedent is found in Article 3, Resolution 1X, adozted by the Inter-American 
Conference on Problems of War and Peace on Mar. 6, 1645, whith provides that the ad koc 
delegates of the Amer:can Republics to the Governing Board -f the Pan American Union 
“shall have the rank of Ambassadors and shall enjoy the czrrespording privileges and 
immunities... .” At the request of the Governing Boazd, tbe .spplicasion of this provision 
has been suspended, pendirg reconsideration at the Ninth —aternational Conference of 
American States or at some previous conference. In the meaa~hile the following countries 
have appointed the epecial representatives contemplated by the Resolution: Argentina, 
Colombia, Guatemala, Mexico, the United States, and rugter. 

40 Not yet published in the U. 8. ‘Treaty Series; for text see Goodrich, L., and Carroll, M., 
Documents on American Foreign Relations, Vol. VI (148-442. p. 558. In force, Nov. 8, 
1945, Department of State Bulletin, Vol. XITI, No. 836 (Dec. 2, 1245), p. 901. 

i Congressional Record, Vol. 91, No. 208, 79th Cong., Ist Sess. (Nov. 26, 1945), p. 11156. 
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to enter night clubs, drink after hours, ard sll sorts of things.” # The 
Minister of State, Mr Richard Law, protested against this and similar 
interpretations; he had 295 supposed, he said, ‘‘taat any honourable Member 
has so little confidence in our Parliamentary nstitctions and our Parliamen- 
tary system of Government as to believe thas tkere could ever be a Foreign 
Secretary who would creste a vast class cf privileged persons, who would 
devote their leisure, and probably their working hours as well, to careering 
incontinently about the Xing’s highway macsacrirg the King’s lieges with 
absolute impunity, having first fortified themeelves with unlirnited quantities 
of duty-free wine and spictts, purchased ouz of tax-free incomes.” 4 

A second modification o7 the Act which will be necessitated as a result of 
the establishment of ths headquarters of she Crganization in the United 
States will be an amendment of the provis.on which makes citizens of the | 
United States, officers or employees of the Crgenization, liable to Federal 
taxation of their official incomes.‘ The pringple of national tax exemption 
was established on January 28, 1946, by the F fth Committee of the General 
Assembly (Administrative and Eudgetary Questiors) when it adopted the 

following recommendation: * 


(1) The Committee believes there is mo alternative to the monoa: 
tion that national tax exemption for Un:ted Nations salaries and allow- 
ances is indispensable zo equity among its Member nations and equality 
among its personnel.” 3 

(2) It recommends zhat, pending this accomplishment, the budget of 
the Organization should carzy a contingent a vpropriation to refund 
tax payments and that an amount equivalert to such refunds to em- 
ployees because of inccme tax, be added te the budget contributions of 
the Members, whose rationals in the service of the Organization were 
required to pay incoxe tax on their sa-azies and allowances received 
from the Organization3” 


The justification for this resommendation was axpressed by the Tean of 
the United Kingdom, whc eonsidered that: 


The only real solutien of tae problem cf salary equalization lay in 
complete tax exemption. Although he aoprorec the intrinsic rightness 
of the principle of income tax, its application to international officials 
was fraught with dificudcies. Theoretically it could be applied in three 
ways but on analysis all were impracticable. A national tax levy was 
obviously inequitable bazause of the wide cifferences in national rates. 
A tax imposed by the Lost country was unfair because that country 
would reap considerable profit at the exparse of the Organization and 


2 Hansard, Parliamentary Debatizs, House of Commons, Yol. 402, No. 121 (Sept. 27, 1944), 
col, 368. 

#3 Same, Vol. 403, No. 132 (Ocz. 18, 1944), col. 2087. 

“ The conclusion of a conventicn provicing for national tax exemption will give to the 

~ Congress the constitutional authcarity, and will impose upor it the obligation, to provide also 

for exemption from state taxation. See note 17, above. 

s Journal of the General Assemalz, No. 16, Suppl. No. 5, A/C, &/18, p. 16. 

46 Adopted unanimously. 47 Adopted ay 17 votes to 11. 
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its contributors. Finally, a tax imposed by the Organization, though 
perhaps psychologically sound, would have little resl purpose since, in 
effect, the Organization would simply be paying tke tax it levied.* 


‘The International Organizations Immunities Act ccastitutes a notable 
step toward an adequate solution of one of the more irrportant legal prob- 
lems created by the establishment of the seat of the Cnited Nations upon 
American soil. Its defects lie in its incomplete recognifion of the principle 
that the international interesi has as great a claim. to protection as has that 
of national states. Considerations arising from tracition, from appre- 
hension of adverse politicai criticism, and, perhap3, from a certain national- 
istic bias, have to some exient been permitted to obscvze the principle that 
the sole justification for, and the measure of, e-emptions and immunities 
from the local law are ta be found in the necessity of ensuring the free 
working of international institutions and the complete independence of 
their agents from any form of national control. Th= local authority has 
also its legitimate claims, but these can be reconciled with the international 
interest on the basis of the mutual advantage of al. There is no reason 
to believe that the United States, in concludirg nec2ssary arrangements 
with the Organization, will be unmindful of its cbligazions as a hest and of 
Its ultimate interest as a member of the United Naticns. 


8 Tournal, No. 16 (cited, note 45, above), 2 14. 


THE FIRST MEETING OF THE GENERAL ASSEMBLY 
| OF THE UNITED HATIONS 


_- By Warrer EL C. Laves! and Erancrs O. WILCOX ? 


The First Part of the Ficst General AssemEly of the United Nations was in 
session in London from January 1) to February 14, 1946. Meeting inter- 
mittently during this period also were the Secirity Council and the Economie 
and Social Council. 

It is the purpose of this article to outline tae gensaral scope of the meeting 
and to indicate in broad terms the principa. issues with which it was pre- 
occupied. No attempt is made to summarises all of the Assembly’s work, 
since this will be done in the official documentation of the United Nations. 
The issues selected for consideration here ace those which seem to hold a. 
special significance in rela3-on to the inaugu-etion of the work of the United 
Nations or for the future cevelopmer:t of the Crgenization. The activities of 
the Security Council and the Economie and Social Council are referred to 
only where essential to understanding the action of he General Assembly. 

The first meeting of tke Assembly in a very real sense concluded the 
organizational phase of fhe United Nation:. Following the San Fran- 
cisco Conference the Preparatory Commissica, firss through its Executive 
Committee and then sitting as the full Commsasicn, prepared a series of rec- 
ommendations for bringing the Organization ntc active operation. These 
recommendations * became the principal sukjc ct of the agenda for the first 
meeting af the Assembly. 

Following a brief summary of the organization of the Assembly and of its 
electoral functions, the work of the Assembly = discussed-below in terms of 
the activities of the six mem committees. ‘Lis has been dons because the 
bulk of the Assembly’s work in fact took plac in these committees and it 
was here that the principal Ssues wer2 most ZEoroughly debated. 


I. ORGANIZŁTION OF THE GENALAL ASSEMELY 


In accordance with the recommendétion of tie Preparatory Commission, 
the Assembly elected its President* ard sevem Vics Presidents® and estab- 


“1 Consultant on International ATairs, U. S. Bureau oz the Budget. On leave from the 
University of Chicago. 

2 Head International Relations Analyst, Library of Ccngress. On: leave frora the Uni- 
versity of Louisville. 

3 Report of the Preparatory Comaussion of the United Hctions, London, 1945. Cited here- 
after as Report of P. C. - 

4 Paul Henri Spask (Belgium): Journal of the Genera- _ssembly, No. 2. Cited hereafter 
as Journal. 

5 The first delegates of the following countries: Chira Frence, Union of South Afriza, 
Soviet Union, United Kingdom, Urited States, and Veresuela: wourncl, No. 3. 
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lished a framework of committees. No comment is neeced on any of these 
decisions except that relating to the General Committaa. Insofar as other 
issues arose they are discussed in the sections below whie2 deal with the work 
of the individual committees. 

Regarding the establishment of the General Committee a prolonged 
discussion concerning its composition took place’ along lines already devel- 
oped in the Preparatory Commission. Some states, feeing that the General 
Committee would inevitably tend to deal with substanti72 questions, insisted 
that it include representatives of all delegations. Others believed that the 
committee could not function efficiently unless it was considerably smaller 
than the total membership of the United Nations. The decision to have the 
committee composed of the President, the sever. Vice Presidents and the 
chairmen of the six main committaes, was followed by a further determination 
tnat the committee should not make decisions cm pozical questions. Its 
work was limited to assisting the President in crgariing the agenda and 
work of the Assembly and in coérdinating the activities of its committees. 


II, ELECTORAL FUNCT ONS OF THE GENERAL ASSEMBLY 


The central position of the Gereral Assembly ir the Crganization is clearly 
demonstrated by its wide electorel powers. In fact, mast of the other organs 
of the United Nations depend wholly or in part apor. zppropriate action by 
the Assembly in the election of their members. The Charter prcvides, for 
example, that the non-permanent members of the Security Council, the 
members of the Economic and Social Council, ard cezzain of the members of 
the Trusteeship Council, shall be elected by the Assambly. Moreover, the 
Security Council and the Assem>ly, acting concurrently, select the judges of 
- the International Court of Justice. Finally, the Charter provides that the 
General Assembly, on the recommendation of the =ecurity Council, will 
appoint the Secretarv-General.? Several important roblems arose in con- 
nection with these electoral functions. 

The first official act of the Assembly, the election oz its President, brought 
to a head the whole question of the use of the nomingting process in connec- 
tion with the secret ballot. Fo lowing the nomination of Mr. Lie of Norway, 
Mr. Spaak of Belgium was elected to the office without having been nomi- 
nated. This result of an obvious behind-the-scenes maneuver led the Ukrain- 
ian delegation to move an amendment to the Provisional Rules of Procedure 
cf the Assembly so as to require that all candidates in Assembly elections 
should be nominated end discussed except wher the Assembly decides 

6 Journal, No. 3. Main Commitiezs: I. Political and Becur.tr, II. Economic and Finan- 
cial, IIT. Social, Humanitarian and Cultural, IV. Trustezship, +. Administrative and Budg- 
etary, VI. Legal. Procedural Committees: General Committee znd Credentials Committee. 
standing Committees: Advisory Committee for Administrative sad Budgetary Questions and 
Committee on Contributions. Ad Eoc Committees: League of “ations Committee and Per- 


manent Headquarters Cammittee. 7 Jourre!, No. 8. 
8 See Arts. 23, 61, 86,97. Also Art. 8 of the Court Etatute 
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unanimously to vote by acclamatian.® In spite of the arguments that the 
nominating process would permit the Assembly.to cansider the relative merit 
of different candidates and that it is in comp.ete harmony with the constitu- 
tional practices found in most states, it was finally agreed that ‘there shall 
be no nominations” in Assembly elections. Tais decision was apparently 
inspired by the fear, on «he part of certair small states in particular, that 
their complete freedom and independence in vctirg could not be retained 
unless elections were abso_utely secret and wishout nominations. There can 
be no doubt that the akclition of the non-mating process will encourage 
cloak-room politics at future meetings of the Assembly. 
' The election of the non-permanent members cf the Security Council 
resulted in a well-balanced group in accordarc2 with the terms of the Charter. 
Due regard seems to have æen paid, in the first instance, to the contribution 
of members “to the mairtenance of peace and security and to the other 
purposes of the Organizaticn, and also to equisable zeographical distribution.” 
With the Netherlands fron Western Europe, Poland from Eastern Europe, 
Egypt representing the Areb states, Austrais from the South Pacific, and 
Brazil and Mexico from the Latin Amarica group, a pattern of representation 
has developed quite compazable to that follo-vad in the League of Nations.¥ 
Both the Chinese and Frerca delegations, Ecwerer, notad that important 
groups of states—like the Az.atic mainland—hed not been given non-perma- 
nent representation and ine&ted that the election should in no way corsti- 
tute a precedent for the futare. With the admonitions of France and China 
and the experience of the League of Nations in mind, it is safe to say that 
there will be considerable pzessure within the Organisation, especially when 
Sweden, Portugal, Albania, Italy, and other new members are admitted, to 
increase the size of the Security Council in order to meke it more representa- 
tive in character. 

The election of the 18 merabera of the Econcmic and Sccial Council teok 
place in an equally satisfactory manner. While the Charter (Article 61) leys 
down no standards for the Assembly to follow, it was recognized at San 
Francisco that the work of the Economic and Sozial Council vould be severely 
handicapped unless the Great Powers and the other economically important 
nations of the world were members. The Coanci es elected is not orly 
broadly representative from a geographic point of view; it also includes most 
of the influential economic sigtes within the Organization.“ 

3 United Nations, General Assemih ty, Document A. C. 6/7. 

10 Doc. A/14. This provision wze io in Committss 6 by a 22-21 vote. J l 
No. 3, No. 16, pp. 317-337. 

u Australia, Brazil, and Poland were elected for two yenr te:ms, the other states for one 
year. See Journal, No. 4, pp. 61-73. 

12 Seventeen of the eighteen memzers were elected on th2 first ballot: Belgium, Canada, 
Chile, China, France, and Peru were elected for three years; Cabe, Czeshoslovakia, India, 


Norway, the Soviet Union, and tte United Kingdom fr two years; Colombia, Greeca, 
Lebanon, the Ukraine, the United States, and Yugoslava jor one year. Apart from the 
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One of the most perplexing electoral sroblems eccnfroming the Assembly 
related to the terms of office of the members of the rariovs Councils, elected 
at this January meeting, since the next elections wil regularly take place in 
September. The Charter spacifies ® terms of one, two and -hree years and the 
Provisional Rules of Procedure provide ™ that the tezms əzgin ‘immediately 
on election” and end “‘on the election of a member fcr the next term.” Ifthe 
next installation were to take place in September, 1946, than clearly the terms 
of the members elected in January world be cut short Ey several months. 
On the other hand, if the next election were posiponec until September, 
1947, the terms would be sxtended by eight month:. 

The Assembly adopted a sensible compromise.“ It revised the Rules of 
Procedure so that henceforth Council members elected during the fall 
session of the Assembly would take office the folowing January. To be 
sure, this provision introduces an interval—a kind of “leme duck” interval 
——between each election and the date she newly elected Council members 
take office. But there would seem to be no sericus ck jection to such an 
interval, particularly since there is no necessary close relationship between 
the sessions of the Assembly and the activities of the various Councils. 

Finally, the Assembly, in conjunction with the Security Council, proceeded 
to the election of the 15 members of the Internstional Court of Justice. 
There was relatively little political maneuvering or log-rolling. Rather 
there was a genuine disposition to staff the new court wizh outstanding men 
and to make certain that the judges elezted would zepres2nt the main forms 
of civilization and the principal legal systems of the world.“ Only two 
aspects of the election need be mentioned here. In the frst place, the grow- 
ing power of Latin America in international affairs was demonstrated when 
four Latin American judges were elected in place of taz three customarily 
elected to the Permanent Court of International Jus-ice. In the second place, 
there was some criticism of the election machinerz on tae ground that the 
Assembly and the Security Council failed to act in stric3 =ccordance with the 
instructions of the Court Statute (Article 8) to holc thei elections independ- 
ently of each other. - In fact the two:organs met s=nultsneously in different 
rooms of the same building and frequently communicazed with each other 
with respect to the progress of the election. 


Great Powers, four members ave from Latin'America, one fron the trab League, three from 
Eastern Europe, two from Western Europe, one from Southern Europe, and two from the 
British Dominions. Journal, No. 3—4. 

18 Arts, 23, 61 and 86. 

14 Art. 78. 


:& Journal, No. 29, pp. 498-517; Docs. A/14, A/15, A/53. Jourral, No. 31, pp. 576-581. 


Journal, No, 32. 

:€ Article 9 of the Statute. See Doc. A/25; Journal, No. 24, p. +29; No. 25. Following 
are the judges elected: Mo Hsu (China), Charles de Visscker (Eelzium), Jules Basdevant 
(France), Jose Gustabo Guerrero (Fi Salvadoz-), Sergei Kry-ov (U 3.8.R.), Arnold McNair 
(U.K.), Fabela Alfaro (Mexico), Green Hackworth (U.S.A), Acefandro Alvarez (Chile), 
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II. POLITICAL AND SECURITY AFFAIRS ‘COMMITTEE 1) 


According tc the recxmmendations of the Preparatory Commission the 
Political and Security Cocamittee would nozma/ly consider such questions as 
the admission, suspensicn, and expulsion of Members, political and sscurity 
matters within zhe scope Df the Charter, the gereral principles of coöperation 
in the maintenance of peace and security, anc the peaceful adjustment of 
situations likely to impaiz friendly relations among nations.” Even chough 
the first meeting of the Assembly was primarily organizational in character, 
Committee 1 dealt with several significant problems: 1; the establishment of 
the atomic energy commission; 2) the language sreblem:: and 3) the relations 
of non-governmental orgenizations with the Urited Nations. 


Tre Atomic Energy Commission 


Because of its wide impications for world peace and security, the sluto 
providing for tbe establisament of a United Nazions commission to consider 
problerns arising from tke release of atomi2 energy and related matters was 
without doubt zhe most important single tem on the Assembly’s azenda. 
Most delegates agreed that if the Organization could rot come to a speedy 
understanding cn that S3ue then the United Nations itself could hardly 
expect to survive. As a result of this overwhelming sentimert for action 
Committee 1 resorted tc the extraordinary prozedure of approving the 
resolution first and discwssing it later. 

At the Mosccw conference in December, 1945, the Pore Minbar of 
the United Kingdom, tke Soviet Union, ard the United States agreed to 
recommend for the consideration of the General Assembly the establishment 
of an atomic energy cornmission. The draft resolution providing for the 
commission was presentec to the Preparatoz:y Commission on January 6th 
on behalf of the shree pow=rs and France, China, and Canada, who assumed 
the initiative in sponsoring it before the Assembl7.1! According to the terms 
of the resolution the commission is to be mace up of one representative from 
each of the eleven states represented on the Security Council, and Canada 
when that state is not a məmber of tke Counc. Whileit is established by the 
Assembly it is to carry cn its activities urcer the general direction of the 
Security Council. It is'tc “‘inquire into all phases of the problem and make 
such recommendations from time to time with respect to them as it finds 
possible.” In particular i> will make speci proposals: 

(a) For extending ‘cetween all nations the exchange of basic scientific 
information ior peaceful ends; 


(b) For control of 35omic energy to the extent nezessary to ensure its 
use only for peaceful purposes; 


J. Philadelpho de Berros Azev2do (Brazil), Badawi Fasha (Egypt), J. E. Read (Canada), 
Milovan Zoricic (Yuzoslavia), Helge Klaestad (Norwey), Bohdan Winiarski (Poland). 
17 Report of P. C., p. 21. 13See Does A/C. 1/6; A/C. 1/2; A/12. 
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(c) For the elimination from national armamencs of atomic weapons 
and of all other major weapons acaptable to mass destruction; 

(d) For effective safeguards by way of inspectio2 and other means to 
protect complying states against she hazards of vialations and evasions. 

Even before the Assembly mei two extremely imp2-tant questions arose ` 
relating to the meaning of the resolution, Would ihe recommendations of the 
Commission, when approved by the Security Co.nci_, be binding upon the 
members of the United Nations withcut formal acceptznce by their govern- 
roents? Would member statas be expected tc exchange basic scientific 
information before effective security arrangemerts had been developed for 
the mutual protection cf all concerned? 

On both these points leadars of the United States delegation offered 
emphatic reassurance. Secretary of State Byrnes, in h 3 speech of December 
30, and Senator Tom Connally in presenting the resoiution to Committee 1, 
both insisted that the commission could study the problem and make 
recommendations but. t2at it had no authority to comel action on the part ’ 


‘of any government. ‘Hach state,” said Senator Connally, “would be free to 


consider the acceptance or rejection of the commssion’s recommendations in 


. accordance with its own Constitutional processes.” °? This argument seems 


wholly consistent with the terms of the Charte>. Tze General Assembly, 
according to Articles 11-17, is carefully limitec in its authority. It may 
initiate studies, it may consicer matters within its ccnpetence and it may 
make recommendations to the member states o: to the other organs of the 
United Nations. It cannot gb further than that. While Article 22 gives it 
authority to create subsiciarv organs, it is inconeeivatle that it could create 
an agency like the atomic energy commission anc endow it with power which 
the Assembly itself does not possess. Moreover, Article 26 makes it clear 
that any plans formulazed under the direction of the Security Council for the 
regulation of armamens would have to be submaittec to the members of the: ' 
United Nations for their approval. L 

As to the second question Secretary Byrnes painted out on December 30, 
and again on January 9, that tie four objectives outlined in the resolution 
establishing the commission sre not intended to indicate the order in which 


. the objectives are to be considered. Adequate safeguards, in other words, 


would apply not merely to cersam stages of the ecmmz:ssion’s work, but would 
apply ‘‘in relation to every phase of the subject ard at every stage... . 
Neither we nor any otrer nation would be expezted to share our armament 
secrets until it was certain that effective safeguards kad been developed to 
ensure our mutual protection.” 

Committee 1 thereupon approved the resolution without change, and by 
a unanimous vote. Some delegations pointed out zhat inasmuch as the 
Commission was a creeture of the Assembly it was administratively unsound 


19 Journal, No. 11, p.3. For the debates in the Commi-tee an= the Assembly see Journal, 


- No. 11, ist Supplement, p. 2; No. 12, Ist Supplement, p. 9; Na. 14, p. 290. 
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to have it submit its reperis and recommendations to, and receive its direc- 
tions from, the Security Council. Inthe same vein ib was also argued that the 
membership of tae Commission should be more repres2utative of the United 
Nations as a whole. Eawever, in spite of the administrative anomaly. 
involved, the arrangemen; worked out in the resolation would seem to be both 
practical and in zonformity with the principles cf the Charter. In ths first 
place, the profound inteczest of the entire world m solving the extremely 
difficult atomic energy problem is reflected in the prcv-sion that the Com- 
mission should beset up a23 its terms of reference approved by the Assembly. 
‘The vote of the Assembly thus affords a democrazie basis for the Commission 
and its work. In the second place, the Charter Eas already conferred 
(Article 24) upor. the Sec_mity Council primary zespons:bility for the main- 
tenance of peace and secrity. It would be unfortunate, therefore, if the 
membership of the Commission were expanded unduly keyond the member- 
ship of the Security Counel -It would be unfortunate, 309, if the Commission 
were placed in such a position that it might be celled cpn by the Assembly 
to submit reports which the Security Council would consider detrimental 
to peace and security. Tast is why the resolution provides that the reports 
and recommendations of the Commission shall be made public unless the 
Security Council. in the interest of peace and cecirity, otherwise directs. 
Where appropriate the Security Council will transmis.such reports to the 
Assembly, to the members and to the other orgaas of the United Nations. 

In some quartecs the fear has-been expressed that the Commission, because 
of the very nature of ite functions, might invade tke legitimate field of 
activity of the Security Council or the Military Steff Committee, The 
resolution makes adequate provision for such an eventuality. “The Com- 
mission shall not infringe upon the responsibilities of any organ of the 
United Nations,” reads the last paragraph, ‘‘but should present recommen- 
dations for the consideration of those organs in the perfcrmance of their tasks 
under the terms of the United Nations Charter.” Civen the role of the 
Military Staff Committee. which was established to advise and assist the 
Security Council on all questions relating to the CounciPs military require- 
ments," and the specialized task of the Atomic Energy Commission, the _ 
Security Council should be able to codrdinate the activ_ties of the two agen- 
cies effectively. | | 

Since Committee 1 adopted the-resolution befors thoroughly discussing its 
merits, many important questions concerning the comoetence of the Com- 
mission were left unanswer21. The Commission is to dea. with the problems 
raised by the discovery of atomic energy “and other related matters,” 
What does the term “‘otker related matters” mean? Moreover, it is to 
‘make specific proposals fer the elimination from national armaments of 
atomic weapons and of “aL other major weapons edzptable to mass destruc- 
tion.” What are such weapons? Does this mean that zbe Commission is to 

26 Article 47. 


x 
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make proposals fcr a comprehensive disarmament program? If so, do 
paragraphs a, b, c, and d, cited above—inclucing the previsions for the 
exchange of basic scientific information and for effectrve safeguards by way 


_of inspection—all apply to all other major weapons cC mass destruction as 
-well as to atomic energy? While space preclides = discussion of these 


problems here, it is clear.that one of the first tasks of tze Commission will be 
to define more clearly its own terms of reference. 


The Language Problern 


The problem of the use of languages in United Necions proceedings was 
highly political in nature and potentially full of controversy. At San Fran- 
cisco English and French were the working languages of the conference, and 
Chinese, English, French, Russian, and Spanish the official languages. All 
conference documents and records were issued ir. the wwo working languages 
although the Charter itself was prepared and opened for signature in the 
five official languages.?! 

In the meetings of the Executive Committee and the Preparatory Com- 


mission ? the delegate of Ecuador, supported by. sevsral other delegations, 


argued that all the official languages should be regarded as working languages 
and should have an equal status in the United Natiors. It was pointed out 
that there were eighteen Spanish speaking members -f the United Nations, 
and failure to admit Spanish as a working language would severely handicap 
those nations inasmuch as they would be compell=d to place an undue 


emphasis on a knowledge of English and Frenci in choosing their delegates 


tothe Assembly. The Soviet delegation further cbjected that China and the 


‘Soviet Union were permanent members of the Security Council and that 


English and French should not be given prefer2rtial treatment. 

When the debate on this issue was resumed in Cor-mittee 1 the Brazilian 
and Dutch delegates, stressing the great desirabi:ty of breaking down 
linguistic barriers, came forward with the suggestion that the Organization 
have only one official language, preferably inglisn. Committee 1 was 
confronted with the necessity of effecting a compromise between two rather 
contradictory principles: (1) liberal language rales hich would enable any 
delegate to express himself in his own tongue, amd (2) restrictive rules which 
would avoid an excessive number of translations and zhus make for more effi- 
cient meetings. In the end the Committee fell back on the practice evolved 
since San Francisco. “In all organs of the United Nations other than the 
International Court of Justice,” reads General Assembly Rule No. 57, “ Chi- 
nése, English, French, Russian and Spanish saall be the officia: languages, 


21 The only reference made to languages in the`Chacter is ‘ound in Article 111: “The 
present charter, of which the Chinese, French, Russien, Enalish, and Spanish texts are 
equally authentic, shall remain deposited in the archives of the Government of the United 
States of America.” 

2 See Report of P. C., pp. 113-128. 
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and English and French she working larguages.” 2 Speeches mace in 
either of the working languages will be interpreted inzo the other working 
language, and speeches mae in Russian, Chinese cr Spanish will be inter- 
preted into botk French and English. All resoluticns ana other im- 
portant documents, however, will be made availebls in all five cfficial lan- 
guages.” 

In practice, therefore, ta2 work of the United Netions will be carried on 
much as it has been since fan Francisco. English and French will continue 
to hold their positions as the diplomatic languages of cur times. On the other 
hand, the decision to publSt the important documents in Russian, Chinese 
and Spanish will Go much +o keep the peoples of the wozld in touch with the 
major developmerts withia she Organization and thus g-ve to it a broader 
popular base upon which to rest. Still another sigrificant step toward 
breaking down language. terriers was taken when the committee recom- 
mended that the Secretar;—General study thorouzhiy th2 possibility of in- 
stalling a telephonic system of interoretation for the usz of the Assembly 
and, if passible, arrange for the establishment of sich a system for the next 
meeting.. With the instantaneous translation of spzecies into several lan- 
guages the work of the Asszmbly could be speeded up considerably and 
meetings take on rew mearirg for meny delegates who hitherto have been: 
compelled to sit through tacious hours of translaczions. 


Relctions wit Non-Govzrnmental Orqanizctions 


If the matter of atomic anergy was the most inportant issue before the 
Assembly, the prodlems re-ccing to tie participation o? non-governmental 
organizations in the Unitec Nations were perhaps the most controversial. 
While the decisions arrived at—reached after long and heated debate—vwere 
not in themselves far reacling, they related to the basic character of the 
Organization and presaged frture conflicts on the rcle which organized groups 
other than sovereizn state; shall play in the deliberaticns of the United 
Nations. a 

Even before the Assembly convened the issue waa raised by the World: - 
Federation of Trads Unione in a letter dated December 18, 1945, addressed 
to the President of the Prazaratory Commission The letter recalled the 
important role of labor in werid affairs and presented an official request from 
the WFTU for rerresentat-on on the various bodies to De set up by the 
United Nations.. At the first meeting of the General Committee the Ukraine 
delegation asked that the pr>cosal be placed on the agenda of the Assembly, 
Shortly afterward similar »equests were rec2ived from the International 
Codperative Alliance, the Incarnational Dem cratic Seceration cf Women. 


= % Article 39 of the Court Statuce provides that Engish and Frerck shall be the official 
languages of the Court. 
24 See Docs. A/C. oe 4/20; alec Journal, No, 18, lst Supplement, p. 12; No, 21, p. 379. 
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the World Federation of Democratic Youth, and the Am=rican Federation of 
Labor. The latter request was officially sponsored by the United States 
delegation.” 

While these requests varied somewhat, their genere. implications were 
much the same. The WETU position, as summarize: by WFTU repre- 
sentatives on January 16, 1946, consisted of three prop=sals: 

a) to have permanent representation in an adviscry and consultative 
capacity, without vote but with a limited rigkt to speak, in the General 
Assembly;. 

b) tobe brought into regular consultation with the Economic and Social 
Council according tc the terms of Article 71 of the Charter; and 

c) to be granted full participation later on, clung the right to vote, 
in the work of the Economic and Social Courcil. 


Clearly the Charter Joes not contemplate such close-working relations 
with non-governmental organizations. Article 71. to be sure, provides that 
the Economic and Social Council “may make suitable srrangements for con- 
sultation with non-governmental organizations.” Buz the United Nations 
is essentially an organisation of sovereign states. Since the Economic and 
Social Council (Article 31) is made up of 18 members of the United Nations 
elected by the General Assembly, it would not be possibile to award an organ- 
ization like the WFTU the right to vote withou: a revision of the Charter. 
Nor would it seem pcssible to invite non-governmental organizations to 
participate actively in the work of the Economic and Social Council and thus 
bestow upon them privileges which the 33 non-members of the Council do 
not ordinarily enjoy.” 

A somewhat different situation: obtains in respect t= the Assembly. The 
Charter itself makes xo provision for relations betw=en non-governmental 
organizations and the Assembly. One might argvs, even so, that the 
Assembly has a perfest right to invite the represenzatives of non-govern- 
mental organizations to attend its meetings s&s obsarvers and to occupy 
special seats set aside for them. But to grant them =ven a limited “right” 
to speak would, in the ayes of many, not only viciate te spirit of the Charter, 
but would be the opening wedge in a drive to obtzin the right to sit on 
committees, to participate in the general debate, and to vate. 

In view of these considerations, and in view of tka fact that concessions 
granted to one organization would inevitably result iz a flood of applications 
from other organizec groups, the General C»mmictee moved cautiously. 
By a vote of 7 to 6, with one abstention, it submicted a resolution to the 
Assembly recommencing that ‘the Economic and Social Council should as 

8 See Docs. A/Bur/3; A/Bur/9; A/Bur/11; A/Bur/12; A/Ear/19. 

% Article 69 provides that the Council “shall invite ary mem er of the United Nations to 


participate, without vote, in its deliberations on any matter -f particular concern to that 
member.” 
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soon.as possible adopt arr angemen7s alloving the W=TU to take part, for 
purposes of consultation, in the work of the Econom.c and Social Council, 

its commissions and committees.” A second resolution inviting the WETU 
and the AF of L to senitheir representetives tc attend meetings of the 
Assembly as official gueszs was rejected largely because the sponsors of the 
resolution objected to the inclusion of the AF of L in ths same text.?? On the 
motion of the United States delegation the first resolution was referred by the 
Assembly to Committee 1 for further study. 

In Committee 1, as in che General Committee, the Jnited States delega- 
tion argued that the requests of all non-governmental omanizations should be 
referred to the Economic and Social Council withort any action by the 
Assembly. This position seemed logical enough irasmuch as the Preparatory 
Commission had already piaced the matter on the agenda of the Economic 
and Social Council and it could be assumec that the Council, after careful 
` consideretion of all the faci crs involved, would take ae action under 
Article 71. The United Stetes also contended that Artels 71 was permissive 
rather than mandatory in character. and that the Generel] Assembly, there- 
fore, had no power to adopt a resolution in effect directirg the Economie and 
Social Council to enter into relations with eny particu.ac organization. If 
such a resolution were adopted, however, the United Setes insisted that it 
should not be discriminatory in nature but that the AF o: L and other deserv- 
ing organizations should be ewarded the sams coneultatie or other status as 
might be granted the WFTU. 

Some of the WFTU suzporters—particularly the Ukraine, the Soviet 
Union, Belgium, and Francə—argued that ths WFTU, beacause of its numer- 
ical strength and international character, marited a special position in the 
United Nations. They urz2d, therefore, thas it be acmitted in an “ad- 
visory”’ capacity to all iie meetings of the Economic ard Social Couneil. 
They argued that the AF of L was not an international organization and 
hardly deserved the same treatment aa the VW FTU.”8 

In at least one respect the argument advanced byy the United States dele- 
gation does not seem to hava been in entire accord wita the Charter. In 
spite of the permissive terms of Article 71 the Charter clzarly bestows upon 
the Assembly the authority to make reeommendations on any matter within 
the scope of the Charter or relating to the powers and fun :tions of any of the 
organs provided for in the Caarter.2° On the other hard, Articls 71 is not 
confined to international orzanizations; the Keoncmic end Social Council 
may also enter into consultetive arrangements wita ratonal organizations 
“after consultation with the member of the United Natiors conc2rned.”’ 

27 Doc. A/Eur/16; A/21. Jourr cl, No. 12, pp. 279-£9; No. 15. p. 3C7; No. 19, p. 361. 

*8 For arguments see Journal, Ncs 12, 15, 19, cited above. Also Ne. 23, Ist Supplement, 
' pp. 14-17; No. 25, 1st Supplemen;, pp. 18-20; Nc. 30, lat, p 28; No. 31, Ist, pp. 26-28; 
No. 32. 

29 See Articles 10, 11, 13. 
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Largely on the basis of its appeal not to discrininats against the AF of L 
and other organizations, the United Statés won < favcrable vote on its draft 
resolution in both Committee 1 and the Assemb y.3? Paragraph (a) recom- 
mends that “the Economic and Social Council.should as soon as possible 
adopt suitable arrangements enabling the World Federation of Trade Unions 
and the International Coéperative Alliance as we | as other international non- 
governmental organizations whose experience the Economic and Social 
Council will find necessary to use, to collaborateor purposes of consultation 
with the Economic and Social Council.” Parag-aph «>) provides for similar 
arrangements with the AF of L “as well as other national and regional non- 
governmental organizations whose experience the tconomic and Social 
Council will find necessary to use.” It will be necticed that the words 
“advisory capacity” have not been used. It will be noticed, too, that the 
resolution is much less comprehensive than the criginad request presented by 
the WFTU. 

It was unfortunate but inevitable that the debate on such an important 
issue had to take place in an atmosphere charged wih domestic and inter- 
national political considerations. The WF -U, with affiliated unions 
(including the CIC) in some 50 states, was anxious te establish itself as the 
spokesman for labor in the United Nations. The AF =f L was just as anxious 
to be awarded an equal status with the WFTU sand thus enhance its position 
in its rivalry vis-&-vis the CIO. Since many de-egaticns were relying on the 
support of strong trade union movements at home, Jogic often gave way to 
factors of politics and prestige. 


IV. ECONOMIC, SOCIAL AND HUMANITARIAN AFEAIRS [COMMITTEES 2 AND 3) 


Committee 2, Economic and Financial, and Jomr-ittee 3, Social and Hu- 
manitarian, shared responsibility in examining Chapter III of the Prepara- 
tory Commission Report relating to the Economic and Social Council. In 
addition, the Assembly referred to Committee 2 the _nportant UNRRA res- 
olution and to Committee 3 the question of reugees. 

Those matters relating specifically to economic affairs and the proposed 
Commissions of the Economic and Social Counsil in inis field (Economic and 
Employment, Staiistical, Temporary Transpcrt and Communication, and 
Fiscal Commissions) came kefore Committee 2. Matters relating to plans 
for Commissions in the social field (Humar Rights, Temporary Social, 
Narcotic Drugs, and Demographic Commissions) we- referred to Committee 
3. The two Committees jointly considered a rumber of items in the Report 
of the Preparatory Commission which could rot be clearly allocated to the 
one or the other.®! 

The parts of the Report of the Preparatory Commission referred to them 
brought forth litte discussion, and were approved by the Committees and 


39 See Doc. A/54. 
3t Journal, No. 11, Supplement No. 2, p. 2 and Supp-ement No. 3, p. 2. 
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by the Assembly for transmission to the Eeoa.mi3 and Social Council. In 
this connection the approval of the.sstting up of tha various Commissions 
to be established under ths Economic and Sccial Council deserves special 
mention. Through these Commissions the machinery of the United 
Nations will be greatly augmented and a vast amount of work in the eco- 
nomic and social field madec possible. 

One issue, which was singled out for some discussion, and which will come 
up for more detailed consideration in tre future, relates to she makeup of the 
Commissions.” A debate aas been going an for sorae time as to whether 
Commission members shoul tbe persors selected by tke Economic and Social 
Council or representatives =i countries designated by the Council. It has- 
been argued, on the one hend, that only if Commissior. members are out- 
standing individuais, selected and appointec by the Council and free of 
national governmental control, could the Conxissions hcp: to cevelop truly 
United Nations policies. Cthers argued thet if Commission recommenda- 
tions are to have a realisti value, and any iikelhood cf adoption, they 
must be drawn up by persors who are closely in contact with governmental 
policies and programs and :an give a3suranc2s that the recommendations 
would be acceptable to their zovernments. A chird viev has bzen that the 
Economic and Social Coun-i] should select srd appoint individuals from 
among government personne]. 

The Preparatory Commission Report® recomended: 


37. Most Commissions should contain a majority of responsible highly- 
qualified governmental representatives. Mherethe work of a commission 
is likely to result in recommendations for specific aeticn by governments, 
acceptance of this princie would add realism and responsibility to the ` 
advice of the comrnissior. and improve tbe prospects of implementation 
by governments. ; 

38. Non-governmenta. members of co-cmissions, with appropriate 
qualifications, might be caosen by the Coural from anorg the nationals 
of any Member of the United Nations. Such members might include 
government officials chosen by the Council -r shel: personal capacity, after 
the Council had obtainec the consent of the governm2nt concerned. 


The discussion of this issue was not extensive, but, folowing upon com- 
ments by the delegates from the United States, the United Kingdom, and 
Canada, and in spite of an ezplanation by Sw Ramaswami Mudaliar that 
the Preparatory Commission “had felt shat it vas highly desirable to have 
a majority of governmental presentatives.ir the commBsion ... ,” the 
Committee agreed that paragraphs 37 and 3E *‘should not be regarded as 
binding upon the (Economic and Socisl) Couneil and that the views ex- 
pressed should be incorporated in the report ol tae subzommittee.’’ * 

The observations of the Preparatory Commission on tha relationships of 


32 Journal, No. 13, Supplement N>. 2, p. 1. 'B Resort of P C., p. 39. 
u Journal, No. 13, Supplement 3, p. 2-3, 


FIRST MEETING OF THE UNO GENERAL ASSEMBLY 359 


the United Nations to specialized international agencies * were briefly 
discussed. Special emphasis was placed upon 1) the n2ed for using imagina- 
tion in developing new types of institutions for inte-national coöperation 
so as to bring nations closer together for finding =luticns of common. 
problems and so as to insure quicker translation of ints:national agreements 
into effective national action, and 2) the need for coé-linating the work of 
various agencies as suggested in the Preparatory Cormmission Report, and 
possibly by considering the establishment of centralized as well as regional 
headquarters for all the principal agencies. Th2 Observations of the Pre- 
paratory Commission were approved for the conzideretion of the Economic 
and Social Council. 

Committee 2 also had referred to it a draft reszlution on UNRRA, 
submitted by the United Kingdom. This resoluticr, aimed to support 
UNRRA in its work of carrying relief to devestate. arees, appealed to 
states which had not responded to the UNRRA Courril’s request (August, 
1945) for an additional contribution of one per cent of aeir national income, 
and also urged other ‘peace loving states” to bom UNRRA. Discussion 
centered around proposed amendments, including on= that “peace loving 
states” should mean only those who were members oz the United Nations, 
and another, proposed by the United States, that tha terminal dates for 
UNRRA work be set in Europe as the end of 1946, and in the Far East at 
March 1947. The resolution finally adopted by she Assembly incorporated 
both of these amendments and established a Con-mittes to consult with the 
states referred to, toward speeding increased contrizutions to UNRRA. 
Finally, it instructs the Secretary General to arrange far the United Nations 
to receive from the UNRRA full reports of its werk. 

The most controversial issue to come before there twe committees, and cer- 
tainly one of the most important political issues to come before the Assem- 
bly, was that of refugees, which was put on the agera of | Sommittee 3.37 

Since the question of handling refugees is of great conzsrn tc all the United 
Nations, the United Kingdom submitted to the Assemb a resolution aiming 
to bring. the matter immediately to the attention cf the Sconomic and Social 
Council for study and recommendation in terms of th= administrative and 
other international institutions required. However, = was clear that on 
certain political aspects o? the problem the Economi: and- Social Council 
would require guidanze from the Assembly, and it was zn these, rather than 
on the institutional aspects, that the principal concict occurred in the 
Assembly. 


% Report of P. C., Ch. VILD, Section 1 B. Journal, No. 1€, Suppbments 2 and 3, p. 4. 

4 Document A/23. Fcr discussion of this issue see Journal, Nc. 12, page 4; No. 16, p. 9; 
No. 18, p. 18; and No. 19, p. 17. 

37 See the discussion of tais issue in Journal, No. 18, p. 8; No. 19, œ 12; Nc. 21, p. 15; No. 23, 
p. 18; No. 25, p. 22; No. 28, p. 26; No. 29, p. 31 (discussions i in Ccramittee 3); and General 
Assembly debate in J ourral, No. 31, p. 544. 
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The central difference was whether the -rdivicual refugee or his country 
of origin should ultimately determine whether and wien he should return 
to that country. Mrs. Roasevelt, speakinz in svprort cf freedom of choice 
for the individual, during one of the most dramatic sessions of the Assembly, 
made clear the issue “. . we here in the United Mations are trying to 
frame things . . . which wH! consider first the rights of man, which will 
consider what makes man more free: not gcvernments kut man.” 38 

Flowing from this differenze in fundamental approach were the divergent 
attitudes toward three gecific aspects cf the administration of refugee 
affairs. ‘The minority were especialy corcemed lest the term “refugees” 
become a safeguard for war 2riminal, quizl:ngs, and traitors who should be 
returned for trial to thei country of origin. The United States and the 
United Kingdom, supported by the majorizy of Members, while anxious not 
to protect against punishment those who bad opposed tke wer of the United 
Nations, feared equally thas the terms “war criminels” “quislings,’’ and 
“traitors” might be used bo zover political dissidants Who had aided the war 
of the United Nations but who now differe] with the particular government 
in power in their country of origin. . 

The minority wera oppceed to permitting -n ref igee camps any propaganda 
against the United Nations or anv of its members, or against the return of 
refugees to their native lencs. The majoxty of the Ccmmittee and of the 
Assembly favored freedom cf speeck and fill opportunity for all refugees to 
receive any available information cn the basis of which to make up their 
minds, 

The minority wanted the administratic2 personnel of shies and dis- 
‘placed persons camps to be composed o? representetives of nationals of 
countries whose citizens ars the refugees, for shrough this personnel the 
refugees would receive mcre acetrate anc more complete information 
regarding the economic anc social condirbrs in ther countries of origin. 
They would then be able to make a better decision based on full knowledge 
of the facts. Tke major-ty again was reacy to rely cm its faith in freedom 
of access to information and expressed fecr of possikly overzéalous super- 
visors and the special pressures which re-.gses mighi be subjected to and 
be unable to resist. . 

The depth of feeling on thase thres issue is inciceted by the fact that they 
were fully debated in Committee 3, then ix iss Craiticg subcommittee, and, 
after adoption by Comm_ttee 3 of its Reporzer’s conclusions, debate on the 
three issues was again redpened cn the floor of the Assembly. Here again 
the minority view was puz tc a vote, and agair. defeatec. To many observers 
these debates revealed much the most fendamental difference among the 
United Nations and forecast future diffieult.es wkick will severely tax the 
cohesive elements in the Drzanization. 

The final resolution adopted by the Assembly‘® refers the urgent problem 

88 Journal, No. 3L p. 547. 39 Document A/'45. 
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of refugees and displaced persons to the Econ2mic and Social Council for 
‘study. and for report to the next meeting of the Seneral Assembly. It 
recommends that the Council take into accounz the following principles: 1) 
that the problem is international in scope; 2) zhat 15 refugee or displaced 
person shall be compelled against his will to refarn © his country of origin, 
unless he be a war cr-minal, quisling, or traitor wh is required to be sur- 
rendered in conformisy with present or future int=rmnational agreements; 
3) that the future of persons not returned shal be tee concern of whatever 
international body may be authorized to deal wia refugees, unless the 
country of their residence has made arrangements; and 4) that assistance 
shall be provided, through promotion of bilateral agreements or otherwise, 
to effect the early return of displaced persons to their has of origin. 
The Assembly in the resolution 
Considers that Germans being transferred tœ Germany from other 
states or who fled to other states from Alliec. Trocs, do not fall under the 
action of this declaration insofar as their situaton may be decided by 
allied forces of occupation in Germany, in agrement with the govern- 
ments of the respective countrizs. 


V. TRUSTEESHIP (COMMITTEE =? 


When the Assembly convened it was faced with ihe necessity for taking 
action to implement those sections of the Charte: dealing with non-self- 
governing territories (Chapter XI) and the internat:cnal trusteeship system 
(Chapters XII and XIII). The early establishment of the trusteeship 
system seemed particularly desirable inasmuch as the liquidation of the 
League of Nations would leave the status of the League mandated areas 
unclear. According io Article 86, however, ths membership of the Trustee- 
ship Council was to be equally divided between those members of the United 
Nations which administer trust territories aad tLose which do not—the 
total number to include the five Great Powers. is no trusteeship agree- 
ments had been concluded since San Francisco, the prospects for constituting 
the Trusteeship Council looked none too bright. 

In the Executive Committee considerable 2tten~on had been given the 
possibility of setting up a temporary Trusteeship Committee which could 
carry on pending the creation of the Trusteeship Council. This idea was 
abandoned in the Preparatory Commission, hewevez, largely because of the 
fear that it might further delay the establishment ci the trusteeship system. 
In its place the Preparatory Commission drafted a zecommendation for the 
General Assembly calling upon those states edmiristering territories under 
League of Nations mandate to undertake practical :beps, in concert with the 
other states directly concerned, for the speedy conclusion of trusteeship 
agreements.*? 


49 Seé Report of the Preparatory Commission, pp. 49-~26; ale: United Nations Preparatory 
Commission, Commitizce a: Trusteeship, London, 1945. 
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This draft resolution had is effect even before Committee 4 had the oppor- 
tunity to consider it. Inthe eae sessions of the Assembly the mandatory 
powers made their policies clear. On January 17 Mr. Eevin stated, amid 
prolonged applause, that. preliminary negotiations had already started for 
placing Tanganyika, the ~ameroons, and Togoland under trusteeship. 
Steps would also be taken ir the near future, he said, to ests olish Transjordan 
as an independent state, altaough no proposals would be put forth in respect 
to Palestine until the Anglc~-American Committee of Enquiry had made its | 
report." “Other states follewed in rapid order. New Zealand announced 
intentions to place Westerr Samoa under trusteesh:p. Australia made a 
similar announcemant in respect to New Guinea and Nsuru, Belgium in 
respect to Ruandi-Urundi, end Frarce in respect to Togolend and the ` 
Cameroons. With public ceclarations from these five tates to rely upon, 
the establishment af the trusteeship system envisaged in Chapters XII end 
XIII became at least a matzematical possibility, 

These unexpected developments called for a shift of emphasis in the work 
of Committee 4. While the draft resolitior of the Preparatory Commiss‘on 
had dealt exclusive.y with Chapters XII and XIII cof the Charter it now 
became desirable to give inzzeased attention to the implementation of the 
obligations resting upon all tae colonial powers under Chanter XI. Actually 
Chapter XI is much more importent in some respects, since it lays down far- 
reaching duties and obligaticns for all colonial powers with respect to the 
administration of non-self-grverning territories regardless of whether the 
trusteeship system ever comesintoeffect. The principles enumerated therein 
apply now to the hundreds 37 millions of dependent peooles scattered over 
the world. As the result of American initiative the Committee, therefore, 
enlarged the draft resolution =v reminding members cf tie Unis a Nations 
responsible for the administration of non-self-governing territories of the 

responsibility they Lad assumed under Chapter XI to 
recognize the principle żaat the interests of the inaabitants of these 
territories are paramoun:. Trey accept, s a sacred t-ust, the obligation 
_ to promote to the utmos: the -vell-teing of the inhzbitants of these terzi- 
tories. ‘To that end they accept certain specific obliga-icas, including te 


obligation to develop self-zovernment and to assist the inhabitants in the 
progressive development of their free political instituticns. 


The Committee was well aware that beautiful phrases, however well 
turned, would not ir. themse-7es eccomplish the desired >k‘ectives. They 
therefore incorporated in the resclution a Chinese amendment requesting 
the Secretary-General to inclids in his annual report £ summary of the in- 
formation transmitted to: him. by members of the United Nations under 
Article 73 of the Charter relat_ng to the economic, social, and educational con- 
ditions in the territozies for vhich they are resporisible.2 Ihe puklicaticn 
of this material in the Secretery General’s report should do much to help 

41 Journal, No. 8, p. 178. 2 Sse Doc. A/34; A/C. 4/10; A.C. 4/10; A/C. 4/21. 
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focus the spotlight of public opinion upon the dependant areas and raise the 
standards of administration in respect to non-self-go-2rning territories. 

During the elaboration of the American drait resolution, Coramittee 4 
devoted considerable discussion to the meaning cf the zhrase “states directly 
concerned.” Article 79 of the Charter expressl~ pro~ides that the terms of 
trusteeship for each of the trusteeship territories “shal” se agreed upon by the 
states directly concerred,” including the mancatory power in the case of 
territories held under mandate. It follows tha~ eacL of the states directly 
concerned in a particular territory in effect hes a veto or the trusteeship 
agreement relating to shat territory and on its alteration or amendment. 

No doubt with Palestine and the Italian colories ir mind, the Arab states 
pressed for a definition of the term. The Iraq delegation submitted a pro- 
posal outlining certain criteria for determining tae steses directly concerned 
including such factors as geographic propinqu-ty aad cultural, linguistic, 
economic or social ties with the territory to ke placed under trusteeship. 
The United States delegation, however, supported by the prasent mandatory 
powers and the Soviet Union, firmly resisted all suck attempts to define in 
advance the states diractly concerned. As John Foster Dulles pointed out 
in the Assembly “any abstract definition might have ziven states not genu- 
inely concerned in establishing the trusteeship systen_ a legal position which 
might in practice have impeded the full and promp~ establishment of that 
system.” On this paint the position taken by tae Ur-ted States would seem 
to be both logical and in conformity with the Charr. Innumerable diff- 
culties will be avoided in the future if the states Imme-liately concerned make 
the initial determination through diplomatic ctannes and then submit the 
trusteeship agreement to the Assembly for approva. The Assembly, in 
considering the agreement, can then decide wkether all the states directly 
concerned have been consulted and, if need be, it can commend that further 
negotiations be undertaken.“ | ) . 

One further word snould be added, concerning tke Provisional Rules of 
Procedure of the Truszeeship Council. These rules, which were formulated 
by the Executive Committee and the Preparatory Ccmmission, were passed 
on to Committee 4 by the Assembly for its considerszion. Since Article 90 
of the Charter bestows upon the Trusteeship Ccuncil she authority to adopt 
its own rules of procedure. Committee 4 wiselr refrained from considering 
the provisional rules, recommending instead that the Secretary General 
transmit them to the Trusteeship Council as socn as the latter is constituted. 
The Committee thus avoided many tedious hours of debate. 

It is rather remarkable that, despite the inability of the United States 
to formulate a forthright policy concerning tae mændated islands in the 
Pacific, the United States delegation has been able z> assume a position of 

43 See also Journal, No. 28, p. 483; also A/C. 4/11. 


44 For discussion of the Committee report see Journal, No. 2€ pp. 482-490; also Commit- 
tee summaries in Nos. 11-15. 17, 19, 25, 26. 
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leadership in respect to trasteeship matters both at Sen Francisco and at 
London. At San Francisco the Un:ted States delegetes played an out- 
stending role in the formwation of Chapters XI, XII, and XIII of the 
Charter. During the 2xeentive Committee and Preparatory Commission 
stages the United States was instrumental in drafting provisional rules of 
procedure for the Trusteeship Council that were liberal and flexible.” 
Finally, curing the General Assemb-y the United Stetes again took the 
leadership in framing a resclution which should give bope and cua to 
the people of dependens areas everywhere. 


VI. ADMINISTRATIVE AND BUDGETARY MATTERS (COMMITTEE 5) 


‘While the other committees dealt with inherently rewsworthy issues 
Committee 5 was ebsorbed in the examination of the comprehensive reports 
of the Preparatory Commission dealing with the functions and organization 
of the Secretariat and the financial arrangements for the United Nations. 

At San Francisco the brzad philosophy of the Secretariat had been set 
forth in Chapter XV of the Charter. The method for selecting the Secretary 
General through recommendation by the Security Ccuncil and appoint- 
ment by the Assembly hac beer. determined. It had been agreed that’ he 
‘should be the prinsipal adacinistrative officer of the Organization, and the 
Secretary General of each cf ths principal organs. Hə had bean granted 
the important political function of bringing to the attention of the Security 
Council any matter which he thought might threaten tha maintenance of 
international peace and security. Provision had also keen made to insure 
a secretariat staff of unquestioned intarnational loyalty so far as this could 
be done by the ststement oz this principle in the Charter and by proscrip- 
tions against national interference. Perhaps most impertant of all, the 
Charter provided that the Secretariat be considered as ore of the principal 
organs of the OrgaAization. 

In similar feshioa the San Francisco Conference had provided m general 
terms for the financing of the Organisation. The authority for voting the 
budget had been given exclusively to the General Assemzly (Art. 17). It 
was provided that the expenses of the Organization should be borne by 
Members in whatever mancer tney might be apportioned by the General 
Assembly. Finally, a penalty clause was adopted (Art. 19) depriving a 
Member of its vote if its arrears were £s much as the contributions due from 
it for the two preceding yeers. 

Translating these very geseral principles into an operéeting administrative 
organization whick could fonction as the backbone of tae whole United 
Nations Organization requized an immense amount cf detailed work. The 
bulk of this had to be left, of course, to the man to bə selezted as Secretary 

4 Rule 24 making public meetiazs the general rule for the Trustesszip Council, and rule 


42 concerning the handling of petitions directed to the Council, ere cases in poirt. See 
Report of P. C. pp. 49-36. 


‘FIRST MEETING OF THE UNO GENERAL AS ZMBLY 365 


General, for he would be responsible for the efficent speration of this ad- 
ministrative machine. Yet he was not to be elecsed uxtil the First General 
Assembly and Security Council had met. In order zaerefore to expedite 
the achievement of a gcing organization the Exesutiv2 Committee and the 
Preparatory Commission sought to anticipate as far as cossible the problems 
which would face the Secretary General and tcward this end. prepared a 
series of recommendaticns dealing with the Organizat.on of the Secretariat 
and with the Financial and Budgetary arrangem=ants.> 

It was the task of Committee 5 to examine Ckaptezs VIII and EX of the 
Preparatory Commission Report and in addition to c2termine the salaries 
and allowances for the Secretary General, Ass:stant Secretaries General, 
and Directors and to vote a provisional budget and = provisional scale for 
Member contributions. The bulk of the two chapte= was adopted by the 
Assembly substantially as submitted. 

Especially notable in this adoption of the Resort vas the willingness to 
abide by the conclusion of the Preparatory Commision that as principal 
administrative officer the Secretary General should be left full discretion to 
develop his organization, prepare his staff regulacions and rules, and classifi- 
gations and salary scales, and prepare and administer en Annual Budget—all 
this of course subject to the supervision of the Jeneral Assembly. What- 
aver organizational and administrative arrangements were adopted by the 
Assembly were of a provisional character and intended primarily to expedite 
the inauguration of the services to be provided dy th= Secretariat. 

Consistent with this approach Committee 5 cefeat=d an effort to impose 

upon the Secretary Gereral the controlling influence ci a committee like the 
Supervisory Commission of the League of Nations.! This proposal arose 
as an amendment to the recommendations of the Pr=paratory Commission 
for an Advisory Committee on Administrative and Sudgetary Questions, 
and aimed to change izs function from one of aasistinz to one of controlling 
‘and supervising the Secretary General. The decisn of the Committee, 
approved by the Assembly, was an important step :n assuring to the Sec- 
retary General an outstanding position of admin&érative direction and 
leadership. 

The difference in attitude between the United Statss as virtually a minor- 
ity of one, and all the other countries, on the sukject =? tax immunity for the 
staff of the United Nations, deserves special corsidermtion. The issue arose 
first in determining the salaries for Secretary Generd, ‘Assistant Secretaries 
General, and Directors, and arose recurrently in ths development of prin- 
ciples regarding salaries of the United Natioms ste in general. It was 
urged by the delegates from most other countries that salaries could not be 


46 Report by the Executive Committee to the Preparatory Comission, Chs. VI and VII. 
Preparatory Commission, Summary Record of Meetinzs, Ccmmittee 6: Administrative 
and Budgetary. See Report of P. C., Chs. VIII and IX 

47 Journal, No. 18, suppl. No. 5, p. 23. 
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fixed without kncwing wether they were so be reckcned as “net” cr as 
“gross.” If thesalaries were to bestated in gross tarras they would have to be 
adequate to cover possitlenational ircome taxes. If nat, provisions would 
need to be made for reirnbursament in the event of liabili-y of staff to national 
income tax laws. Underlying this net/grocs question was an assumption 
on the part of mos delegatas that the staff of the United Nations. to be truly 
international, would need tc be exempt fron national zontrels like income 
taxes. It was pomted out by these delegates that unlsass all netional laws 
were uniform in this respest. the United Nations would need to reimburse 
those of its staff wko paid retional Income taxes, ir. orde- to insure equal pay’ 
for equal work. “his, however, would mear that some countries would be 
contributing indirestly to tæ treasurizs of those coantrias which levied such 
income taxes. In order toirsure equity amcng states is vould therefore be 
necessary to increase the assessments upon such Mambers by the amouni of 
the reimbursements paid to sheir nationals ky the United Naticns. 

The United States delegaie did not argu2 against -he principle of tax 
immunity of international zivil servants. Hə did argue, however, that the 
question whether naticnals of the United States working for she United 
Nations would be exempi from income taxes Jeperded upon whether treaty 
obligations existed and vpen whether Congress woud amend the tax laws 
toward achieving -his effect. Until then the Gezeral Assembly could do 
nothing but develop a salary scale without rezard => whether salaries would 
be exempt or not, end witheut determining that they sheuld be nsi or grass. 

It was recognized by virtually all the delegates thet tne creation of a tax 
privileged class was undesizadle, and there was tkavefoze also considerable 
support for instituting £ steff contribution plan similar +o that employed in 
the Provisional Intarnations. Civil Av-ation Crgan:zation. Under this plan 
all employees pay a contr bution, —roughly equivelent to the Canadian 
income tax—into toe orgarization’s treasury. Trcse employees who pay 
national income texes mar deduct from their azsessel contribution the 
amount of that tax. The PICAO plan thus irsures that all employees make 
some contribution to the workl’s governmental instituticn: and at the same 
time tends to equalize the position of those who are anc those who are not 
liable for national income taxes. There was 20 final de-ezmination on this 
question, however, pending £ study of the entire tax immunity problem by 
the Secretary Genezal, 

The final resolution acorted by the General Assemtly on tke tax im- 
munity problem stetes: 


TAXATION 


Having regacd partisilarly to the administrative and budgetary 
arrangements of the Organization, the General Asserab_y concurs in the 
conclusion reached by :2e Administrative and Bucgetary Committee 
that there is ro alernative to the prorositicn thet exemption from 
national taxaticn for salaries and allowances pai by zke Organization is 
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indispensable to the achievement of equity amorg its Members and 
equality among its personnel. 
THEREFORE THE GENERAL ASSEMBLY RESOLVES tat: 


12. Pending the necessary action being taken br Members to exempt 
from national taxation salaries and allowances pais out of the budget of 
the Organization, the Secretary-General is acthorizad to reimburse staff 
members who are required to pay taxation on salar-es and wages received 
from the Organizatior. 

13. In the case cf any Member whose national in the service of the 
Organization are required to pay taxation on sekaries and allowances 
received from the Organization, the Secrétary-General should explore 
with the Member concerned methods of enstring 35 soon as possible the 
application of the principle of equity amongst all Members. 

14. The records and documents of the Adminisszative and Budgetary 
Committee and o? the Advisory Group cf Experts respecting staff 
contribution plans be referred to the Secretary-G sneral for his informa- 
tion, and the Secresary-General be requestedto suzmit recommendations 
thereon to the Second Part of the First Sessien of the General Assembly. 


In the final Assembly vote the United States anstainad from voting on the 
resolution embodying these sections. Since it is not sontemplated that the 
tax reimbursement issue will arise in the administracion of the Secretariat 
before the Second Part of the First Assemblr, ani since the Secretary- 
General has been instructed to explore the question wih Members, no special 
item for this purpose is contained in the Provis‘onal Budget.*® | 

Finally, mention should be made of the highl~ sigrifcant resolution relat- 
ing to the information pregram of the. United Natims. The plan for or- 
ganizing the Secreteriat, submitted by the Secretar+General for his guid- 
ance, includes a Department of Public Informazion. A Technical Advisory 
Committee on Information, appointed by tbe Prevaratcry Commission, 
developed a report on ar information progrem fcr the United Nations. 
Meantime Committee 5 passed a resolution,** lates approved oy the As- 
sembly, emphasizirg the importance of an nforred public opinion on 
United Nations activities and aims, endorsing the principle set forth in the 
Preparatory Commission Report to the Generel Ass=mbly and transmitting 
to the Secretary-Genaral for his information end consideration the recom- 
mendations of the Technical Advisory Commistee ca Information. 


VIL LEGAL QUESTIONS (COMMITT=E 6) 


The most importart task before Committee 6 w= the implementation of 
Articles 104-105 of the Charter. These Artickes provide that the Organiza- 
tion shall enjoy in the territory of each of its members such legal capacity 
and such privileges anc immunities as are nec2ssar— for the fulfilment of its 


‘8 Discussions of the tax question in Committee 5 will be “ound: Supplement 5 to the 
following Journal, Nos, 11, 13, 15, 16, 17, 28, 25. The Rappor-eur’s Report is found in Docs. 
A/41, A/44, A/47, A/48. The Assembly action on these reporss: Journal, No. 31, pp. 564-69. 

49 Journal, No. 21, Suppl. 5, pp. 30/31. 
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purposes. Similarly, representatives of the member states and officials of 
the Organization shall enja “such privileges and immunities as are neces- 
‘sary for the independent exercise of their functions in connection with the 
Organization.” These broad obligations were assctmed by the 51 United 
Nations when they ratified:ths Charter. The task at London was to sharpen 
the rather vague generalizeticns into zhe kind of specific commitments which 
would permit the Orgenizetion to operate efficiently. 

It is obvious that a definite undecstanding in raspect to privileges and 
immunities is absolutely essential as ketween the Organ zation and the state 
in which its headquarters are situated. It is there that tre permanent staff 
will be located and it ts there that most of the business ci the Organization 
will be transacted. On ths cther hand, the United Nations will no doubt 
decide to open a number of regional offices and its steff members will be 
traveling to all parts of the werld on official business. Likewise the Organi- 
zation will need to enter into contracts and to own preperty in many states. 
For these reasons the question of privileges and immunities concerns all the 
, members of the United Nazions to a greater or lesser degree. 

To meet this need the Presaratory Commission submited two conventions 
for the consideration of tke Assembly: 1) a general drait convention on 
privileges and immunities; ard 2) a draft convention tc ba concluded with 
the United States for the loetion of ths headquarters of ths United Nations. 
The first draft convention cutlines the privileged pcsizion of the Organiza- 
tion and its functionaries in general, but in this respezi it falls considerably: 
short of the League of Naticns principle that officials '‘‘wnen engaged on the 
business of the League, shall enjoy diplomatic privileges and immunities.” 50 
Both in the Preparatory Cormmission and in Committee € it was agreed that 
the full range of diplomatic privileges and immunities did not seem necessary 
for United Nations officials to discharge their functions properly.“ As a 
result the conventicn grants only certain privileges and immunities—e.g., 
immunity from legal process in respect of official acts, axemption from 
taxation on United Nations salaries and emoluments immunity from 
national service obligations and from immigration restrictions—but reserves 
for the Secretary General anc she Assistant Secretaries General the privileges 
and immunities accorded to linlomatiec envoys under international law. 

While the Convention war. approved unanimously by Committee 6 and 
later opened in the General assembly for accession by member states, con- 
siderable discussion took placs over the propriety of exempting officials from 
national service obligations aad from taxation on United Netions salaries. 
The United States delegation reserved its position on both counts on the 
. ground that the right to exempt our nationals from sich duties was a pre- 


50 League Covenant, Art. 7. 

See Report of P. C., pp. 60-88: elso Preparatory Connes Cammittee 5: Legal 
Questions, Summary Record of Mectings, Londan, 1945. 

52 See the preceding section in wh ch the tax exemption probl2m is ciszussed at length. 
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rogative of the Congress. Byelorussia, the Ukraine, tre Soviet Union, and 
the Argentine also entered reservations with respect to national service 
obligations. On the other hand, it was generally recognized that the 
members of an international civil service should rot fea. themselves torn by’ 
conflicting loyalties; once appointed to the United Naticns staff their 
allegiance must be to the Organization alone. Moreover, it would be most 
unfortunate if the nationals of some states were pla:ed on a plane of in- 
equality with other staff members because of the refusal of certain govern- 
roents to grant certain of the privileges and imncunitiss provided for in the 
convention." . 

The second draft convention approved by Commit<se 6 will- serve as the 
basis of discussion in the negotiations to take place between the United 
Nations and the United States regarding the esteblishment of the Organiza- 
tion’s headquarters in the United States. This site cmvention, in addition 
io provisions related tc the site, incorporates the terms of the general con- 
vention and, if approved, will extend necessary privileges and immunities 
to United Nations representatives and officials ia the United States pending 
the entry into force of the general convention. Me.nwhile the Secretary- 
General, with the assistance of a committee ma-le ur bf the representatives 
of Australia, Belgium, Bolivia, China, Cuba, !gyp-. France, Poland, the 
. United Kingdom, and the Soviet Union, has b2en authorized to negotiate 
with the United States and to report back to the 4ssembly. Insofar as 
privileges and immunities are concerned the course of these negotiations 
‘should not be difficult. There are, to be sure, scne slight divergencies 
between the two conventions and the Intermatioral Organizations Im- 
munities Act approved by the Congress last Decerber.* But these dif- 
ferences are not great and should be speedily recoreiled. It is important 
to note that the United States did not take part © the discussion of the 
second draft convention. 

The Assembly also moved toward the uniftecatioa of the privileges and 
immunities enjoyed by the United Nations and she various specialized 
agencies.= Most of the specialized agencies, ike toe International Mone- 
tary Fund, the International Bank, and the Food ard Agriculture Organiza- 
tion have detailed provisions with regard to privitges and immunities in 
their basic charters. Some, because of their particular functions, require 
privileges of a special nature. In general, however, most of them should be 
able to function sazisfastorily within the broad frarsework of privileges and 
immunities provided for the United Nations. Tc this end, and with the 
conviction that no agency should ask for privileges v hich are not essential for 
its proper functioninz, the General Assembly -nstrusted the Secretary-Gen- 
eral “to open negotiations with a view to the recmmsideration . . . of the 

53 Doc. A/48. See also Journal, Nos. 14, 18, 26, 27 zor committee discussion. 


54 Public Law 291—79th Congress; see also Federal Register, ebruary 20, 1946. 
55 Report of P. C., pp. 50 ff. A/48, p. 38. 
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provisions under which ths specialized agencies at present enjoy privileges 
and immunities.” 

To Committee 6 ako fel! the task of exam _ning the various amendments 
to the Provisional Rules > Procedure proposed in’ ths General Assembly. 
Many of these problems, while nominally legal in character, were actually 
highly political in nastere. Typical were the -esolutiors concerning the size 
and competence of tne Gereral Committee, the problem cf nominations and 
the secret ballot, and she tarms of oifice of Council members. Since these 
matters have been dealt vith above it wil not ke nacessary to consider 
them here. 

Finally, a word shoud b> said about the efforts of the Committge and the 
Assembly to give efect to Article 102 of ske Charter providing for the 
registration and publication of treaties. Desirous cf replacing the valuable 
League of Nations Treaty Series, tha Assembly instructed the Secretary- 
General to draft proposals for the practical implementation of Article 102 
and to invite both members and non-members sf the Organization to submit 
for registration and publication current treaties and agreements as well as 
‘other agreements contludec in recent years kut not inchuded in the League 
Treaty Series.® This decision to bring up to cate tae League series will be 
applauded by all students cf world affairs." 


YII. LEAGUE OF NATIONS COMMITTEE 


An inevitable consequence of the establishment of the United Nations was 
the dissolution of the Leagve of Nations. This could not be accomplisked 
without first consicer:ng what should happen to the functions it has per- 
formed and disposing in some manner of the League's assets. 

The General Assembly accepted, following a brief discussion in its League 
of Nations Committee, the Freparatory Commission recommendation that 
the Assembly reserves the right to decide “ret to assume any particular 
function or power (of the League), and to datermine which organ of’ the 
United Nations or which specialized agency ... should exercise each 
particular function cr pcwer assumed.” In pr-cciple it agreed to undertaxe 
those functions of the League Secretariat relating to the custody of treaties. 
It accepted responsibility, subject to prior examination by the Economic 
and Social Council, for those technical and ncnpolitical finctions of the - 
League Secretariat relating 70 the substance oi international instruments 
whose execution is dependent pon the exercise ky the Leezue of Nations of 
particular functions zonferrec by the instruments. -The General Assembly 
requested the Economic and Social Council to sirvey the brcad nonpolitical 


55 Doc. A/81; A/C. 6/1; Journal, No. 23 for committee discussion, 

57 Mention should be made also cf resolutiors on the privileges and immunities of the 
International Court of Justice. on the coérdination of the privileges and immunities of the 
United Nations with those cf the specialized agencies, ar.d on th2 Committee structure of 
the General Assembly. See Journa, No. 31, pp. 575. : 
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functions and activities performed by the League of Nations itself, with a 
view to determining which of these should be assumed >y the United Nations 
or by one of the specialized agencies brought into relationship with the 
United Nations. Pending this determination the Assembly agreed that the 
Economic and Social Council should continue provisi«aally the work of the 
following League departments: the Economic, Finareial and Transit De- 
partment, the Health Section, the Opium Section, acd the secretariats of 
the Permanent Central Opium Board and Supervisor? Body. 

The Secretary General was requested “to make prevision for taking over 
and maintaining in operation the Library and Archives and for completing — 
the League of Nations Treaty Series.” 

The Secretary General’s attention was also called so the desirability of 
engaging, subject to his own choice and determinatie-a, for those functions 
assumed from the League of Nations “such members of the experienced 
personnel by whom it is at present being performed.’ 

With respect to the assets of the League of Nations, the Assambly ac- 
cepted the recommendation of the Committee appoin-ed by the Preparatory 


Commission to negotiate with the Supervisory Commission’ of the League 


of Nations. Under these recommendations all the material assets of the 
League of Nations are to be transferred to the Ur:ted Nations at their 
original cost value. (The determination of a market >r use value had been 
found impossible.) Shares in the total credit o? the League of Nations are 
to be allocated among the members of the Leagie oi Nations in accordance 
with a schedule determined by the League of Nation:. The shares of those 
members of the League of Nations who are members.of the United Nations 
will be credited to them on the books of the United ations for application 
to their United Nations assessments not- later than December 31, 1948. 
The shares of League of Nations members wio ar not members of the 
United Nations are to be settled by the League of N:zions itself, along with 
the settlement of.the League’s other liabilities: Any remainder of liquid 
assets will be disposed of by the League of Nations according to its own 
plans. As far as possible the League of Nations vill separate out all in- 
terests which the International Labor Organizazion rray have in the League 
of Nations assets, prior to their transfer to the Unifzd Nations. Arrange- 
ments will be made by the United Nations later rezarding the use by the 
International Labor Organization of the Assembly Eall and the Library. 

Finally, the Assembly appointed a small committ<2 to negotiate with the 
Carnegie-Stichting, owners of the Peace Palace at The Hague, regarding 
the use of the premises of the Permanent Cour; of ternational Justice for 
the new International Court of Justice. Th3 sam2 committee will also 
handle negotiations with the Swiss authorities regarding the transfer of 
certain of the League cf Nations assets. It is expected that transfers of 
assets will take place on-or about August 1, 1946. 

The plan adopted transfers to the United Nation. all necessary title, but 
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leaves to the Leegue of Nations the settlemant of liabilities, including the 
managernent of the Staff Pension Fund and pensions of the Judges af the 
Permanent Court of International Justice, cs well as settlement of accounts 
regarding contributions in errears,-and the distribution of remaining liquid 
assets and accounts with EN TAA of the United Nesions. The plan is 
thus a final and definite sestlement and appears to be Po just and con- 
venient.58 


IX. EZADQUARTERS COMMITTBE 


Toward the end of the Preparatory Comission it was decided that the 
location of the headquarters of the United Netions should be in the Eastern 
part of the United States ®? and ar Interix.Committez was sent tc the 
United States to examine alternate sites on the basis of tze criteria set forth 
in the Commission’s Report. 

After an inspection lasting a full month the Interim Committee returned ~ 
to London to repcrt to the Assembly. 

The report of tke Committee, favoring a permanent Incation in the North 
Stamford-Greenwich district and temporary keadquarters in New York City, 
was referred to a Heedquarters Committes appdiniel zy the Assembly. 
This Committee bald eleven meetings, debasing vigorously the location for 
the permanent ard temporary headquarters The d2kate brought forth 
again strong support for San Francseco, both as permanent and as tem- 
porary headquarters. Comoromises were suggested, including proposals 
that only the temporary site be picked at this time and another that both 
the permanent ard temporary locacions should be lft undecided until 
further study by tie Secretary General. 

The final resolution adopted, favoring Westchester (N. Y.) and/or Fair- 
field (Conn.) Counties, requested a Headquarters Commission to draw up 
plans based on diferent size plots ranging fram two to forty square miles. 
It was also decided to place the Interim Headquar-ers in New York City. 
The Headquarters Commission, intemded ta aid the Secratary General in 
working out detaile, was created and was advBed to give careful and friendly 
attention to problecns involving displacement ol persons, effect of acquisition 
of tax property on focal tax revenues, etc. 

The debate on bath the permanent and temporary ledda brought 
to the fore once more the issues vigorously debsted in the Preparatory Com- 
mission, and had latent in it all the feeling of the atgum=rts over Europzan 
as against United States headquarters, and over San Erexcisco as against 
the East Ccast. Feeling was probakly intensified both Sy the cost con- 


58 See the following references: Preparatory Commision Summary =ecord of Meetizgs, 
Committee 7. (League of Nations); Preparatorz Commission Report, Chapter XI; Journal, 
No. 19, Supplement No. 7; Journa; No. 22, Supplemart No. 7; Cocuments A/18, A/18 
Add 1, A/18 Add 2, A/18 Cert 1, A/28. 

59 Preparatory Comnissior. Report, Chapter X, p. 1M- 
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templated in the recommendation of a 40-50 square mile site in the high- 
priced Stamford-Greenwich area, and by protes:s fram that area against 
the threatened “invasion” by the United Nations Throughout these 
discussions the United States delegation maintained theposition of neutrality 
adopted during the Preparatory Commission stags.®? 


X. CONCLUDING COMMENTS 


Those who followed closely the work of the First Pars of the First General 
Assembly agree that the meetings were successful. The cver-riding ob- 
jective of the Assembly was realized—namely, to tansform the United 
Nations into a going concern. As Senator Tom Conmlly remarked in his 
report to the Senate on March 12: “After San =randsco we had only the 
bare skeleton of the Charter. At London the inert fremework was invested 
with flesh and blood. It became a living organism.” Moreover, a number 
of important substantive problems were satisfactorily dealt with. 

In the long run, of ccurse, the success of the Unitec Nations will depend 
upon the willingness of the member nations, and snore particularly the great 
powers, to utilize the machinery they have establish=1 for the purpose of 
solving their mutual problems. At London the Geneal Assembly handled 
well its role as the “town meeting of the world,” and the Security Council 
tackled four delicate ard intricate controversies with zonsiderable success. 
The machinery has already demonstrated its value znd its effectiveness. 
It is. up to the United Nations to make that machinery work. 


8 Journal, No. 33; Document A/58 Rev. 1 (final resolution); Cecument A/Site 2 (report 
af the Inspection Group). 
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SOVEREIGN IMMUNITY LIMITED TO ESSENTIAL GOVERNMENT FUNCTIONS: 
NEF YORE V. UNITED STATES 


_ It is not an unusual phenomenon in Amerizan Constitutional practice to 
have à group of ftazes join in resisting what they believe to be an encroach- 
ment upon their powers by the Federal Goverrment. It will be recalled 
that, in September, 1944, thirty-eight States fied a joint petition in the 
Supreme Court requesting a rehearing of the caze in which the Court had 
ruled that the business of i Imsurance in intersvate commerce was subject to 
the Federal anti-trust laws and regulations. The case involved the inter- 
pretation of Federal legislation under the interstate cormmerce clause and 
was not a questicn of sovereign immunity. Recently the alleged encroach- 
ment upon the sovereign right of a State of tha Union by the Federal taxing 
power was resisted by New York State with tae active support of forty-five 
other States appearing as amici curice. The decision of the Supreme Court 
handed down January 14, 1946,? merits our attertion because the doctrines 
enunciated are applicable in principl2 to international relations as well. 

The United States brought actior: to recover taxes assessed against the 
State of New York, under the Reverue Act of 132,2 œ the sale of mineral 
waters taken from Saratoga Springs. The State claimed immunity from 
the tax upon the ground chat “in the bottling and sale of said waters the 
defendant State cf New York was engaged in the exercise of a usual, tradi- 
tional, and essential zovernmental function.” The Supreme Court overruled 
this contention ir a six tc two decision. Justice Frankfurter, writing the 
opinion (Justices Douglas and Black dissenting) quoted with approval from 
Ohio v. Helvering * halding shat a State which sells hquor, even in the exercise 
of the police power, is amenable to federal taxing power: 

If a state chooses to go into the business of buying and selling com- 
modities, its right -to do so msy be conceded so fer as the Federal 
Constitution is concerned; but the exercise of the right is not the 
performance of a zovernmental function. . When a state enters 
the market place seeking customers it divests itzelť of its quasi SOV- 
ereignty pro tznto, and takes on the character of a trader, so far, at least, 
as the taxing pcwer o? the federal government is concerned. 

Substantially tae same question ìad come bzfore the Supreme Court 
prior to the Eighteenth Amendment end had been decided against the State. 
South Carolina sought to operate a dispensary system monopolizing the sale 
of intoxicating liquors. Thare the Court drew a line between taxation of 
the historically rezognizad governmental functions of « State and business 

1 State of New York and Saratog1 Springs Sommission and Sararge Springs Authority v. 
The United States of America. Advances Opinions, 1946. U, 8. Law Week 4089. 

247 Stat. 169, 264; Sec. 615 (£) (5). 3 (1934. 292 T., S. 360 at p. 369. 
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of a kind which theretofore had been pursued by private enterprise.’ Nor 
wes this distinction novel in our judicial history. As zarly as 1824 Chief 
Justice Marshall applied the principle to a Georgia kanking corporation 
in which the State of Georgia was a part owner. He expressed the principle 
as follows: 5 


It is, we think, a sound principls, that when a government becomes a 
partner in any trading company, it divests iteelf, sc far as concarns the 
transactions of that company, of its sovereign character, and takes on 
that of a private citizen. Instead of communicating to the company 
its privileges and its prerogatives, it descends to a level with those with 
whom it associates itself, and takes the character which belongs to its 
associates, and to the business wLich is to be transacted. 


The dissenting opinion of Justices Douglas amd Black in the Saratoga 
Springs case did not assume to draw any distinction between a Federal tax 
on South Carolina’s liquor business and a Federal ~ax or New York’s mineral 
water business. On the other hand, trey refused to be ound by the rule of 
stare decisis, which, in taeir opinion, has only “a limited application in the 
field of Constitutional law.” While this contention zas been the subject 
of much discussion, we mention it only in passing as it 5 not material to the 
subject here under discussion. What we desire to emphasize is that the 
decision in the instant case has a direct bearing upon tke judicial settlement 
of international disputes in which sovereign immunity * claimed as a ground 
of exemption from the jurisdiction of the local cours even in respect to 
transactions which are not essential government functions. The inter- 
national character of the problem was also recognized in the opinion of the 
dissenting justices when they remarked that ‘the Constitution is a compact 
between sovereigns.” They differed with the majzrity only as to the 
extent of the powers delegated. The sorrectness bf the decision of the Court, 
when viewed from this angle, therefore rests upom the ~alidity of the proposi- 
tion that sovereign immunity is based upon the 2xercEe by 2, government of 
some essential government function. í 

The opinion of Chief Justice Stone concurring with the majority expresses 
the principle as follows: 


If we are to treat as invalid, because diserimiratory, a tax on “State 
activities and State-owned property that dartate of uniqueness from 
the point of view of intergovernmental re-stionz,” it is plain that the 
invalidity is due wholly to the fact that it is a State which is being taxed 
so as unduly to infringe in some manner the-perfocmance of its functions 
as a government which the Corstitution recognizes as sovereign. 


We have previously had occasion so point out that ihis distinction has not 
always been recognized by the Supreme Court, especially where tke property 
of a foreign government, such as a merchant ship, aas been employed in 


4 South Carolina v. United States, 1905, 199 U. S. 487.. 
6 United States Bank v. Planters’ Bank of Georgia, 1824, 9 Whaat. 904, 907. 
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purely commercial busiasss.6 The principle cannot ze said to be well 
established but may be in the process of development, having gained 
recognition at least in some countries.” The immortence of limiting sover- 
eign immunity wiere the state enters the arena df commercial business has 
only recently begun to assume vital importance. The nationalization of all 
export and import business by Soviet Russia leas now been followed, al- 
though to a more limited degree, by the nationalization of certain industries 
by Great Britain, Francs, and other countries. Tbe significance of this 
phenomenon in :nternational life must soon be recozrized as one deeply 
affecting both economic aad political relations. The fact thet the Supreme 
Court of the United States has restricted the immunity of State governments 
to the exercise of essential government functions shovlc not be overlooked 
in the ccnduct of our foreign relations. The pnnciple is a corollary to 
the maintenance 3f a system of free enterprise. : 
| Artacr K. Kuan — 


THE UZADERS’ AGREEMENT OF YiiTA 


On February 11, 1946, the’United States Department of State released the 
following text of a secret agreement signed at Yalta. in the Crimea, on 
February 11, 194€: 


The leaders of the tree Great Powers—the Sovist Union, the United 
States of America and Great Britain— have ag-eed tzat in two or three 
months after Germary has surrendered and the war in Europe has 
terminated the Soviet Union shall enter into tha war against J: apan on 
the side of the Allies cx condition that: 

(1) The status quo in Outer Mongolia (zhe Mongolian People’ S 
Republic) shad be preserved; 

(2) The former rights of Russia violated by the treacherous attack 
of Japan in 104 shall te restored, viz.: 

(a) The southern part of Sakhalin as well as all zhe islands adjacent 

to it shall be returned bə the Soviet Union, 

(b) The commercial port of Dairen shall Le in- enationalized, the 
preéminent interests of the Soviet Union in this port =eing safeguarded 
and the lease of Port Arthur as a naval base o- the U.S.S.R. restored. 

(c) The Chinese Eastern Railroad and the SoutE Manchurian Rail- 
road which provides am outlet to Dairen shall be jomtly operated by 
the establishment of a joint Soviet-Chinese Cempamny, it being under- 
stood that the sreéminent interests of the Scviet Union stall be sare- 
guarded and that China shall retain full sovereignty in Manchuria; 

(3) The Kunle Islands shall be handed over ta tke Soviet Union. 

It is understood that the agreement concerning Out2r Mongolia and 
the ports and railroads referred to above will require concurrence oi 
Generalissimo Chiang Eai-shek. The Presidert will ake measures in | 
order to obtain this concurrence on advice from Ma-szal Stalin. 


8 See the writer’s editorial comment, in this JOURNAL, Vol. 21 (1927), p. 742. 

7 See editorial commenss in shis <oURNAL, Vol. 28 (1984), pp- 119-122; Vol. 39 (1945), p. 
772. See also Harvard Resecerch n International Law, draft treaty, in Supplement to this 
JOURNAL, Vol. 26 £1932), p. 455, Arts. 11, 23, 25. 
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The heads of the three Great Powers have agreed that these claims 
of the Soviet Union shall be unquestionably fulfilac after Japan has 
been defeated. 

For its part the Saviet Union expresses its readiness to conclude with 
the National Government of China a pact cf frieacship and alliance 
between the U.S.S.R. and China in order to render assistance to China 
with its armed forces for the purpose of lideratng China from the 
Japanese yoke. 

Feb. 11, 1946 
J. STALIN 
FEANKE-N D. ROOSEVELT 
l WINsTCN §. CHURCHILL! 

The careless informality and the execrable drsfismanship of this highly 
important instrument raise interesting questions o! a tecturical nature. Who 
were the parties to the agreement? Upon whom is it legally binding? 
Precisely what obligations were assumed by the contresting parties? 

The agreement purports to be between the “leaders ` or “heads” of “the 
three great powers” which are identified as “the Soviet Union,” the United 
States of America, and “Great Britain.” The chezacterization of the 
President as ‘‘the leader” of the United States is scarcely a term of art and 
its precise implications are unknown to United States constitutional law, 
elthough the appellation is not unfamiliar to students of Nazi terminology. 
Similarly lacking in precision is the characterisatior cf the President as 
“the head” of a “great power.” Aside from their desznaticn as “leaders” 
or “heads,” it is nowhere stated in the text of the insrument that the per-- 
sons who signed acted on behalf of their respect-ve ststəs or that they had 
the competence or authority to bind their states. The name ‘Marshal 
Stalin ” appears onceassuch. The same sentence? refe~3 to ‘The President.” 
Mr. Churchill’s name cr titles do not appear at all in zke text. The signa- 
tures appended to the instrument are not followed b; any official designa- 
tions. The only clear expression of an undertaking assumed by g state, as 
such, is found in the lest paragraph, which begins “For its part the Soviet 
Union expresses its readiness to conclude with tae Nzzional Government of 
China a pact of friendship and alliance between the J.S.S.R. and China,” 
although, in the first paragraph, the three “leaders ` are stated to “have 
agreed” that the Sovies Union shall enter the war agaicss Japan at a (fairly) a 
certain time subject tc (jairly uncertain) conditions. 

The terms in which the conditions are set forth quire brief comment 
before their exact purport is analyzed. It maxes sense to state that “the 
‘former rights of Russia” shall be “restored” if one thinks of their being 
_ restored to “Russia”; but it is difficult to see how so-thern Sakhalin can be 
“returned” to the Soviet Union and “the lease of zort Arthur as a naval 

1 Department of State Bulletin, Vol. XIV, No. 347 (Fek. 24, 1446), p. 282. 

2 The passage setting forth the agreed date for Soviet entry iazo the war ageinst Japan— 
‘in two or three months after Germany has surrendere] and The war in Europe has ter- 
minated ”-—apparently does not refer to termination of war in = technical sense. 
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base of the U.S.S.R. restored” when neither has ever been in the possession 
of the Soviet Union. 

Although the phraseology of the arst pacagreph that “the leaders of the 
three great powers ... Lave agreed thet... the Soviet Union shall 
enter into ae wer agains; Japan” is qualified by the phrase “on condition 
that . . . ,” it is apparent that the conditions next set forth are not condi- 
tions the fulfillment oi whic. is regarded by the signers as necessarily preced- 
ing the entry of the Soviet Union ino the war agains: capan. The agreed 
date for the entry of that state into the waz against Japan is ‘two or three 
months after Germany hes surrer:cered and the waz in Europe has ter- 
minated,” but the conditians (‘the agreement”) cancerning Outer Mongolia 
and the ports and railroads of Marchuria are made dependent upon the 
“concurrence of “xeneraliss¢mo Chiang Kai-shek.” This deference to the 
interests of China appears to be somewhat qualified by tie next two sentences 
(“The President will take measures in orde- to obtain this concurrence on 
advice from Marsal Stalin’ and “ Tre heads of the three great powers have 
agreed that these claims of the Soviet Union shall be unqvastionably fulfilled 
after Japan has been defeated’’), but the nature af the conditions as condi- 
tions subsequent to the entry of the Soviet Union into the war against Japan 
more clearly appears. That they were so regarded by the Soviet Union is 
shown by her entry into the war agatist Japan or August 9, 1945, prior to 
the fulfillment of the conditions. Marshal Stalin, having exacted a stiff 
price, somewhat at the expense oi China, from Messrs. Roosevelt and 
Churchill, friends of Cnina, delivered the goods at a tims most convenient 
to those leaders. The question remains: What is the rature and extent of 
the obligations assumed by President Roosevelt? 

First, Mr. Roosevelt accepted Maczshai Stalin’s conditicn that “the status 
quo in Outer Mongolia (ths Mongolian People’s Republic) shall be pre- 
served” and agreed that “these cleims of the Scviet Union shall be un- 
questionably fulfilled after Japan has teen deseated.” What is the meaning 
of these provisions? If Ouser Mongo.ia is ar. integral carb of the Republic 
of China,’ a3 was recognizei by the Union o? Soviet Sccizlist Republics in 
1924,4 the Chinese-Soviet Azreement on Outer Mongolia, concluded by 
exchange of notes at Mosesw on August 14 1946, wold appear to be a 
modification of the status qua; for, by shis agreement, 


3 See Louis Nemzer, ‘ The Status of Outer MOngolia im International Law,” this JOURNAL, 
Vol. 33 (1939), pp. 452-464. 

4 The first paragraph of Aricle V of tha Chinese-Soviet ETE cu General Principles 
signed at Peking on May 31, 1924, reads as Zollows: “The Government of the Union of 
Soviet Socialist Republics recognises that Ourve: Mongola is an integral nart of the Republic 
of China and respects Chins’s sovereignty tLerein;” League of Ma::ons Treaty Series, 
Vol. XXXVI, pp. 176, 178. Nemzer, writicg in 1939, stated shat, cltsough Soviet Russia 
has acted upon the assumpticn thet China’s jurisdictional authority :n Outer Mongolia had 
varied in recent years, the Soviet Government ‘“‘has nerer denied tha sovereignty of Chine 
in this area;’’ Nemzer, as cited, p. 458. 
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in view of the desire repeatedly expressed by tne people of Outer 
Mongolia for their independence, the Chirese Covernment declares 
that, after the defeat of Japan, should a plebiscite >f the Outer Mon- 
golian people confirm this desire, the Chinese Government will recognize 
the independence of Outer Mongolia- with the ex'stmg boundary as its 
boundary while the Soviet Government, taking note of the above 
statement of the Chinese Government, “further stetes that the Soviet 
Government will respect the political indepencence and territorial 
integrity of the People’s Republic of Mongclia (Outer Mongolia)”. 


Likewise the Soviet Government, taking note of the above statement of 
the Chinese Government, “declares on its part shat it will respect the state 
of independence and territorial integrity of the Mongodian People’s Republic 
(Outer Mongolia).” 5 If, on the other hand, Outer Mongolia was already 
an independent state az the time the Leaders’ Agrsement was signed at 
Yalta, what obligations were assumed by Mr. Roosevelt with reference to 
the preservation of the status quo in Outer Mongolie“ Did he envisage the 
United States as a perpetual guarantor of the indeperdence of Outer Mon- 
golia, against the Soviet Union as well as agamst China? Or is it possible 
that he merely agreed not to oppose future Sovies predominance in this 
territory over which China claimed sovereignt7? Is tae obligation executed 
or does it remain executory? : 

The second ecndition accepted by Mr. Roosevelt “or Soviet entry into the 
war against Japan was that “the former rigats of Russia violated by the 
treacherous attack of Japan in 1904 shall be restored ” namely, that southern 
Sakhalin and adjacent islands should be “returned” to the Soviet Union; 
that the port of Dairen should be internationalizad, “the preéminent in- 
terests of the Soviet Union in this port being safeguarded”; that the “‘lease”’ 
of Port Arthur as a naval base of the Soviet Unica should be ‘‘restored”’; 6 
that the Chinese Eastern and South Manchuria Fauroads should be jointly 
operated by a Soviet-Chinese company, “it being understood that the pre- 
eminent interests of the Soviet Union shall be setezuarded and that China 
shall retain full sovereignty in Manchuria.’ Sinze, by the Chinese-Soviet 
Agreements concluded at Moscow on August 14, 1945, the Soviet Union 
obtained substantial fulfillment of her claims in Manchuria, the question 
arises whether these conditions of the Yalta Leaders’ Agreement are to be 
considered as executed or whether Mr. Roosevelt assumed any executory 
obligations tc see that the preéminent interests of the Soviet Union in Man- 
churia should be safeguarded or “that Carina sasll retain full sovereignty 
in Manchuria.” 

Have the conditions that the Kurile Islands aad southern Sakhalin should 


5 Department of State Bulletin, Vol. XIV, No. 345 (Feb. 1%, 1946), pp. 204-5. 

€ By the terms of the Russian-Chinese Convention of March 27, 1898, for the lease of the 
Liaotung Peninsula to Russia, the lease was to run tweniy-five years, and would have ex- 
pired on March 28, 1928, unless prolonged by mutualecnsent. See J. V. A. MacMurray, 
Treaties and Agreements with and Concerning Chira, 1894-1919, po. 119, 1221. 
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be handed over to the Soviet Unior. been fulfilled ky the Soviet miitary 
occupation of those islands with the consent of the United Ststes authorities? 
Or does the fulfillment of these concitions greed to by Pres.dent Roossvelt 
require the approval of the United States in the treaty of peace? 
Uncertainties revealed by an analysis of she text render even more im- 
portant the question whether the United States, in contrast possibly to 
President Roosevelt, was ever legally bound apor signasure of the agreement 
by the latter. In releasing the text of the secret agreament one year after 
it was signed, Secretary of State James Byrnes referred +3 it as “the agree- 
ment between the President of the United States, Frenklin D. Roosevelt, 
the Prime Minister of Great Britain, Winston Churchill, and Generalissimo 
Stalin,” 7 not as an agreement between the United States, the United King- 
dom, snd the Union of Soviet Socialist Republics. “ “At the same time Mr. 
Byrnes stated that it is evident that this agreement was regarded by Presi- 
dent Roosevelt, Prime Minister Churchill, end Generalissimo Stalin as a 
military agreement. He used this characterizetion of it as a military agree- 
ment to justify its being keps secret, ever: from him, the Secretary of State. 
Any possible implication that, since it was a military agreement, it was 
concluded by the President as an executive agreement under ais Constitu- 
tional powers as Commander-in-Chief, and thas it was therefore not neces- 
sary to submit it to the Senate as a treaty, appears to bə rezatived by his 
reported statements to the press on January 29, 1946. At tkat time tke 
Secretary, asked whether it would be necessary to have a treaty io formalize - 
the transfer of southern Sakhalin and the Kuriles to the Soviet Unior, 


“replied € in the affirmat-ve, adding that . . . -it was his understanding 
that any cession of territcry must be legal:zed in a treaty. .. Asked 


whether the [secret Yalta] agreement was so phrasec that it could be 
interpreted as ar award of those areas to zhe. Soviet Union or merely 
that Britain and the United States would support the Sov-et Union’s 
claim to it in an eventuel peace tresty, the Secretary rephed that it 
was his recollection that the language in dne of the agreements was 
that it should be turned over, but he added that there wes not any 
question about what was intended at Yalta because as Yalta he heard 
Mr. Roosevelt on at least one or two occasions take the position that 
as to cession of territory, it was a matter thet had to >e settled in the 
peace treaty. He said thes that was always Mr. Roosve2lt’s view and 
that at Potsdam Mr. Truman took tae same position as to tke Silesian 
area, making it plain that 15 was an agreemert, and that at the proper 
time this Government would support ib.” 


If, paraphrasing the conclusians of the Harvard Research in International 
Law on the Law of Treaties,® we assume (1) that the competenze of the 


1 Department of State a Vol. XIV, No. 347, as cited The New Yerk Times, Feb. 12, 
1946. 

8 Department of State Bulletin, Vol. XLV, No. 345 (ebruazr 10, 1946), pp. L860. 

° Harvard Research in International Law, Law of Treaties. zhis JouRN«ZL, Vol. 29 (19385), 
Supplement, p. 1008. 
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President to make an exscutive agreement which wil. be internationally 
binding on the United States is determined by United States law, including 
the Constitution; and (2) that an executive agreement zot within his com- 
petence under United States law is not binding on the ‘_nited States under 
international law, we reach interesting results. There are sufficient prec- 
edents to justify the conzlusion that the President has the Constitutional 
competence to conclude internationally binding mitary egreements without 
the advice and consent of the Senate. Certainly tiere & sufficient reason in 
the circumstances of its signing to regard an agreement for bringing the 
Soviet Union into the war against Japan at the most strategically desirable 
time as a military agreement. “At the same time, tkh2 price exasted by 
‘Marshal Stalin made the agreement much more than a military agreement. 
Its provisions that the claims of the Soviet Union shoul. be unquestionably 
fulfilled after Japan has been defeated refer to the transfer of J apanese 
territory and the shackling of Chinese territory and consain commitments of 
such uncertain meaning snd doubtful duration as to raise serious doubts as 
to the President’s Constitutional competence to comms the United States 
by executive agreement. 

There has been considerable controversy as to the curation and binding 
force of executive agreements.!° President Theodore Tvosevelt’s statement 
that his modus vivendi with Santo Domingo was merel ‘‘a directicn of the 
‘Chief Executive which would lapse when that part.zular executive. left 
office” Y is certainly not true of the durability of all executive agreements. 
A large number of executive agreements, made witain tke sole Constitutional 
competence of the President, or pursuant to action by Congress within its 
Constitutional competence, have remained in effect through several ad- 
ministrations.“ Tke assumption that the conmtractag parties had the 
competence to contract tke obligations contracted is mplicit in the state- 
ment of the Harvard Rezearch in International Law that for the purposes of 
international law executive agreements are not to b= distinguished from 
treaties." The same assumption is implicit in the view expressed by the 
Chief of the Treaty Division of the meperenieee of =tate in 1984 to the 
effect that: 

Executive agreements with foreign govermmen™s entered into under 
one President zont:nue to remain in force under nis successors unless 


and until the statutes or regulations in pu-suanze of which they are 
entered into are revealed or ‘the specified time fa their operation has 


10 See Myres S. McDougal and Asher Lans, “Treaties and Congressional-Executive or 
Presidential Agreements: Interchangeable Instruments of } ations. Policy,” in 54 Yale Law 
Journal (1945), pp. 181-351, 534-615, especially 318-3851; Edwir. M. Borchard, ‘Treaties 
and Executive Agreements—A Reply,” in same, pp. 616-684, espacially pp. 637 ff., 657 ff. 

u Quoted in Green H. Heckworth, Digest of Internaticnal Law, Vol. V, p. 403, from 
Theodore Roosevelt: An Autotiojgraphy, 551-552. 

12 See instances cited by McDougal—Lans, pp. 343-345. 

13 Law of Treaties, this Joonnau, Vol. 29 (1935), Supplement, zp. 667, 1008. 
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ee or notice oZ a desire to term_nate is.grven by one side or the 
other 


There is no reason, howerer, why all executive azreements should be regarded 
as of equal validity; mcre especially there is mo reason in law—-national or 
international—why a succeeding administration should not treat an exec- 
utive agreement made cutside his comp2c2nce by a preceding Executive 
as merely his persona! pladge, never binding under international law on the 
United States. Such a procedure woulc have the advantage of .putting 
foreign states or notice that not every agreemert conzluded by the President 
is binding on the Unitec States. 

Whether or not Marshal Stalin was put “on notice” by President Roose- 
velt as to the latter’s Corstitutionel incom petemce to conclude certain inter- 
national engagements is not entirety clear. However, in his Report on the 
Crimes Conference, delivered before a joint session o” Congress on March 1, 
1945, Mr. Roosevelt said: | 

As you know, I have always been a b3ieve> in t2¢ document called the’ 
Constitution. I spent a good deal of time ir educating two: other 
nations of the world with regard to the Conszitution of the United 
States—that the charter has to be and should be approved by the. 


Senate of the United States under the Vonstitut-on. I think the cther 
nations of tke worlc know it row.4 


In the prepared text of this speech released by she White House prior to its 
delivery, the following passage appears: 
I am well aware of the Constitutiorel fact—as are all the United 
Nations—that this charter must be approved by two thirds of the Senate 


of the United States—as will some cf the other arrangements mace at 
Yalta (italics added} 2° 


The italicized words do not appear in the report i in the dme nna Record 
of the speech as celivered. . 

In one passage of his ssatement accompenyinz the release of the Leaders’ 
Agreement of Yalta, Secrztary Byrnes referred t it as “this memorandum.” 
The content, terminology. and form of the 2greemen:, the fact that it con- 
tains'no provisions for ite coming into force =r for its aeon, as well as 
the fact that mary of its provisions have keen 2xeccted, suggest that this 
agreement might well be zonsidered merely as a memcrandum recording the 
personal agreement of the three “lesders.” -? Since the claims of the Soviet 


“From a letter from the Ctief of the Treaty Diriior, U.S Department of State, to 
William Hays Simpson, Dec. 7, 1934, quoted in Wiliam Hays Simpson, “Legal Aspects of 
Executive Agreements,” in 24 Jowa Law Review (13.33), pp. 67, 86. 

18 Congressional Record, Vol. 91, Part 2, p. 1620 (I4earch 1, 1945). 

16 Department of State Bulletin, Vol. XII, No. 297 (arch 4, 1345), p. 324. 

17 Tt is not withou? interest that the Report on the Uricea Conference released Feb. 12, 
1945, although signed. by Messrs. Churchil, Rooseveds, ard Stalin, does not purport to be 
an “agreement,” but is referrec to in its text as a ™ statement” on the results of the con- 
` ference: Department 2° State Bulletin, Vol. XII, No, 265 (Web. 18, 1945), pp. 213~6. 
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Union with reference to Outer Mongolia and Manchzria have already been 
accepted by China, there would seem to be no reason sar the United States to 
approve or disapprove, by treaty or otherwise As to Southern Sakhalin 
and the Kuriles there would seem to be no reazon fœ the United States to > 
withhold its consent tc their formal transfer to tae Soviet Union in the peace 
treaty with Japan. This proposal would hav2 the advantage of relegat- 
ing an agreement of uncertain meaning, doubiful duration, and question- 
able legal validity to its proper rôle of an hisvorical curiosity and a legal 
monstrosity. : 
—ERBERT W., Brices 


GUATEMALA VS. GREAT BRITAIN: IN RE B&LICE 


The International Court of Justice, a principal ozgan of the United Na- 
tions, has been constituted through the election of ite fifteen Judges. Great 
Britain has offered to have her 87-year-old dispute wis2 Guatemala, concern- 
ing the territory of Belice, decided by this Court. The Belice controversy 
may constitute the first case before the new Jouri. It seems, therefore, 
timely to state the facis and the law involved in th case, without voicing 
any opinion as to the judgement. 

The territory which the British call British Hon=uras! and the Guate- 
malans Belice, according to its capital, has am ares of 8598 square miles, 
a little larger than Wales, and is situated 600 miles west from Jamaica; it 
borders in the West cn Guatemala, in the East on. zhe Caribbean Sea. It 
has a population of some 61,000 inhabitants, of whom only 4% are white. 
It is a British Crown Colony under a Governor, aid=d by an appointed Ex- 
ecutive Council and a partially elected Legislacive Council. 

The history of Belice goes back to the X VIIsh cemtury and forms part of 
England’s struggle against the Empire of Spair. Tze era of buccaneering ? 
led in 1655 under Cromwell to the conquest of Jamaica, and Spain recognized 
England’s title to Jamaica by the Treaty of Madrid of July 18, 1670. The 
attempts made by England to stop buccaneerinz ? hed as a consequence that 
some of the former buccaneers became woodcutters, and woodcutters from 
Jamaica, attracted by the forests of mahogany logw od, cedar, and cabinet 


1 For brief information see: The Statesman’s Year Book, 194% pp. 271-278; Pan American 
Year Book, 1948, pp. 580-532. British literature: G. Handersm, An Accouni of the British 
Settlements of Honduras, 1811; Honduras Almanac, Belize, 1853; D. Morris, The Colony of 

\British Honduras, 1883; A. R. Gibbs, British Honduras: + histo-:cal and descriptive account of 
the colony from its settlemenz, 1670, London, 1883; L. W. Sristow= and P. B. Wright, Hand- 
book of British Honduras, 1889-1898; A. B. Dillon, Geognephy G British Honduras, London, 
1923; M. S. Metzgen and H. E. C. Cain, Handbook of British Fonduras, 1925; A. H. Ander- 
son, Brief Sketch of Britisk- Honduras, London, 1927; Sir c. A. Bordon, Brief Sketch of British 
Honduras, London, 1928; Sir A. Aspinall, Handbook of the Britte} West Indies, British Guiana 
and British Honduras, 1929-1930. ) 

2 C, H. Haring, Buccaneers in the West-Indies, 1910. 

3 Cambridge History of the British Empire, Vol. I, p. 26. 
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. wood, which covered the greater part of British Honduras, made their first 
settlement in Belic3 in 1662. Jamaica was the parz of the logwood cuttezs.* 
“The British settlernent at =elice was a direct outgrowth of tze buccaneer- 
ing erain t; Western World.?> Upto 1786 tha settlers remained completzly | 
independent of British contrel. Only in 1786 was a Suderintendent for the 
Settlement appoinzed by the British Crown. But during the whole of the 
XVILIth century ê there werz constant disputes betweer England and Spam 
over the legality o: the Brith settlement in 3elic3. The treaties of Peris 
of 1753 and of Versailles of 1783, follcwed by the Convantion of London of 
1786, dealt with tha matter. In 1779 the settlement had been destroyed by 
the Spaniards; but the survivors returned in 1783. In 1798 tze settlers rz- 
sisted a Spanish attack 7 and after thet time were left in peace. 

In the frst half oz the XU<th century the British made several encroach- 
ments on the Central American Coast which led to a rivalry ard discussions 
with the United Siates, conrected with the Monroe Loctrine and general 
Anglo-American diclomacy, end concerning tke future Panama Canal. In 
1841 the British proclaimed the “Mosquito” proteztorete, in 1849 they oc- 
-cupied Tigre Island in the Baz of Fonseca, in 1€52 she British “ Dolony of the 
Bay Islands” was establishe-. ‘The discussions with tke United States led 
to the Clayton-Bulwer Treat7 of April 19, 1853,8 by which the Contracting 
Parties bound themselves no7to colonize or ass1me Dr exercise eny dominion 
over any part of Cantral America. Soon afterward the British decided to 
stop colonial expansion in the aribbean area. By tke treaty with Honduras 
of 1859 ® they withirew from the Bay Islands and 2onciuded e self-denying 
treaty with Nicaragua conceming the Mosquite Ccast.}? 

But the British claim to the whole of Britis: Honduras was upheld. By 
1839 the Government of Beice was <ully organized. On April 30, 1859.,. 
Britain concluded with Guaz=mala the treaty of frontisrs between British 
Honduras and Guatemala. In 1862 Britain converted the settlement of 
Belice into a British Colony wth a Lieutenant Governor, under she Governcr 
of Jamaica. In 1871 British Honduras becam3 a Crown Colony. In 1834 


4 Same, p. 382. 

5 Mary W. Williams, Anglo-Isthrian Pipiowney: 1815-1916, Washington 1916, p.-2. 

‘6 Cambridge History of the British Smpire, Vol. II, pp. 538-841. See also Sz J. A. Burdon, 
Archives of Eritish Honduras, Loncen, 1931~1935. 

1E., W. Williams, The Baymen cy Belice and how they wrestzd British Ho~duras from the 
Spaniards, 1914. 

_ 8 Malloy, Treaties of the U.S., Vel. I, p. 659; Martens, Nowvecu Recueil Général, 1857, 
p. 187. . 

° British & Foreign Siate Papers, Vol. XLIX, pp. 13-19; Martens, Vol. XVI, Part IT 
(1860), pp. 370-374. ' 

10 Same, pp. 96-106. See also Batish-Nicaraguan Treaty, signed at Managua on Arril 
19, 1905, in Martens, 2e 3ér., Vol. [=X XV (1998), p. 367, which provides, in Art. 2: “His 
Britannic Majesty agrees to recogn_ze the absolute Nay of “licaragna over the tar- 
ritory that constituted she former Mosquito Reserve.” 
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a dependence from Jamaica was severed and Eritis Honduras became an 
dependent Crown Cclony under a Governor. _ 

“the dispute @ with Guatemala over Belice dates from the treaty of 1859. 
The treaty, signed or. April 30, 1859, at Guatamale City, where ratifica- 
tions were exchanged on September 12 of the same year, lays down in Art. 1 
the frontiers: between British Honduras and Guetemala. Guatemala recog- 
nizes British sovereignzy over the whole territory of British Honduras with- 
out restriction. Art. 2 provides for a Joint Boundery Commission. Art. 
7 contains the controversial norm," concerning the 2onstruction of a road 
from the Atlantic Coast to Guatemala City. The Joint Boundary Com- 
mission was appointed in 1860, met in 1861, but did not complete its work. 
There followed a long diplomatic controversy ver she meaning of Art. 7. 
On August 5, 1863, the Lennox Wyke-J. de Francisco Martin treaty was 
‘signed, by which Britam’s obligations under Art. 7 were reduced to the 
payment of £50,009; but the treaty was now ratiied. In 1887 Britain 
informed Guatemala that she considered her oaligations under Art. 7 can- 
celed, as the costs of zke construction of the road were far higher than ex- 
pected. Guatemala protested. i 

In 1928 the Joint Commission was again Jppointed: An exchange of 
notes, concerning the completion of the demarcation of boundaries, was 
signed at Guatemala City on August 25 and 26; 1931." 

In September, 1936, Guatemala proposed tc Britain that Britain return 
British Honduras against a payment of £400,000, or that Britain pay £400,- 
000, while Guatemala will renounze any further claim under Art. 7, or, 
finally, that Britain pay £50,000 and grant a strip of and for the department 
of Petén so that it may have an »utlet to the see. Britain rajected the 
proposals. | | 

On July 21, 1937, Guatemala proposed international arbitration by the 
President of the Unis sed States. Britain accepted the idea of arbitration, 


1 Gordon Ireland, Bour-daries, Possessions, and Conflics in C2ntral and North America and 
the Caribbean, Cambridge. Miass., 1941, pp. 120-128. 

2 Wvke-Aycinena Treasy: British & Forzign State Papers, Ya. XLIX, pp. 7-13; Martens: 
Vol. XVI, Part IT (1860), pp. 866-370. The treaty is in English and Spanish. 

u Art. 7: ‘With the obiect of practically carrying out the vi-ws set forth in the preamble 
of the present Convention for improving and perpetuaring ti friendly relations which at 
present so happily exist between the two High Contracting Par-ies, they mutually agree con- 
jointly to use their best efforts by taking adequate means for establishing the easiest com- 
munication (either by means of a cart-road, or employimg the rivers or both united, accord- 
ing to the opinion of tha surveying engineers) between tle fittest place on the Atlantic Coast, 
near the settlement of Belice, and the capital of Guatemala, wrereby the commerce of Eng- 
land on the one hand, and the material prosperity of the Republic on the other, cannot fail 
to be sensibly increased, ai the same time that the limits of the two countries being now 
_ clearly defined, all further encroachments by either pariy on -he territory of the other will 
be effectually checked and prevented for the future.” 

14 Martens: Se sér., Yo.. XXVI (1933), pp. 42-48. The text of the treaty of 1859 is re- 
printed in the Annex. 
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but held that it snould be made by the Permanent Court of International 
Justice. This change was not accepted by uatemals. 

win 1938 Guatemala took a new stand and 2laimed the reincorporation-of 
the whole territory of Erisish Honduras into Guatemala. She pressed her 
claim in official publications * and by Pan Americen aation. She attacked 
a reservation concerning Eelice to the Declazetion of Panama of 1939 and 
the Second Consultative sfeeting at Havers in 1940 adopted Resolution 
XIX which ‘expresses the keen desires and wishas of the American 
countries in favor of a just, peaceful, and prompt solrtion of the question 
of Belice between Guatemala and Britain.’ Since 1939 a large literature 
dealing. with the historicai and legal sa of the problem -of Belice kas 
come into existence.!§ 

In August, 1989, the new minister of Guetemala in London, S. Aguilar, 
was instructed to begin new negotiations on Beliee with Lord Halifax, but 
President Jorge Ubico of Guatemala made kncwn zn June 15, 1940, that tre 
efforts to reincorpcrate British Honduras would be suspended until Britaan - 
had less pressing major difficulties on her hands. 

he new Constitution of Guatemala of Merch 1L 194€,)° declares in Art. 1 
of its Transitory Dispositicns * that Belice is part of Guatemala’s territory 
and considers the measures mdertaken to obta-n its effective reincorporaticn 
as matters of national inter23t. On Septembar 19 1945, the National Con- 


15 Guatemala, Secretarfa de Re eciones Exteriores, stro B.gnco: Cuestión de Belice, 1233, 
and Continuación del Libro Blanc, 1939. _ 

16 Carnegie Endowment for International Peace, The i t-ternciisnai Sonferences of Americen 
States, First Supplement. 1933-199, Washington, 1940, p. 327. Work cited, p. 363. 

28 D, Vela, Nuestro Belice, Guatemala City, 1939; Opir-con of the Gecgraphical and H istorical 
Society of Guatemala on ‘Fuatemalc’s right to Belice, 2m3 ed., 1239; S. Aguilar, La cuestión ce 
Belice, in Revista de la Facultad de Cizncias Juridicas TEEN dz Guatemala, Vol. I (1988-39s, 
pp. 281-307, 499-530, Vol. II, pp. 56-114, 290-352, 440-453, 500~504, 543-556 end, 
Vol. IV, pp. 34-53, 250-268; Fernando Juárez Muñoz, Belice es mustro, in same, Vol. E 
pp. 557-561, and Vol. IIL, pp. 66-37, 163-172; Marco Awelio Morales, Asunto de Belice endte 
Guatemala y Bretaña in same, VoL III, pp. 281-287; L. Andersan, Los Estados Unidos y 'cs | 
ocupaciones británicas er Centro-América, in Revista de LeechoTmernacional, No. 12 (1983, 
pp. 170-227; F. Termer, Guatemæ@a und Britisch Honderas: zin Landsireit, in Ibero-Amer:- 
kanisches Archiv, Berlin, Vol. XIT (1940), pp. 44-67; F. Asturias, Eelice, Guatemala Ciny, 
1941, G., Santiso Gálvez, El caso 32 Belice a la luz de la historia y e derecho internaciona 
Guatemala City, 1941; José Luis Mendoza, Inglaterra y sır pacizs sobre Belice, 1942 (reviewed 
by Aurelio Alba in Tulans Law Rerizw, Vol. XIX (19441, pp. 315-322; A. Cravioto, La Paz de 
América, Mexico City, 1943; Gabri! Pasos, Belice: patriv2enio ce Guatemala, Thesis, Granada 
(Nicaragua), 1944. l . 
‘ The most important jucidical study is L. Anderson, Esrudio juridico acerca de la controversia 
entre Guatemala y la Gran Bretaña relativa a la convenciér. te 36 ds abril de 1859 sobre asunios 
territoriales in Revista de Derecho Irternacional, No. 70 1689), =P. 163-231. This study has 
been made Guatemala’s official standpoint. Guatemata kas giso favored the book by Mea- 
doza. A brief summary of Guatemala’s legal position is now given im Revisiade . . . Guz- 
`- temala, Vol. VII (1945), pp. 24-27. 
9 Text in Revista de . . . Guaterala, Vol. VIII (1946). pp. 35-79. 20 Same, p. 78.. 
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gress of Guatemala requested the Governmert to renew measures for 
recovery of the territory..“A Guatemalan note of Septamber 24, 1945, to the 
British Minister in Guatemala declared the susp2nsioz of discussions ended 
and expressed the wish to initiate negotiations te reach a happy solution of 
the question in the least possible time.“ The Eritist note of January 14, 
1946,2! is based on Art. 86 (3) of the Charter of the United Nations, according 
to which legal disputes should be referred to the International Court of 
Justice. While Britian rejects Guatemala’s argumeit that the treaty of 
1859 has lapsed, and regards Guatemala’s claim to tie territory of British 
Honduras as devoid of all foundation, she considars the dispute to be a legal 
dispute and is willing to accept the compulsorz jur&diction of the Court 
“ipso facto and without special agreement, in ail legal disputes concerning 
the interpretation, application or validity: of any treaty relating to, the 
boundaries of British Honduras, including all qaesticns resulting from any 
conclusion which the Court may reach with regard to any such treaty.” 
The decision would naturally be binding on Britain and Guatemala. 

If the case comes before the Court, two completely cifferent legal problems 
may have to be decided. The first has to do, as the British note of 1946 
puts it, with the interpretation, application, ard va.idity of the treaty of 
1859. The first problem the Court will have to deede is the character of 
this treaty and the mearing of its Art. 7; this nesessit=.tes the interpretation 
of the treaty.“ Guatemala makes the point thet she concluded the treaty 
under pressure, fearing, in consequence of ths encrmous discrepancy in 
power between her and Britain, otherwise to los2 even more territory. But 
Guatemala does not contest the validity of the treaty because of duress. 
She also concedes that she recognized by this treaty -he unrestricted sover- 
eignty of Britain over the whole territory of British Honduras. “According 
to Guatemala’s argument, as ceveloped especizlly by Anderson and Men- 
doza, the treaty of 185) is a real treaty of cessior: of territory and constitutes 
Britain’s only legal title to Belice. “According to Bri-ain, the treaty of 1859 
is a simple treaty of boundaries, concluded on ~he basis of previous British 
‘sovereignty. Guatemala refers to the preliminary negotiations with Wyke, 
in which it was made 2lear thas the treaty is a sreat:- of cession of territory 
and that Guatemala wants a compensation as a guid pro quo. Wyke, 
Guatemala says, declared thas a cession, accompanied by compensation, 
was diplomatically impossible, because of Br-tain’s obligation under the 
Clayton-Bulwer Treaty. Gusetemala declares thas on account of that 
reason alone the treaty of cession was disguised as 1 treaty of boundaries, 
and the compensation put intc the ambiguous language of Art. 7, whereby 
the parties agreed ‘conjointly to use their besz efforts” for the building of 
the road for the mutual beneft of both parties, and she points to Wyke’s 

2 The Guatemalan note of 1945 ani the British answer of 19¢6 were circulated among the 


members of the General Assembly cf the United Nations. (eneral Assembly, A/18, 23 
January 1946, 5 pp.). 
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report to his Government of April 30, 1859. This argument inevitably 
brings up the question of what was to be Guatemala’s part in these ‘joint 
efforts.” Guatemala pretends that it was well understood that, in spite of 
its language, Art. 7 should eate a unilateral obligetion on the part of Great 
Britain for the unilateral bæ efit of Guatemala. The interpretation of Art. 
7 is important for the quesz_on of non-fulfillment; -hs problem whether and 
how far travaux préparatoires may be used by the Court for the interpretation 
of the treaty will also present itself. . 

The next point is the protem of non-fulfillment. Guatemala claims that 
Art. 7 constituted a resolutor7 condition for the cession cf territory. Guate- 
mala pretends that Art. 2, cxamcerning the demarcation ot boundaries, has not 
been fulfilled, and that Britain has not fulfilled Art. 7, nor has she paid the 
£50,000 agreed upon in the abortive treaty of 1£63. Has Great Britain 
failed to fulfill Art. 7? Whazabout her earlier contention that rer obligation 
under Art. 7 was canceled because of the unjoreseen mer coszs of the con- 
struction of the road? 

As, according to Guatemala, Britain failed bo fulol Art. 7, sae has, under 
international law, a right, s> her option, either to insist. on fulfillment and 
indemnity, cr to declare the izeaty of 1859 no longer valid. Ske has chosen 
. to declare that the treaty zas lapsed becatse cf non-fulfillment, a legal 
position rejected by Great Batain. Here the Court will have to decide the 
problem of the unileteral ternination of'a treaty because of non-fulfillment 
by the other party, and the highly controversial problem whether such 
unilateral right can be exercis2d because of the non—wfillment of any article 
of a treaty, and whesher in = ch case the whcle treaty can be abrogated. 

On the basis of tke interzretation of the treaty and the decision of the 
question of non-fulfllment the Court may come to the conclusion that the 
treaty- of 1859 has lapsed. im this case the entirely d-fferens problem of 
Great Britain’s title to scverzignty over Belice, prior to and independent 


from the treaty of 1859, will have to be decided, an Rsue 2qually covered by. 


the British note of 1346. 

~tGuatemala claims that the sreaty of 1859 constitutes Britair’s only legal 
title to Belice and that the iaose of the treaty restores the staius quo ante, 
i.e. to leave Britain without any legal title, whereas tre legal title is in 
Guatemala. 

Guatemala claims as the successor of Spain; Spain's title to sovereignty 
was inherited first by the ind=pendent Centra: Amezicar Repuolic in 1821, 
then, after the dissc:ution of this Republic, ky Guatemala, tc which sov- 
ereignty over Belice belongs ander the rule cf uti possidetis. “Guatemala 
must, therefore, prove Spain‘s title to sovereignty. 

The only legal title, Guatemala claims, whieh Great Eritain held during 
the colonial period to the sett-ement in the ncrthern part of British Hon- 
duras, stems from Art. 17 of the Treaty of Paris of February 10, 1763, under 
which the King of Spain ‘will aot permit the Eritish subj2cts or their work- 


/ 
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men-to be disturbed and molested under any pretense: whatever in the oc- 
cupation of cutting, loading, and carrying away dye wood or logwood in 
northern British Honduras”; but this article forkids aay other agricultural, 
industrial or commercial activity, forbids the keeping ci troops, the erection 
of fortifications or the establishment of any form of government and adds 
expressly that “‘this concession shall never be considere= as derogating in the 
slightest degree the rizhts of the sovereignty of Evain.” Analogously 
worded are Art. 6 of the Treaty of Versailles of September 3, 1788, and Art. 
3 and 4 of the London Convention of July 14, 1786. Under these treaties, 
Guatemala says, Great Britain held only a precarous concession of usufruct, 
granted by the Spanish Crown, and expressly recognized Spanish sover- 
eignty. Guatemala rejacis the theory of title by comquest in 1798, as the 
Treaty of Amiens of 18C2-returned to Spain the territovies conquered during 
the hostilities, with the exception of Ceylon and Trinicad and as the Treaty 
of Madrid of 1814 revalidated the treaties of 1783 end 1786 and Britain 
recognized the limited rizhts of her subjects in Belwe an= Spain’s sovereignty. 
Guatemala points out that Great Britain hersel? considered Belice merely 
‘under the protection, but not within the dominiozs, of Britain,” that 
Belice was officially kncwn in Britain as a Settlement until 1862.2 Guate- 
mala points also to the attitude of the United Stazes coacerning Belice * and 
2i the views of various American writers.” 

WAs Spain had sovereignty over Belice, as Gunta inherited Spain’s 
title, and as, under international law, state succession extinguished the 
treaties of 1783 and 1786, Guatemala held sovereignty over Belice free from 
the concessions granted by Spain, Guatemala cedad Belice to Britain by the 
treaty of 1859. As this treaty has lapsed, full sovereigaty is again in Guate- 
mala and she wants to zemcorporate this territory in zhe Republic. J 
_ Britain not only contests that the treaty of 1859 has lapsed but also 

rejects Guatemala’s claim to the territory as devoid of all foundation. For 
while Spain’s sovereignty over Belice is hardly deniab 2 and was recognized 


2 “By the treaty of 1783 Belice still remained under Spsnish sovereignty. In 1815, and 
for many years subsequent to that date, Britain regarded Belica--merely as a seitlement of 
British subjects upon soil the sovereignty of which was in Spein” (Mary W. Williams, 
Anglo-Isthmian Diplomacy, 1815-1916, Washington, 1916, p- 9). “bis, therefore, not correct, 
as Ireland states, that British Honduras has been “a British co=my for 300 years” (work 
cited, p. 120). 

23 A statement by Clayton to Bulwer is quoted in Cambridge Hi-tory of the British Empire ` 
(Vol. IT, p. 541), r according fo which the United States did not ecistrue the renunciation of 
territorial interests by Great Britain as extending to her setclemert in Belice ut later the 
Senate set up an inquiry into Eritish proceedings in Belice and a Jnited States Representa- 
tive “went on to claim that Felice itself was part of Guatemslan te-ritory and that the British 
settlers were intruders” (same, p. 541). The United States recognized British claims to 
Belice in the Dallas-Clarendon treaty of 1856, but Guaternala texes the positicn that this 
treaty can in no way be bindirg upon Guatemala. 

2 Bancroft, History of Certral America, Vol. II, p. 629. See sso Manuel Peniche, His- 
toria de las relaciones de España y México con Inglaterra sobre el esictlecimiento de Belice, 1869. 
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by Britain, Britain. bases Ler title to Belice, apart irom the treaty of 1859, 
on effective occupstion, lomg and undisturbed possession. 

The termination of the odd dispute by international adj udication i is highly 
desirable; it would also giv tae Internationa! Court of Justice.a first case of, 
great legal interest and considerable politica. importanze. The decision of 
Great Britain to accept tie compulsory ju-Ediction of the Court in this 
dispute, which eventually may. involve the Jaze of the colony, is certainly 
proof of Britain’s earnest d2sire to base Britisk polisy or the United Nations 
Organization. Naturally the consent of Guetemals is nezessery to give the 
Court jurisdiction; notwitkstanding her attisade of 1937, it 3s earnestly to 
be. hoped that Guatemala Hl give her consert. 


JOSEF L. Kunz 
\ 


THE DEMAND FOR WORLD GIVERNYENT 

The atomic bomb may produce as great a revolution ir. the fiald of political 
science as in that of physical science. The aboamic scier.tists, nore aware of 
what they have done, and chacked by this awerené3s into earnest and vigor- 
ous effort to secure social action to control the consecusnces of their dis- 
coveries, demand a strong international contr<] over production and use of 
the bomb and are quite wilixg to follow the consequenzes of this logic into 
a system of world government. Even though dsvressed by consultation 
with political scientists ther are not discourages ; thoy arə steacily organizing 
and pressing for what they think is needed. ` Taere is no zroup in the country 
more socially conscious, more eager, or more potentially effective than the 
atomic sciertists, and those who are interested in injernational law and order 
may gain greatly from asscciation with them. 

It is characteristic of the average human beirg tkat it requires disaster, or ` 
the immediate prospect of disaster, to rouse hix to doing wnat Lis intelligence 
long ago told him to do, or so thinking of that >a waich 2e never before took 
the trouble to think. Meny who had not irouHlad themselves to think 
about organization for the maintenance of international peace now look ap- 

‘ pealingly to the UNO, and ask for a commissicn to zontrol the atomic bomb. 
Others who had corplacenzly satisfied themseives shat sbe UNO was-a-safe 
shelter for sovereign irrespensibility are now stockad intc ask:ng that what 
should have been done af San Francisco tby way cc strergthening the 
-Charter) should now be done.’ Some who hac always cemanded a stronger 

‘system now ask for world government, and <ind an increasing number of. 
followers. 

The demand for world government increases steadily, though those who 
support it would differ greetly as to its meaninz or degree of cuthority. A 
number of distinguished persons met at Duo.m, IJ. H , in Cetober, 1945, 

, and drew up a statament calling for a much ssronger international system 


26 * Continuous and peaceful di-pkey of territorial sovaicignt.7 (peczezul in relation to other 
States) is as good as a title” (Huber, Arbitrator, The Island sf Palmas (Miangas), 1928). 
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than was provided in the charter of UNO. This was nterpreted as asking 
for abandonment of UNO and construction de ncvo, trough this interpreta- 
tion was denied by some members. The group Fas coatinued its activities, 
meeting at Princeton in January, 1946, and sending a representative to 
London to present to the UNO General Assembly secommendations for» 
specific amendments to the United Nations Chacter.! ‘Americans United 
for World Organization,” under the chairmanshir of tke radio commentator, 
Raymond Gram Swing, Lave changed their name to “‘ Americans United for 
World Government,” and announce a policy ‘‘for tha development of the 
United Nations Charter into a world agency acequaze in delegated sover- 
elgnty to enforce the peace.” Dr. Arthur Compton kas told us that “if we 
are wise we shall take immediate steps to form a worH government.” Mr. 


Ely Culbertson, not going this far, calls for a ‘‘Federat-ve Alliance,” employ- 


ing his earlier quota plan. Mr. T. K. Finlette: has written an article en- 
titled “No Middle Ground ”—either world government or the old anarchy 
of agreement: among sovereign states? A bcok by Emery Reves, The 
Anatomy of Peace, is becoming a best seller, worta twa issues of the Reader’s 
Digest, A dramaiic statement by Mr. Normen Ccusins in the Saturday 
Review of Literature has been distributed widely. World government has 
been debated over the University of Chicago Round Table and Town Hall 
of the Air, at the Norman Waite Harris Foundation meetings; it is increas- 
ingly the topic of forums and cocktail parties, not to mention meetings of 
political scientists. An organized group of distinguished authors has 
petitioned the Presiden; in its support. A resoluticn to this end has been 
introduced into Congress. aon 

Whereas a few months ago the issue before the American people was that 
between international organization and internationa. government (with the 
former winning at San Francisco), the issue is now becoming one between 
international government and world government. What is the difference 
between them? | 

The former is sufficiently explained by the pr2fix “Anter.” It would be an 


association of states—sovereign states, if you wish—which establish some. 
common organs and agree to certain rules and obligations for the main- 


tenance of peace and the advancement of common interests. It has been 
argue political debates over the UNO that such a system means no loss 


of sovereignty, but this involves questions of meanng and of degree. The 


United Nations Organizazion probably has to? litte authority to be called 


even “international gcvernment,”’ much less ‘ world government.” 
~The latter phrase is nat yet one of agreed mearing, but the chief char- 


1 The Dublin, N. 1., ecnzerence was called together b; Owea Roberts, formerly Justice of 
the Supreme Court, Robart P. Bass, former Governor ef New Hampshire, Grenville Clark, © 
and Thomas H. Mahoney. Ics Chairman is now Alan Cranston of Washington. 

2 The Nation, New York, Atomic Bomb Supplement December 22, 1945. 

3 By Senator Glean Taylor: Sen. Res. 183, 79 Cong. 1 Sess 
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acteristics of the system which it denotes may b= surcmarized as follows: a 
legislative b body wh which cen make new v international law by majority vote, 
binding sovereign states without their eir individual _consent: a court t with 
compulsory jurisdiction, sefore which sovereign states can be ates can be called even 
without t their consent; an international police fores, noi depeadent upon the 


armed forces of sove: of sovereign states; and author-ty to reach down to individuals 
within sovereign states ard uphold | rights cr require duties of them. The 
object of attack is national sovereigrty. 
“This writer can accept these as logical aa desiieble objectives; but there 
remains the very importart question as to tae means ky which they should 
be sought and the extent to which thay can now te practicably pressed.‘ . Is 
the UNO so unavailing tha; it must be abandoned, and must wə build de novo, 
from the ground up? If sa it is a discouraging prospect whict lies ahead for 
us. l , 

_ When the atomis scientist has completed Lis formula with scientific proof 
his job is done; when the political scientist hes derc:onstzated the logic of his 
formula his job has just bazun. Aceeptanc2 of the lacter, no matter how 
logical, depends upon the nformation and interes3, the whims, prejudices, 
and economic situation, of the average citizen; is. depends uoon what the 
Reader’s Digest chooses to print, upon radic talks by a Father Coughlin, 
upon the printing by the Hearst papers of petitions to be signed by readers 
and delivered by truckloads to Senators. Public opinion advances slowly, 

and not even the shock of the atomic bomb has produzed, upon any wide 
scale, change of established =eliefs concernirg national sovereignty. The 
same public which welcome with enthusiasm and sdmiation any scientific 
discovéry, no matter how frigatening in its conseqaences, looks with suspi- 
cion and skepticism upon zhe political scientist who proposes a poor or 
governmental change to take account of these cons2quemces. 

This situation, for good ar bad, is part of tae prblem; it can not be dis- 
regarded. Democracy moves slowly its wonders ta perform; the people must 
be willing +0 accept and support the idea-——pr3ba>.-7 under dictatorships as 
well, World Government can not spring ful pancphec from the brain of 

the political scientis;; it car. be born only after long ge:tation. and painful 
travail. Political progress rarely if if ever appears a= a ccmplete break with 
the past; usually it builds upon whet is already there. 














a Tl Sari Vc 


These reflections lead to te conclusion that ib world be unwise and 
Pier, 


4 Since the above was written, = report has been reczivec simmawizing the results of a 
questionnaire conducted for the A-nerican Magazine by thz Bureau of Applied Social 
Research at Columbia University.. Practically all of the 50 or 60 experts consulted were 
in favor of working toward a worH zovernment as a final ob?ective. On the other hand, 
not one of them was willing to pasa ahead, independently c: the JNO, end to seek to 
establish world government at cnc. They divided about equally a: to whether an effort 
should be made at once to change TNO into g true world government, or whether UNO 
should gradually be strengthened anc developed toward that zal. 
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probably impossible to serap UNO and to substitute for it a new scheme of 
world government. Th- chances are that we would lose what we have 
gained—for UNO is a ga.n—and acquire nothing in its place. On the other 
hand it may be possible to develop UNO in the desired direction. Whatever 
changes are made, withir or without UNO, must depend upon the agreement 
of sovereign states; and it would surely be easier to azhieve this agreement 
by the procedures and pressures available under UN, and by changes in 
UNO itself, than by thrusting a new ila cn tote upon public opinion 
throughout the world. 

Taking the characteristics of world government as ebove suggested, what 
would be the possibilities? An independent po-ice foree, such as Governor 
Stassen has asked for, could be provided withn the terms of the present 
Charter, without emendment—if members would agre to doit. Ali that is 
necessary to secure compulsory jurisdiction for the Court. is acceptance by 
a few other states of the ‘‘Optional Clause” of ~he Statute of the Court; an 
example set by the United States in this regard (i.e, adoption of Senator 
_Morse’s resolution) would be followed by many other states. These ad- 
vances could be made w-thout an entirely new system, and without even the 
necessity of amending tae Charter. 

Authority to legislate, to bind a state without its own consent, would 
require amendment. Though Mr. Bevin has strongly supported a World 
Parliament more oppcskion would be encounte-ed here. Such amendment 
might be possible, however, for limited fields cf legislative authority, such 
perhaps as regulations concerning control over maerials needed for the 
atomic bomb. To rem>ve the veto, which advocates of world government 
would regard as essentis! in this connection, would also require amendment. 

Finally, the proposal to authorize the world government to reach down 
to individuals within scvereign states would change the charactar of UNO 
and make it a supra-national body. While this could, of course, be done by 
amendment, it would mzet with passionate opposition from patriots of many 
nationalities. Responsibility and loyalty to aa international authority by 
individuals would seem to be the key feature of. world government; and 
cartainly the individual human being is the un g is the unis fo serve which all all organiza- 
tions exist. It is, however, in the sense of a general authority to supersede 
tae jurisdiction of sovereign states over individuals, unattainable at present. 
_ On the other hand, tke Charter of UNO itself contains the concept of inter- 
national protection of kuman rights (and rights imp_y duties); the Nurem- 
burg trials may establish a precedent for holding individuals liable for 
international crirnes; and fear of the atomic bomb sgain might lead to ac- 
ceptance of certain spezific controls over indiv duals in the effort to control 
this weapon: Develcpment would be possible ander the UNO, step by step, | 
where it would be impossible as a new systerm, overriding Takona] sover- 
eignty completely. 

It thus appears that the issue is one of degree, and there is no reason why 
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it should split public cpin o2 into factious opposition. What advocates of 


world government wish cam De obtained, where possible of attainment, more 
easily through the development and strengthening cf UMC than by serapping 
UNO and building anew. 5 is a very common error ta say that the only al; 
ternatives ere sovereignty a no sovereignty. Sovereignty, certainly in the 
practice cf today, is not an ¢bsolute matter, tut a very relative one. It may 
be compared to individual Lberty, which is naver ragarded as absolute free- 
dom of action. Scvvereignty likewise will be earnestly maintained, but sover- 
‘eignty also is being progress -vely restricted. This procese has been going on 
Yor years, and UNO, weak as it is, has added “urther_restrictions_upon 
sovereignty. This process should be continued, end can be, but it would 
not be possible to travel tk= whole distance in one leas. Few-persons are 
satisfied with UNO as it nev stands, and many believe that public opinion 
would have approved mo authority for it thar timorous Senators and 
statesmen were willing to carfer upon it. With the added weight of fear of 
the atomic bomb upon pub: opinion there is little doubt that the American 
people would, with adequaz= leadership, approve rariois steps moving the 
UNO in the direction of worl= government, but it is very much to be doubted 
whether they would be willicg to seray UNO and again go through the tra- 
vail of creating a new systar. That would be a dangerous risk to take. 
DLYDE EAGLETON 





THE ALTZRNATIVE TO APPEASEMENT 


Once again the more impoxant states of the world and their governments 
and their peoples are being eonfronted by the question o? whether they shall 
seek international peace anc justice by a process of appeasement. To some 
degree all states are placed am this position- bub it is states with more power 
to determine the course of mmternational affairs ard greater responsibility 
therefor, in a vagua sense, and, conversely, with greater interests at stake, 
which are more gravely affezs2d. It is also true thet th:s question—that of 
trying to forestall recourse tc violence and sat:sfy tre demands of justice by 
concessions to national Jemzads—is an ever present issue in international 
affairs, but the issue become more acute at certain times when some one or 
more states make especiall~ drastic Gemands, accompsnied by especially 
dangerous threats, axpress et implied. Such a situatica developed in the 
world between 1922 and 1944, Italy, Japan, and Germany being the leading 
figures in the action, anc it = widely felt that as a result of Russian policies 
and initiatives a similar situation confronts the worH today. 

It will be denied by many 2ritics of appeasement that there is involved 
any question of satisfying just Jemands. or of doing justice beyond preserving 
peace, in such situations. Toss would seem to be an uncenable, and also a 
very dangerous, attitude. Iz any such situation the demands of the com- 
plaining and aggressive (but not yet aggressor) states almost invariably 
contain. & greater or less emornt, or more or fewer itams, of justice. Japan 
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had just complaints against China in 1931 and 1987, Italy just complaints 
against Ethiopia in 1934-1935, and Germany jus; complaints against Poland 
and other countries in 1939. Indeed it :s in part the more or less completely 
negative non possumus atitude of the other states which renders the demands 
of the eggressive state so intransigeant. The real objection to his demands 
often lies'not in their injustice but precisely in their intransigeance and more 
particularly still in his anwillingness to seek setisfaczion through the proc- 
esses of inquiry, discussion, and corsent and tius submit his demands to 
appraisal as to their justifiability. Opponents of appeasement often fall 
into a similar error on the other side and practically repudiate the basic 
principle of revision ir. #s entirety. 

This is a problem of human relations, behavbr, or tactics, in all walks of 
life, but it is a peculiarly international problem and has been recognized as 
such for some time. Itis even a prcblem of international law if enforcement 
of international rights and obligations is, as is often argued, a question of 
international law itself. It is closely related to the problem of how best to 
advance the development of international institutions, which has recently 
been given sharp attention by various students. The question is peculiarly 
important in the interrational fielc. because of the relatively limited extent 
to which substantive zishts and procedure for the vindication of those rights 
are defined and prov:d2d by interrational law; this makes negotiation and 
manoeuvering and tastics doubly important in comparison with their status 
‘in the more fully regulated national field. 

The thought back of an appeasement policy is obvious. Preservation of 
peace is of paramourt importance, it is arguel; therefore such concessions 
should be made, within reason, as will satisfy the demands of aggressive 
states. In absense of adequate internatioral community facilities for 
adjudicating upon thet rights and erforcing «he law, including the obliga- 
tion to refrain from aggression (assuming thai there is such an obligation), 
and in View of the dangers involved in attemptirg to carry out such a 
program, it is felt to de better to be conciliatory and conceding. Today the 
idea that preservaticn of unity among the Great Powers is essential to the 
maintenance of peac2 is added to the argument. 

The weakness of such a program is also obv.ous (the obscure and perplex- 
ing problems arise later). . Justice is forgotten, in carrying out such a 
program, in the interest of immediate peaœ, -although peace cannot be 
stable if based on injustice, and the qualification “‘within reason” is for- 
gotten and the making of. concessions becomes a headlong capitulation. 
The demands of the aggressive state being tased largely on mere interest 
rather than on law, 2cncessions do not quiet the issue but seem to be a sign 
of weakness and encourage further Cemands. The attempt to buy off the 
aggressive state by concessions, loans, or other favors, is futile. Such 
grants encourage other states to make similar demands, if they believe that 

! This JOURNAL, Vol, 39 (1945), p. 547, note 4. 
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they can succeed in such a venture, or, conversely, they discourage victim- 
ized states from standing up for their rights if they feel powerless to contest 
‘a case. And it is precisely among the Great Fowers that the greatest 
vigilance is required in thie respect. In thes2 ways the international situa- 
tion is undermined merally or psychologica_ly and even juridically. The 
result is likely to constitute not only a gross sacrifice of justice but also a 
general collapse of internazional morale, leading tc thst very outbreak of 
war which it was sought to avoid, especially if the aggressive state is willing, 
as is likely to be tke case, tc go that far. 

The real difficult; arises -vhen it is asked what is the proper alternative to 
appeasement as a method fcr dealing with aggressive demands. Two or 
three possible techriques for raeeting the situation may ke considered. One 
method frankly advanced £ preventive war, another is that of adopting 
substantially the methods aac manner of the aggressive state. A third may 
better be enalyzed and descrised when we come io it than sharply labelled 
in advance. 

Advocacy of preventive war in suca a situation seems unduly extreme, 
unnecessarily extravagant, clmost a counsel of despsir, a3 It at once plunges 
into one of the twa results sought to be avoided, with all its disastrous 
consequences and uncertainties.. Ifthe states resisting impending aggression 
could be sure of quick and efective results there wouid be much to be said for 
the action in questicn; it could well teke on the character of international 
police action—if well founded in right and general international approval; 
certainly if war is inevitable (which is never certain) preventive action is 
immeasurably superior to merely waiting for the aggressc: to choose his own 


occasion while allowing one’s owr. powers to dwindlein the meantime. But ` 


although the vices of preventive war have been exaggerated by the pacifists, 


and its possible values undtw-y ignored, it obviously constitutes a desperate - 


expedient, one to be-adopted cnly if there is no other alternative avaiable; 
it is the typical hasty ““solut.on”’ propcsed by the military “mind.” 

In a reaction against or sway from appeasemens ancther “strong” or 
“firm” or “hard” technique is at times put forward? which, while it ex- 
pressly repudiates wer as a Dassibility, certainly seems to lie on the same 
side of the psychological and p3litical spectrum. Tke boid demands of the 
aggressive state are to be mateh2d with equally bold statements by those who 
oppose him. Complaint is tc be met with zompkint, if circumstances 
warrant, and even threats are to be met by an attitude which refuses to be 
intimidated and which clearly by implication threatens rezistance. . And all 
thought of appeasement, justicied or unjustified, would disappear upon the 
adoption of such an attitude. 

The basic idea underlying such a stand is sound end so are one or two 


2 Addresses of Senator Vandenberg end Secretary of Stete Byrass or February 27 and 28 
and that of Mr. Churchill on Marck 5, 1946: The New York Times, February 28 and March 
1 and 6, 1946, 
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subordinate considerations involved. It is equally true, however, that 
certain qualifications acd cautions are necessary. 

It is thus wholly wise and sound to repudiate unjustified and shortsighted 
appeasement and to stazd up for. what is right. Amc in so far as the aggres- 
sive state is bluffing or counting on obtaining what .t wants merely by the 
effect of strong words, replying in kind may be Just the thing needed. - 
Finally, the general moral, psychological, or political effect of sourageous 
leadership in maintainng the principles of internstional law and order 
should count for something here. 

On the other hand, if such a change of attitude means merely to indulge 
in a contest in loud s-outing or aggressive action, it car be exceedingly 
dangerous, especially ïi accompanied by the ‘atal ~.on~pessumus attitude 
mentioned earlier. I he aggressive state should zot have bean bluffing 
the effect may be to upset the applecart and to do so withoul careful calcula- 
tion of advantage as to time and other factors. This is bcund to be disas- 
trous if the tactic of strong words and firm 3tancs is adopted under the 
illusion that it will necessarily be sufficient, because of the moral position of 
the defender of internacional peace and order, for tze aggressive state will 
certainly not defer to azy such considerations. If a policy of strong words 
is to be adopted it mus: be backed up by willingness and ability to defend 
the law by force if need be. 

What then is the prover alternative to appessement? Is there no sound 
compromise between tks latter on one side and, on the other, preventive war 
or the less immediate but also extremely dangero.1s technique just con- 
sidered? It hardly seems that the wise cours2 to be pursued in such cir- 
cumstances need be either undiscoverable or urattainable. Men have been 
struggling with this problem for six thousand years 3f recorded history and 
for many more thousends of years of unrecorded history. It is a perennial 
problem, and it will nct be entirely eliminatel by the establishment of a 
world state, a system af world law, and even fazilities for its execution; it is 
the generic problem of maintaining law and justice and the general welfare 
by wise tactics vis-d-vze potentially anti-social actior . . 

Abandonment of unsound appeasement, for the reasons recited, is ob- 
viously the first step ia be taken along the road to zoth peace and justice; 
the arguments supporting this conclusion do not nezd to be repeated here. 
This must include a resolute refusal to give ary aid, econcmic or other, so 
long as the aggressive szate maintains its unreasonable demands or its anti- 
social actions, or whisk can aid it in these matters. ~Tenudiation. of Pas 
intention of preventive war is almost equally impcrtent, especially if the | 
aggressive state labors under a morbid fear in this reszect; such a repudiat; e 
may not be entirely convincing to the latter bu: if, az isalmost certain] co 
case, this position is stzzerely taken it should be possibk by fullest publicit i 
and repetition and detziled elaboration to make it z0. Next a firm but 4 
quiet and considerate attitude must be taken on th issues at stake 
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absolutely firm but scrupulctsly dispassionate and reasconeble; this must be 
supplemented by a constans readiness for frankness. understanding, agree- , 
ment, and even coöperation in removing misunderstanding and causes of 


‘strife. ‘This must all be becked up by equally unostentatious but uncon- 


cealed maintenance of ezonemic and military power—rehebilitation of that 


' power if it has bean allowed to degenerate. Measures of appeasement 


may safely be undertaken if i; is clearly stipulated that no rights are waived 
in the process, and adequate precautions tak2n against sharp practices on 
the part of the adversary. And when confronzed by physical faits accomplis 
the choice must be mace b2iween being content with public protest, plus 
refusal of codperation, ever approaching measures of non-Intercourse or 
boycott, and general hostile physical astion if the situation justifies it. 
Finally, and most important of all, emphasis must be shifted from the 
concrete cases or issues at sieke to the question of their mode of treatment 


or settlement. Wranglng cver specific items is crdinarily the cardinal 


weakness alike of the positicn of the aggressive state and of that of tae 
defenders ‘of international lav- and world peace, as suggested earlier in this 
discussion. They essert and deny title to or possession of a certain piece 
of territory, e.g., when they-—that is, the defenders—should throw all their 
weight behind the demand fer methods of retional and pacific settlement ` 
(inquiry, discussion, agreemant or/and adjudisatior). Insisting on orderly 
processes of settlement is in the main the kéynote of this whole problem, or 
its solution. It is far more difficult for the aggressive state to meet this 
proposal than concrete opposition to his concrete demands or action, and 
this is the only thing which tre defenders have a right to ask, a priori, in | 
any case. The proper alternative to eppeasement is not to match aggres- 


‘giveness by war or tellicosity but to sabstituze for appeasement quiet but . 


unflinching insistence on orderly processes of settlement—accompanied by 
genuine willingness to make changes when this process indicates that they 
should be made, but also br maintenance of force for use in case of need. 
Even this will not necessarily s.ccorplish the result desired—maintenance of 
international law and p3ace—but it Eas a far better chance of attaining 


_ that end then either appeasement or violence and if it breaks down the 


position of the aggressor stabs must be far weaker morally, politically, and 
hence from a physical standozint also.* 
PiTMaNn B. POTTER 


£r 
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In a six to two decision taz United States Supreme Court recently sus- 
tained the decision of a Miltary Comznission appointed by General Mac- 
Arthur in the Philippnes sent encing General Yamashita for failure to prevent 


3 Since if was written Mr. Dukes; Senator Connolly, and former Secretary Hull have 
oak n they batived to de appropriace progrems to be followed in the circurn- 
ath om la York Tres, March 2, 12 (p. 5), and 13, 1945. 
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atrocities by forces uncer his command during J apanese occupation of the 
Philippines. 1 Chief Justice Stone, who wrote the oinion of the Court, and 
Justices Murphy and Rutledge, whe dissented were together in recognizing 
that the authority of the Commission came :rom fhe law of war and the; 
authority of Congress to “define and punish . . . offenses against the law of 
nations” which includ2s the law of war. 

The dissenting justizes_considered that since the Commission was set up 
under the authorizy >f the United States, the defendant, was entitled to the 
guarantees_of-due prccess of law asserted in the ~ifth Amendment, Ac- 
cording to Justice Murphy, !* `’ 





The Fifth Amendment’ guarantee of due process of law applies to 
“any person” who is accused of a crime by the Federal Government or 
any of its agencies. No exception is mace as +o those who are accused 
of war crimes or as to those who possess she status of an enemy bellig- 
erent. Indeed, such an exception would te contrary to the whole philos- 
ophy of human rights which makes the Conszitution the great living 
document that it is./ (The immutable rights of the individual, including 
those secured. by she due process clause of the Fifth Amendment, belong 

not alone to the members of those nations thet excel on the battlefield 
or that subscritel to the democratic ideslogy ) They belong to every 
person in the world, victor or vanquished, weatever may be his race, 
color or beliefs. They rise above any stasus of belligerency or outlawry. 
They survive any popular passion or frerzy of the moment. No court 
or legislature or executive, not even the mightiest army in the world, can 
ever destroy them. Such is the universal and indestructible nature of . 
the rights whica the due process clause cf the Fifth Amendment recog- 
nizes and protects when life or liberty s thr2atened by virtue of the 
authority of ths United States. 


The Chief Justi tice, however, speaking for tae Ccurt, declined to hold that 


HARP rer By ne ee HN ah g 


“due e process” "in th sense applicable to domestic tribunals applied to a 
tribunal “establishec, under international law Except as Congress had ex- 
pressly declared otherwise, the « competence end procedure of such tribunals 
were, he thought, determined by international law ? and, in the case of mili- 


1 In re Yamashita, 1646, 66 Sup. Ct. 340, text below, p. 432. Cited hereafter as Case. 

1a Case, p. 353. 

2 There is nothing novel in this doctrine. The Suprame Czurt has held that the Constitu- 
‘tional Guarantees do not apply automatically to extreterritcrial courts established in pursu- 
ance cf treaties (In re Bos, -1890, 140 U. 5. 453, 464), to cowrts in occupied foreign territory 
(Neeley v. Henkel, 1301, 180 U, S. 109, 122), or to military commissions (Ex parte Vallanding- 
ham, 1863, 1 Wall 243 Ex parte Quirin, 1942; 317 U. 3. 1). Zt has even been held that they 
do not automatically apply in annexed territories not ~et incarporated into the United States — 
(Hawaii v, Mankicai, 19383, 190, 197; Dorr v. U. S., 1904, 195 U. S. 188) although the cours 
“suggested” that ‘‘cersain natural rights (including te right to due process of law) enforced 
in the Constitution by prohibition against interfererce wita them” may be guaranteed in 
unincorporated territory but “what may be termed artific-al or remedial rights which are 
peculiar to our own system of jurisprudence” are not. (Brown, J., in Downes v. Bidwell, 1901, 

182 U. S. 244, 282). 
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tary commissions, it belonged <n first instance to th= commanding officer-to 
apply thet law. 24 


By thus recognizing miktary commissions in sraer to preserve their 
traditional jurisdiction over enemy con vatanzs un-mpaired by the 
Articles (of War), Congress gave sanction, as we held in Ex parte Quirin 
(317 U. S. 1), to any use cf she military cormmissicn ccatemplated by the 
common law of war. . Petitioner, an ecemy combetant, 1 is therefore 
not a person made subjex to the Articles of We: by Article 2, and the 
military commission befcr= which he was wied, shougt sanctioned, and 
its jurisdiction saved, by article 15, was rot convened by virtue of the 
Articles of War, but purszant to the commortiew ci war. It follows 
that the Articles of War, cluding Articles 25 cad 3% were not appli 
cable to petitioner's trial sacl iraposed no restrictions upan the procedure 


to be-followed. The Artac!ss left the control over the ‘crocedure i in such ` 


_ a easé where it had previo_sly been, with the mUitarr ccmmand. 


The Court discussed the excientions of tha deferdant that a military 
commission could not be corvened after cessation -f hesuilities; that the 
prosecution failed to charge £ violation of the law of waz; that the order 
governing the procedure of th2 sommission permitted the admission in evi- 
dence of depositions, sfädavits, and hearsay ani opir'on evidence; that the 
defendant y was not given the same.procedural edvanzages which a military 
commission would have accord=] to an American. so-dier. enarged with the 
same offense; that advance not: ze had not beer. given to tae neutral power 
representing the interests of Janan in the United States; and shat the defense 
was not given time to prepare is case. The Court, Lowevsr, found “that 
.the Commission had authority tə proceed with ~he trizl, en= in doing so did 
not violate any military, statusary or constitut:onal command,” and conse- 
quently concluded that the preczedings were lavful. * 

The dissenting justices thougin that the Court assured that justice would 
be done if no pasitive law was rlated. They objectad, however, that this 
would leave the defencant witt to constitutionel protection at all. Justice 
Rutledge said: #* 

The Court does not deksre expressly tLat petitioner as an enemy 
belligerent has no constitu-icnal rights, a ruling I could understand but 
not accept. Neither does it affirm that he has soma, if bat little, consti- 
tutional protection. Nor coes the Court cefend whet was done. I 
think the effect of what it cces is in substance to deny hn all such safe- 

' guards. And this is the grest issue in the cause, 

For it is exactly here we =nter wholly unsrodden grcund, The gle 
signposts to the rear are not n the sum of protections eurrounding jury 
trials or any other proceedime known to our law. Nor ie the essence of 
the Fifth Amendment’s elamentary protecion ccmprehsnded in any 
single one of our time-honozed specific consticutions| safeguards in trial, 
though there are some withovt which the words “fair triad” and all they 


connote become a mockery 
Apart from a tribunal concerned that the law a= app.ied shall be an 


z Case, p. 350. 2b P, 583. 20 P, 373. 


EDITORIAL SOMMENT se AQT 


instrument of justice, albeit stern in measuce to the guilt established, - 


the heart of the security lies in two things. One is that conviction shall 
not rest in any essential part upon unchecked rumor, report, or the results 
of the prosecution’s ex parte investigations, but shall stand on proven 
fact; the other, correlative, lies in a fair chance to defend. This em- 
braces at the least she rights to know wizh reasonable clarity in advance 
of the trial the exact nature of the offens2 with which one is to be 
charged; to have reasonable time for preparing to meet the charge and to 
have the aid of counsel in doing so, as also ir. the tria itself; and if, dur- 
ing its course, one is taken by surprise, through tbe injection of new 
charges or reversal af rulings which brings ferth new masses of evidence, 

then to have furtkez reasonable time for meting th> unexpected shift. 


One may ask in what law did Justice Rutledge discover this essence of jus- 
tice? The dissentirg justices rested principally on the Fifth Amendment 
though it clearly was tot intended to apply Lterally in courts exercising 
jurisdiction over the enemy.’ Perhaps they kad in mind the distinction 
made in the Insular Cases between “natural” end “artificial” rights speci- 
„ fed in that amendmert.* They would have b3en or. firmer ground if they 
“had sought standards established in mternatioral law. 

That law is to ba found, according to the Statute cf tne International 
Court of Justice (Art. 38), in international conventions, international cus- 
toms, general principles of law recognized by sigiized nations, Judicial 
. decisions and text writers. From these scurces arbitral tribunals have as- 


„sumed that standards can be found determining what ccnstitutes a denial of- 


' justice. § 

According to the practice of international law, J apan is entitled to protest 
and demand reparations from the United States if Gereral Yamashita was 
denied justice in his tzial.. In fact, the Potsiam Dédaration of July 26, 
1945, acceptance oi which by Japan on Augus 10, 1945, brought hostilities 
to an end, declared that “stern justice shall be ded ouz to all war criminals, 
including those who have visited cruelties upon our prisoners.” ‘This agree- 
merit was cited by the Court 5* and, like all international agreements, is to be 
interpreted by standards of térne tional lav. It wculd seem, therefore, 


that in the Yamashiza case the Supreme Court should apply the standards 


on the basis of which an. international tribuna’ would decide whather justice 
was der denied 1 by the military © commission. ‘The Cours d-d in fact utilize vari- 
ous sources of international law but it mada littla effort to discover the 
standards by which that law determines whether ; ‘uszice has been denied. 


3 Tt has been held thas, Constitutional guarantees dc at prevent condemnation without 
compensation of enemy property in prize courts (The-Prize Cass, -90A A 2 Black 665), or even 
in ordinary courts (Miller v. U. 5., 1870, 11 Wall. 268, 807; U. £. v. Chemical Foundation, 
1926, 272 U. S. 1, 11). 4 Note 2 above. 

5 The propriety oz governmental acts should be put to the test of international stand- 
ards.” Neer case (U. S. z. Mexico, 1927, Opinion of the Commiss-oners, p. 71; Green Hack- 
worth, Digest of Internazicnal Law, Vol. 5, p. 528. 

5a Case, p. 345. 


T 
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h Itis clear that it internaticnal law sets less precise standarcs of justice than 
idoes due process of lew i ir the United States Cons:itction.” The civilized 
countries of the world vary in their technical rules. Some require juries in 
criminal cases, othess do not. Some prefer an inquisitorial procedure, 
others a litigious procedure. ‘Some, especially’ those utilizing juries, have 
rigorous rules of eviderce, others leave the court a wide freedom to examine 
and weigh every sort of evidence. Some will not edmit criminal liability 
unless the offense end its p2nalty were very precisely defined by law before 
the act was committec, otters leave the tribunal a considerable latitude to 
find criminal! liability and determire penalties cn the basis of general defini- 
tions of ofences and principles of lay. ( Internetional law cannot apply the 
technicalities of amy one system of municipal law but must discover the 
general principles underlyirg all civilized systems of law and the customs 
inherent in international practice as evidenced by conventions, diplomatic 
discussions, and opinions of international tribumals and text writers. ) Pro- 
fessor Edwin Borchard, after noticing that diplomatie practice and arbitral 
decisions “have establishec the existence of an internstional minimum 
standard to which ali c.vilizei states are required to corform under penalty of 
responsibility,” writes:. j E) a 

But the existence of the standard and its servic3 as a criterion of 
international responsibiity in specific instances by no means give us a 
definition of its cantent. Frequent reference to if may easily give rise 
to the erroneous inferenze that it is definitze and Ccefineble, whereas the 
variability of time, place and circumstance makes it evan less precise 
than the term “due process of law,” which Las aleo with the passage of 
time added substantive zontent to its procedural controls. The inter- 
national standard ts compounded of general principles recognized by the 
domestic law of practically every civilized country, and it is not to be 
supposed that any aormal state would repudiate it or, if able, fail to 
observe. it. Referring to its procedural aspects Mr. Root in 1910 
characterized it as “a standard cf justice, very simple, very fundamental, 
and of such general accepżance-by all civilized countries as to form a part 

of the internationa: law ef the world.” 8 


‘Among definitions of denia. of justice from the eee zal aspect the fol- 
lowing may be noted: 


The state is responsible-on the score of deriel of justize . . . when the 
tribunals do not ofer the guarantees which are indispensable to the 
proper administrativa of justice. 

The state is likevise responsible if the proeedure ‘or the judgment is 
manifestly unjust, especially if they have bean inspired by ill-will to- 
wards foreigners ss such, or as crizens of a particular stata. T 


A state is respcnsible if an injury to an alien results frorn a denial of 


‘The Minimum Standard cf the Treatment of Aliens,” -n Proceedings of the American 
Society of International Law, 1689, p. 861. : 

7 Institute of Internatiorsl Law, 1327, this JOURNAL, Yol.-23 (1929), Special Supplemeni: 
p. 229. " 
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justice. Denial of justice exists when ther2 is a denial, unwarranted 
delay or obstruction of access to courts, gross deficiency in the adminis- 
tration of judicial or remedial process, failure to provide those guaran- 
tees which are generally considered indispensable to the proper admin- 
istration of justice, or a manifestly unjust judgment. An error of a 
national court which dces not produce mani‘est injustice is not a denial 
of justice.’ 


In exercising jur-sdiction under this Convention, no State shall prose- 
cute an alien who bas not been taken into custody by its authorities, 
prevent communication between an alien hekd for prosecution or punish- 
ment and the diplcmatic or consular officers of the State of which he is a 
national, subject an alien held for prosecut-on or punishment to other 

_ than just and humane treatment, prosecute an alien otherwise and by 
fair trial before an impartial tribunal and without unreasonable delay, 
inflict upon an alien any excessive or cruel end unusual punishment, or 
subject an alien tc unfair discrimination.?® 

Everyone has the right to have his criminal and civil liabilities and his 
rights determined without undue delay by iair public trial by a compe- 
tent tribunal before which he has had oppor-unity for a full hearing. The 

. state has a duty tc maintain adequate tribunals and procedures to make 
this right effective. ita T 

Everyone who is detained has the right to immediate judicial determi- 
nation of the legality of his detention. The state has a duty to provide 
adequate procedures to make this right effective. 

No one shall be convicted of crime except for violation cf a law in 
effect at the time of the commission of tha act charged as an offense, 
nor be subjected to a penalty greater than that applicable at the time of 
the commission oz the offense. 1° 


Commenting on inzernational practice as evidenced by the awards of 
arbitral tribunals and treaties, Borchard writes: 


While military law, operating in time of war only, gives military offi- 
cers and courts a greater discretion in the matter of arrest, detention and . 
„imprisonment than is accorded to civil authorities in time of peace, they 
„must nevertheless comply with the requirements of due process of law. 
Treaties usually provide for due process of law in the litigation, ¢ivil or 
criminal, to which the respective citizens of the contracting states are 
parties, by stipulating for free access to courts, formal charges, an op- 
portunity to be heard, to employ counsel, to examine witnesses and 
evidence, and a guaranty of essential sa‘eguards against a denial of 
justice, 191 


Did the trial of General Yamashita measure up to these standards? It is 


not proposéd to examine the questicns in detail, but some remarks may be 
pertinent in regard tc the complaints made by the defendant.. 


8 Harvard Research in Intemational Law, Draft Convention on Responsibility of States, 
Art. 9, this JOURNAL, Vol. 22 (1929), Special Supplement, p. 172; Hackworth, Vol. 5, p. 527. 

° Harvard Research, Draft Convention on Jurisdiction wit respect to Crime, Art. 12, 
this JOURNAL, Vol. 29 (1€35), Supplement, p. 596. 

10 Statement of Essential Human Rights by committes representing principal cultures of 
the world appointed by the American Law Institute, 1¢44, Arts. 7, 8, 9. . 
i Diplomatic Protection of Citizens Abroad, 1919, p. 200. 
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(1) Could a military commission be convened afte: hostilities were over 
for trial of breaches of the law of war by enemy persons? On this point the 
court examined international law and conclided: -°> 

No writer on international law appears to have regarded the power of 
military tribunals, otharwise competent to try violations of the law of 
war, a8 terminating before the fermal stete of war has ended. In our own 
military history there Lave beer: numerous instances in which offenders 
were tzied by military commissions afte? the cassation of hostilities and 
before the prcelematicn of peace, for offenses ageinst the law of war com- 
mitted before the cessation of hostilities. 

The dissenting justices made little objection on ttis paint, though Justice 
Rutledge thought there was less necessity for a militery commission after 
active hostilities were over. 10b 

(2) Did the prosecution charge acta which were violations of the law of war 
when committed? On this point tae court said: ‘Obviously, charges of 
violations cf the law of war triable before & military tribunal need not be 
stated with the precision of a common law indictment.” 1% Provisions of 
the Hague Conventions, arbitral awards, end crinions of United States 
Courts were cited, enabling the court to conclude, ‘‘that the allegations of 
the charge, tested by any reasonable standarc, adequately alleges a violation 
of the law of war and that the commission had authorisy to try and decide 
the issue which it raised.” 

Justice Murphy argued at length, however, thet a commanding officer 
could not be considered responsible for the aczion of persons in his command 
when in fact, because of the military situation at the time, he could not 
control or even know what they were doing. He said: € 

, ihe only conclusion I can draw is that the charge made against the 

| petitioner is clearly without precedent in international law or in the 

‘annals of recorded military history. This is not to say that enemy 
commanders may escape punishment for clear and unlawrul failures to 
prevent atrocities. Butthat punishment should be based upon charges 
fairly drawn in light of established rules of international law and recog- 
nized cancepts of justice. 

The issue is a close one, kut it eal appear that international law holds 
commanders to a high degree of responsibility for tke action of their forces. 
They are obliged to so discipline thei- forces that members of those forces ~ 
will behave in accordance with the rules of wer ever. whan militery circum- 
stances in considerable measure eliminate the practical capacity of the 
commander to control them 

(3) Does international law permit the submission o? derositions, affidavits, 
and hearsay and opinion evidence in tr-als in military commissions? ‘On this 
point the court did not adduce international practise but merely said: 1° 

We cannot say that t^s commission, in admitting evidenca to which 
objection is now made, violated any act o? Congress. treaty or military 
command defining the commissicn’s autnoritv. For reasons already 
-stated we hold that the zommission’s rulings on evidence and on the 


10a Case, p. 346. 12b P. 362. io P, 349. in P, 352. ice P, 351. 
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mode of conducting these proceedings agains; petitioner are net review- -+ 
able by the courts, but only by the reviewing military authorities. From 
this viewpoint it is unnecessary to consider wnat, ia other situations, the 
Fifth Amendment might require and as to that no intimation one way or 

the other is to be implied. 
Justice Rutledge argued aż length that admission of such evidence violates 
a fundamental principle of justice. It is clear, however, that international 
tribunals have hesitated to exclude any sort of evidenze ! and the courts in 
many civilized countries are similarly free in the edmission of evidence 


leaving it to the judges to appreciate the weight that should be attached to 


the materials. Such evidence has been commonly admitted in military 
tribunals although in American courts martial certain limitations are 
imposed by statute. It is not believed that admission of such evidence 
constitutes a denial of justice in international lew. 

(4) Does international law require that an enemy be given the same 
rights as a national tried for the same offense? 

The argument that under Article 63.of the Geneva Prisoners of War 
Convention, prisoners of war are entitled to the s3amé procedure as would be 
applied to an American soldier in similar circumstance was dealt with by the 
tribunal on the basis of interpretation of the corvention. It held that Arti- 
cle 63 referred to offenses committed while the indiv.dual was a prisoner of 
war, not to earlier violations of the law of war. The dissenting justices gave 
a broader interpretation to this article. Irrespestive 3f the interpretation of 


the particular article, lit is to be noted that denial of justice in international _-- 


law has frequently been interpreted to require, as a minimum, treatment of 
aliens equal to that of nationals. It may be questioned, however, whether 
international law requires the application of th.s principle in military com- 
missions. The enemy can, apart from specific convention, claim only the 
international standard even if the national is gtven more. ® 

(5) Does the Geneva Convention (Article 60) require notice to the A 
ing power before trial of a prisoner of war? The Court held that this Article, 
like Article 63, referred only to trials for offenses committed while the indi- 


_ vidual was a prisoner of war. The prosecuticn had charged that General 


Yamashita had violated the law of war by tryirg American prisoners of war 
without notifying the protecting power, an inccnsistency emphasized by the 
defense. The court dealt with the point in a Zootnote pointing out that it 
was not clear that the trials authorized by General Yamashita had dealt with 


u Manley O. Hudson, The Permanent Court of Internationa Justice, 1920-1942, p. 571. 

= “With responsibility for the ascertainment of facte vested in professional judges, the 
stress will be shifted “rom the crude technique of admitting or rejecting evidence to the more 
realistic problem of appraising its credibility.” C. T. MeCorm ek, “Evidence,” in Encyclo- 
pedia of the Social Sciences, Vol. 5, p. 646. See also A. E. Feller, “Evidence, Modern Civil 
Law,” in same. 

3 Only “unreasonable, P unfair,” or ‘arbitrary ” discriminations against aliens are for- 
bidden. See Harvard Research, Draft Convention on Resporsibility of States, Art. 5, this 
JOURNAL, Vol. 23 (1929), Special Supplement, pp. 147, 134; American Law Institute; Essen- 
tial Human Rights, Art. 17; United Nations Charter, Art. 1, oar. 3; notes 7, 9 above.. 
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violations of the law of ar before the individuale were prisoners, and 
that, in any case, tais charge was rot an element in General Yamashita’s 
conviction, 8 
(6) Was the defense given a reasonable opportunity to prepare its case 
after the charges were known? The defendant was arraigned cn October 8, 
1945, and served with a bill of perticulars specifyirg sixty-four items. The 
trial began on October 29t anc g supplemental bill of particulars with fifty- 
nine more specifications was filed by the prosecution. Copies had been 
given the defense three day: earlizr. Several motions of defense counsel for 
a continuance were denied, and santence was proncunced on December 7th. 
According to Justice Rutledge the burden o? the defens= under these circum- 
stances was not only ‘‘tremandovs,” but was “impossible.” > 
On this point the Court csd nothing except. that “ Congress by sanctioning 
trial of enemy aliens by miliary commissions for offenses against the law cf 
war-had recognized the rigni of the accused to meka a defense,” 1° and “we 
hold that the commission’s rilings on evidence and an the mode of conduct- 
ing these proceedings against petitioner are mot reviewable by the courts, but 
only by the reviewing military authorities.” #4 In Aolding that certain 
trials authorized by General Yamashita and conducted without proper 
opportunity to defend could >e charged as ofenses, the 'Sourt said: “Itisa 
violation of the law of war, in whieh taere cculd be £ convictioa if supported 
by evidence to inflict capitel punishment on prisoners of war without afford- 
ing to them opportunity to make = defense.” 1° ( Inadequate cpportunity of 
defense counsel to prepare it: case would seem to be a denial of justice under 


international law) The cles o? court foz the N-remberg trial required 


thirty days after lodging o= -ndictment befcre trial began and the tribunal 
implied that if any new defendants were added that period of time must þe 
permitted. 3€ 
_(Sxamining the case as a whole, if would appear int dte procass of law was 
corded in the serse that under international law Japan wculd not have 


-sufficient ground for assertirg that its national had keen ‘denied justice, 


though an international tritunal migkt sustain that assertion on the ground 
that the defense was not gives sufficient time to prepare its case. Examina- 
tion of the points urged by the defense sugzests that the standards of in- 
ternational law defining denial cf justice are uniortunately vague. There 
has been a great deel of writing on this subject, and mary arbitral decisions 


- and treaty provisions, but mdre concrete exposition of yrocecural require- 


ments would be desirable. While this is a fisld which can be developed by 
precedents, such as those being established by the Intzrnaticnal Military 
Tribunal at Nuremberg, the Jnited Nations Commission on Luman rights 
may also be able to make imzvortarnt contributions] QUINCY WRIGHT 


13a Cese, p. 862. > P, 338, F845, 8 P, 351, 1P, 863, 24 Notes 8-11 above. 
15 Rule 2a and statement of Prestling. member, Opening Session, Berin, Oct. 18, 1945; 
Record, Session, Nuremberz, Nov.14, 1946 The Geneva Prisorer of War Convention, Art. 


60, requires notification of sharges and specifications to the protecting power ct least three 


weeks kefcre the opening o? the tral 


CURRENT NOTES 
REVUE EGYPTIENNE DE DROIT INTERWATIOLAL 


We are happy to welcome the first number cf the Egyptian Kkeview of 
International Law which bears the date of the year 1945. It is handsomely 
printed in some 450 pages, including 150 pages >f articles, notes, judicial 
decisions, and book reviews and 300 pages of doccments. The leading arti- 
cle treats of the League of Arab States, and is vritten by His Excellency 
Abdel Hamid Badawi Dacha, the Eygptian Minister of Foreign Affairs; 
the article is printed in the original Arabic with a French translation. With 
the exception of two cther articles dealing wich ths jurisdiction of the 
Mixed Tribunals of Egypt, all of the others are of current interest from 
the point of view of general international law For the most part the 
articles were delivered in the form of papers before the First Congress of the 
Egyptian Society of Internetional Law which met at Alexandria in April, 
1945. The principal language of the Review is French but contributions in 
Arabic are reproduced in the original as well as in translation. Papers and 
documents in English are reprinted in that langLage. In the documentary 
section are collections af official texts concerning the League of Arab States, 
the Act of Chapultepec. the United Nations Organization, the International 
Court of Justice, and tae punishment of war criminal:. Among them may 
be found three interesting reports on the revision of the Statute of the 
International Court of Justice from the Egypzian delegates to the Con- 
ference of. Jurists at Washington and to the United Nations Conterence at 
San Francisco, as well es the report of Professor Basdevant of the Committee 
of Jurists. In additioa to the first number of the Eeview, there has also 
appeared Brochure No. 1 of the Egyptian Soziety of International Law 
containing in English the indictment of the Nezi lesders before the Inter- 
national Military Tribunal at Nuremberg. Th2 Review itself contains the 
text of Mr. Justice Jackzon’s report, the agreement on prosecution, and the 
Charter of the International Military Tribunal. 


To organize a Sociesy of International Law snd to start the publicatiqn _ 


of an imposing Review cf International Law during a devastating world war 
requires not only courege but a faith that will move mountains. We extend 
our warmest congratulations to our Egyptian ccllaborators, the most recent 
to join the ranks of those who believe that a better world may be built 
through the spread o? law between and amorg nations. We are greatly 
flattered that in their note of presentation tae Editors of the Egyptian 
Review of International Law have referred to our kindly interest in and 
encouragement of their venture and that they havz taken the AMERICAN 
JOURNAL OF INTERNATIONAL Law as their modal. If during the two world 
wars through which oar Journal has passed since it was started nearly forty 
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years ago, we have been depressed over the cutlook for the future of inter- 
national law, the appearance of the Egyptian Review of International Law at 
this time revives our hopes and trust in the vision ot the Frer.ch philosepher 
Joubert when he said, C’est la force ef le droù qui règlent toutes choses dans 
le monde; la force, en attendant le droit. 

Editor-in-Chief GEORGE A. FINCH 


BOLETIM DA SOCIEDADE BRASILEIRA DE DIREITO INTERNACIONAL 
The Brazilian Society of International Law has resumed publication of 


its Boletim. The number for January-June, 1946, i3 numbered Ano TI, 
Número 1, and contains articles by Accioly, on the Lateran Treaties; P, 


Azevedo, on treaties and private interests under the law of Brazil; H. Lyra, 
on Brazilian sovereignty over islands in the Atlartic; C. Eulelio, on the ef- 


fect of recognition; C. Bevilaqua, on industrial and agricultcrel use of the 
waters of international rivers; R. Fernandes, on the Permenent Inter- 
American Court of Justice; and M. de Van orn diplomacy and bel- 
ligerency in 1944. It also contains records of the proceedings of the Society 
in 1944, documents (Dumkarton Oaks i caer bibliography, etc. 

P-B. P 


THE INTERNATIONAL STATU3 DF INDIA 


a 


Snarere e a a a as 
If India should achieve complete independence, fully acereditəd representa- 
tives would be appointed for her representation abroad, she would be enabled 
to sign commercial and otaer treaties without regard for the interests of 
the British Empire and her voice would not be merely an echo of that of 
Great Britain. If she were to be divided into Fakhissan ard Hindustan 
and each were to be given « vote in the United Nations Geneva. Assembly, 


her views would carry still more weight in the deliberations of taat body. If. 


. India ber-mes merely a self-governing dominion she wll probably remain 
within ti 1 British orbit.. Her departure from the Empire m-ght diminish 
the extent of British military cbligations unde- the Charter. Ths possibilities 
are many. 

On the other hand, references in the United Naticns Charter to respect 
for human rights and fundamental freedoms for all men certainly will 
influence Indian constitutional provisions regarding untcuchatility and the 
rights of minorities. The The efficacy of international organ-zatior to maintain 
world peace will affect decisions regarc regarding the strength ot ` the Indian lian army. 
Obviously the future constitution of India is cf international concern. 

The British Government recently announced: that after the April, 1946, 
provincial elections in India were completed it would discuss with repre- 
sentatives of the Legislative Assemblies whether the proposals contained in 





the 1942 Declaration brought to India by Sir Stafford Cripps were still. 


acceptable or whether some altered or modifiec scheme would be preferable. 
It is therefore worthwhile briafly to consider the more importan; recommen- 
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dations of the Conciliaticn Committee of the Non-Party Leaders Conference, 
under the chairmanship of Sir Tej Bahadur Sapr.,* not only in the light of 
the Cripps proposals e bus also in the light of othe> prominent plans. 

Believing in the underlying fundamental unity of India, Sir Reginald 
Coupland of Oxford has ford has advocated a loose federation of two Moslem and 
two Hindu “regions” constructed on the princ.ple cd the “river-basin.”’ 
One of the weaknesses of this plan is that, by the creaticn of an exact balance 
of power, action at the Center might be stultifed. On the other hand, 
D. R. Gadgil of the Gokhale Institute of Politics has repudiated the creation 
of such artificial intermadiate regions and has suggested a federation com- 
posed of primary and homogeneous unilingual units racher than of the pres- 
ent provinces whose boundaries, were arbitrarily created largely for the sake 
of administrative efficiency. He contends, however, toat Moslem demands 
are incompatible with the formation of an integrated political state because 
their fundamental grievance is not the lack of grarantees but the very fact 
of minority status. Hence he urges that they should be allowed to abstain 
from joining a federation. The Sapru Committee steers a middle course 
between these two- concepts. It insists that the things which unite Hindu 
and Moslem are permanent and abiding while those that divide them have 
been exaggerated by skilful propaganda; it unequivozally rejects the idea 
of Pakhistan as an outrage justified neither b:7 history nor political ex- 
pediency. It would, nevertheless, consider the redistribution cf provinces on 
linguistic and cultural “ines, but, in order to avcid deay in the adoption of 
the new constitution, anly after the latter came into effect. 

For the sake of agreement, and in order to eliminate the divisive factor 
of separate communal electorates, it is proposed: thst Moslems in British 
India (whom the Hindu: sinter two to on3) have equal voting power- 
with Hindus other than the Scheduled Castes (Untouchables) only in the 
Central Legislative Assembly but that there should be joint electorates with 
reservation of seats. Despite this varity between Hindu and Moslem, 
action at the Center would not be paralyzed because the balance of power 
on the few purely communal questions (and sven perhaps on. the larger 
number of economic, social, and political quest.ons) would be in the hands 
of the Scheduled Castes, and the special interests such as commerce and 
industry, landholders, labor, and women.. This, of course, would subject 
these groups to the temptation of voting for tha highest bidder. 

The Committee indicated no choice between Independence or Dominion 
Status but in either case approved certain general fundamental minority 
rights dealing with liberties of the individual, freedom of press and associa- 
tion, equality of rights of citizenship of all naticnals, full religious toleration, 
protection for the language and culture of all communities, and special rights _, 
peculiar to communiti2s such as the Sikhs, Anglo-Ind_ans, Indian-Christians, 

* Constitutional Proposa-s of the Sapru Committee, compiled by Sir Tej Bahadur Sapru 
and others,’ Bombay, 1945. 
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Buddhists, and Parsis. Frotection for these minority rights is to be found 
not in any treaty with H:s Majesty's Government, as sueavetod in the 
Cripps offer, but in the lew of the land itself. 

To alleviate the condition of the Scheduled Castes, tae specific recommen- 
dation is made that any esstom or usage by whieh env penalty or disad- 
vantage or disability is imposed or discriminatior is made in regard to the 
enjoyment of civic rights <n account of untouchabil ty shall be declared 
invalid. . 


ee oe of “307 900. square miles Conana 2 See ete of ae 


millions. Before the 1 Montsgu-Chelmsford Reforms, these tracts were sub- 
ject to” special laws proyijimg for simple and elastis forms of judicial and 
administrative procedure. The Simon Com-rission had recommended that 


these “excluded Areas’’ b> transferred from toe P-ovircial Governments to 
the Government of India bri under the 1935 Act tacir administration is left 
to the Governor cf the Province who can make r2guletions subject to the 
approval of the Governor-General. ` The report contents itself with stating 
that effective steps shoulc >e taken on a gererous scale to improve their 
educational and economic condition, that all bars regarding their entry into 
local or political bodies ard assemblies shouid be removed, and that an 
independent minorities cormmission be established to wetch over their inter- 
ests and to draw tke attention of the government to ny legitimate eee 
of any community. 

- If political power is to be transferred to an Indian democracy, SO as: as 
prevent its concentration ir the hands of a few, the Ccmmittee proposes that 
the risks of enfranzhising th= entire adult population b2 taken. However, 
since that population is largely illiterate, as a result of the fact that in British 
India only one out of every four children stays in schcol long enough to reach 
‘the earliest stage at whick zermanent literacy is kely to be attained, a 
system of universal compulsory free primary edu2ation at state expense 
is advocated. 

Neither the 1985 Constitution Act, the Cripps ofer, ror_tae tae Sapru Com- 
mittee approves a Light of cecsssion once a State or Provirce has joined the 
Union. However, the Cricps proposals gratcitous_v ‘offared any British 
Province the right of non-accession although no sack right existed under 
the 1935 Act. This the Committee strongly opposes as_.eacing to the 
Balkanization of India, As to the Indian States, “ae contention is that 
British power in actuel fact is supreme over tiem ss well es over British 
India; this provides a bond xf unity, and both, from the very outset, should 
be considered as being within tae Union through Paremountcy ai the Center. 
This Paramountcy of the Crown will automatically disappeer as to feder- 
ated Indian States. To induce such federation, it has been suggested 
that an Indian Ruler be namez Head of State, and a zabinet minister be-put 
in charge of States’ Affairs. However, as to those Stazes wicca will not con- 
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sent to join the federation, the jurisdiction of the Crown representative will 
now be exercised by the Federal Cabinet since no foreign power should be 
entitled to exercise any kind of jurisdiction over the Union or any of its units. 
This result might be desirable from the Indian Nationalist point of view, 
but legally it is still questionable. When the Bricish Crown made its 
treaties with the Princes it was assumed that British rule in India would 
continue. Only if the present announced intention o? bringing that rule to 
an end as soon as possible is considered a change of zondition sufficient to 
authorize abrogation of these treaties, and only x these “contracts” are not 
of a personal nature, may the British unilaterally shift their duty of protect- 
ing these States (even against other Indians) to the Federal Cabinet. How- 
ever, if India receives Dominion Status instead of absohute independence, this 
difficulty will be largely overcome since the Governor-General acting as 
Viceroy vis-d-vis the non-federating Indian States could discharge these 
obligations, but the British would then be enabled to maintain an adequate 
military force in-India. -— 

According to the existing Constitution defenc2 is the responsibility of the 
Governor-General in Council, although money for the upkeep of the army is 
found by the Indian legislature out of general taxes. Under that part of the 
1935 Act which never came into force since Federetion was never estab- 
lished, defence was a reserved subject, for the administration of which the 
Governor-General would be responsible to the Secretary of State and Parlia- 
ment. Because it believes that under any system of real self-government 
defence as a whole must be in charge of a member of a responsible ministry, 
the Sapru Committee has suggested that a Portfolio of Defence be held by 
a Minister responsible to the legislature and that actual control of the army 
be in the hands of a Commander-in-Chief under the Rew government. It is 
further proposed that since British troops are nə longer an army of occupa- 
tion, they should remain in India only by virtue ef a treaty with Great 
Britain, that as soon as possible they should be replaced by Indian troops, 
and that recruitment of British officers for the Indan Army should cease 
immediately and selections be made from the 8,000 Indian officers who at 
the end of the war held only emergency commissions. 

In a brief note it is impossible to do more then comment on the highlights 
of this excellent and detailed report, which should be read by every student of 
Indian problems, l 

 ÁrsmaT E. KANE 


THE TRANSMIGRATION OF A LAW 


‘We may have our doubts as to whether there is such a thing as transmigra- 
tion of souls; we can have none as to the transmigration of laws. Having 
outlived its usefulness in one country a law may, m later times, be found 
alive in distant lands. 

When, in 1901, the solons of France enacted a law governing: associations l 


412 THE AMERIZAN JOURNAL OF IVTERNATIO“AL LAW 


they little anticipated taat, half a century hence, that law, no longer in 
vogue in their own courtry, would have found its way via Turkey to the 
Holy Land and thence, ad hoc and in a roundabout manner, to the New 
World. That is precisely what took place when the courts of Maryland 
were recently called upoz to apply that lew, in determining the efficacy of 
certain testamentary dispositions made by Eleanor S Conen, a resident of 
Baltimore City, in favor o? the Hebrew University of Jerusalem. 

Originally Miss Cohen davised her residuary estate => Dr. Harry Frieden- 
wald, or alternatively to Justice Louis D. Brandeis. wih the request that it 
be used for the benefit of ker core‘igionists in Palestine, Baltimore or wher- 
ever most good could ke accomplished. That resideary estate consisted 
mainly of a number of reversions in fee simple.in read estate in Baltimore, 
aggregating in value $107,828.00, with the right to collect ground rents 
. reserved thereon. One of thase reversions was embodiec. in a certain property 
known as 1916 East 31st *treet, Baltimore. The leasenold of that property 
was owned by Wiliam Ra2isig and Sarah E. Popple. 

Now the law ot Marvland makes ground. rents redeemable for a sum of 
money equal to the capttelizetion thereof at 6%. In virtue of that law Reisig 
and Popple desired to redeam the ground rent reserved or the property of 
which they were the leaeholders. Had Miss Cohe=’s will remained as 
originally executed this would have been quite simple They would have 
paid to either Dr. Friedenwald or Justice Brandeis tae redemption price 
fixed by law and in return wculd have received a good ard valid title to the 
reversion. However, the testatrix, having been advised thet the disposition 
in the will might subject ñer estate to greater taxation upon her death 
than Would be the case if ske had devised her residuary estate to a corpora- 
tion, modified that disposizion by a codicil devising one-half of her residuary 
estate to the Associated .ewish Charities of Baltimor= and the other half 
to the Hebrew University of Jerusalem. Thereby the testatrix, at least as 
far as the Hebrew University was concerned, ee complicated mat- 
ters instead of simplifying them. 

No question was raised by Reisig and Porple as to the power of the As- 
sociated Jewish Ckarities +o acquire and convey real esate. Baut as to the 
Hebrew University such pawer was strongly contested. 

The French law governing associations was taken ovez by Turkey in 1909, 
when Palestine was part o? her empire. The mandatory regime, instituted 
in Palestine after World War I, gradually replaced most of the Ottoman laws 
by English laws. However, the law governing ssscziations, known in 
Palestine as the Ottoman «ew of Societies, is still in force, and most of the 
charitable, religious, and edvcational institutions of the 2ountry are operat- 
ing under it. It was the irtention of the founders of the Hebrew University 
to constitute the universit itself as a juristic person br en ordinance from 
the Government of Palestine which was to defne its constitution, but that 
has not been done. Instead the Hebrew University Association was or- 
ganized and i is operating under the Law of Sccieties meationed. 
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The leaseholders of the property in question, ecntending that the Law 
of Societies did not confer upon the Hebrew University the power to ac- 
quire and convey the reversion in the property, filed a complairt in the Cir- 
cult Court of Baltimore City, asking for the appomtment of a trustee for 
the conveyance of the tisle. . 

The court, holding the Hebrew University able to acquire ard to convey 
the reversion, dismissed the bill, whereupon the compla-nants appealed to 
the Court of Appeals of the State of Maryland. Tae plaintiffs based their 
case on the following proposition: 


1. The Hebrew University is an unincorporated association and as such 
cannot, in the absence of a statute empowering it to do so, take and 
convey real propersy. 

2. The Law of Societies under which the Hebrew University was created 
is not sufficient to authorize a conveyance of the property. Article 8 
of the law prohibits associations from possessing immovables other than 
those which are strictly necessary to accomplish their purposes. Arti- 
cle 17 prohibits them trom accepting gifts w-thous special authoriza- 
tion from the government. No claim was made that governmental 
sanction has ever been obtained for the gift cf the reversion in 
question. 


Affirming the decree of the lower court, the Court cf Appeals raled that: ? 


i. The courts of Maryland are required to take judicial notize of the Law 
of Societies under which the Hebrew Univeraty Association was 
organized. 

. Under this law the Hebrew University Association was authorized, 
in accordance with its rules, to accept bequesis anc to dispose of same. 

3. Limitations imposed by the law of Palestire upon the right of the 

Hebrew University Association to'hold and dispose of real estate have 
no extra-territorial force. The provision in Article 17 of the Law of 
Societies requiring, for the acceptance of gifts, authorization from the 
government is invokable alone by the government. No objection hav- 
ing been raised from that source, the validity of zhe devise is not af- 
fected by that provision. 

4. Having acquired a valid title to the reversior. in question, the Hebrew 

-= University Associaticn has the power of sale and disposition thereof. 

Ham MARGALITH 


bo 


1 A case in point is that of Jennie McGraw Fiske decided im the year 1883 by the Court of 
Appeals of the State of New York (111 N. Y. 66). In that case a bequest of $1,154,363.46, 
given by the Will of Jennie McGraw Fiske to Cornell University, was held void because the 
Charter of that University contained a provision declaring that she Corporation thereby 
created might hold property “not exceeding $3,C00,000.00 in the agzregate”’ and it appeared 
that the University already held property up to that limit. The bequest was held void not- 
withstanding the fact that, subsequent to the death of the testatrix, the limitation of the 
power of the University wes removed by the Legislature. of 

2For opinion see below, p. 488. 
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MEETING OF TSE AMERICAN COUNCIL OF LEAZNED SOCIETIES 


ate, N. Y., January 28-26, 1346 


The Society was r=cresented at the annual meeting of the American 


Council of Learned Scezeties which was held a7 Ry, N. Y., on January 23-: 


25, 1946, by Mr. Arta- K; Kuhn, as an acting Alternate, appointed by 
President Coudert, anc by the undersigned, as Seczetarv of the Society. 

The Conference of S=cretaries met in the afternoon and evening of the 23rd 
and again on the morn:n3 of the 24th. Apart from rmou tine business a number 
of items of considerab.2 interest were discussed. 

Some of these also -elated to the procedure of the Conference or the 
Societies. Thus a set -f regulations was adopted fo- the Conference in view 
of the status accorded zə it in 1945 as an integral pert of the ACLS. A pro- 


posal for 2 common secretariat to conduct some of the routine work of the ' 


constituent societies was put forward and discussel and referred back for 
further elaboretion; th2 proposal will be brorght to the attention of the 
Executive Council of t:& Society at its next meetirg. 

The question of tha selection of Delegztes (md Alternates) to the ACLS 
by the constituent societies and recommendations which had been adopted 
some years ago (1984) mere again brought to the attention of the Secretaries. 
It seems very desirable that persons be chosen as [elegates and Alternates 


who will be able to attend and contribute to the success of the meetings. It - 
was again recommends: that the Secretary o? each scciety be given the | 


status of permanent Abbernate so that he could alweys represent his society 
if no other Delegate or +iternate were present. 

Attention wes also g~ən to the possibility >f bringing shout a greater 
familiarity on the part <f members of the constituent societies with the work 
ofthe Council. I+ wes asreed that reports such as tke prasent one should be 
made by each Secretary 53 his Society at the 2arl_est Onvenient opportunity, 
and that more extener-e retrospective articles or the activities of the 


Council in the specia: =elds of the different sozietics should if possible be © 


prepared for their jourra.s. 
Closer coöperation ke-ween the Council and constituent societies was 


envisaged, especially in Planning new developmente. The Council should | 


receive copies of any p.2as and programs workad oat by the societies and 
_ plan its own activities in sansultation with the societ-es interested in partic- 
ular matters. 


The improvement of tezching in the fields cultivated respectively hy the 


societies was discussed axd arrangements were made for an exchange of 
information on this poiat. The Secretary cf tiis Sceiety pointed out that 
this problem was, in our cz32, handled not so much by the Society itself as by 
the Conference of Teaena=rs of International Law und. Related Subjects, 
although there was prozebly no insuperable otstac to the creation of a 
committee of the Societ> to consider the matter, for both liberal arts and 
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professional law schools. The exchange of information mentioned has in the 
meantime been effected with the Teachers Conference. 

Finally the problem of the public relations of the societies was discussed 
with benefit. For some societies the matter is of no importance but for the 
Historians, Economists, and Political Scientists the prob_am reeches propor- 
tions comparable with those which it assumes in eur own case. All of the 
societies dealing with current problems of public effairs. national or inter- 
national, are harassed by she difficulty of combining a proper interest in, and 
the making of suitable contributions to the solution of, such problems, on 
one side, and the imperative necessity for remaining non-partisan and scien- 
tific on the other. l 

In this connection the results of the analysis cf the membership of the 
Society, undertaken in connection with collection cf dues for 1946, might be 
mentioned. On the basis of the returns received to date it would appear 

that some 53 per cent of our members regard themselves as lawyers, some 
22 per cent as teachers, about 19 per cent as writers or journalists, 5 per cent 
as public officials, leaving 1 per cent scattered (Lusines, clergy, etc.). It 
is believed that all groups in the Society would wh to effect the wise com- 
bination of attitudes and activities just mentioned. 

A project for a history of the experience of the humanities and the social 
sciences during the war, to be prepared under the direction of the Executive 
- Offices of the ACLS, was laid before the conference. The project met with 
general approval subject to reasonable qualificatioas; it is obvious that such a 
review, if properly prepared, would be very informing. The undersigned has | 
been asked to write a chapter for the field of international law. 

The Council itself met in the afternoon and evening of January 24 and on 
the morning of the 25th. Numerous matters of routine business were trans- 
acted and the Council turned to an extensive anc. careul discussion of post- 
war activities and prcblems. These included, amoag other things, the 
development of the ACLS fellowship system, includng “demobilization” 
fellowships, the future of ‘‘area’”’ studies such ss had been undertaken so 
extensively during the war, linguistic research anc teaching, American . 
studies, educational prcblems, Federal aid to research snd personnel training, 
and international intelectual relations. 

Under the first heading the hope was expressed that the fellowship system 
of the Council, recently somewhat curtailed, coald be expanded to meet in 
some measure the unusual needs of the immediete pest-war period. 

It was felt that “area” studies had proven of valus and should, properly 
analyzed and adaptec to peace-time needs, be carried along into the future. 
The same position was taken concerning the linguistic program of the 
Council. 

A report on the place of the humanities in the general educational picture 
in the United States sounded a sharp note of warniag. The probable and 
even the actual consaquences in the humanities and social sciences of seri- 
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ously defective teaching in the secondary schools were stressed. This will 
ring a familiar bell in the minds of all zeachers o` international law and 
organization. | 

After a somewhat lively debate it was agreed tLas the humanities and 
social sciences should make an effort to obtain thar proper share of sny 
Federal aid to research and personnel training. A- the same time it was 
recognized that such sic holds potential dangers parvicularly ix: the fields of 
the social sciences. 

. The Director of the ouncil gave a clear and impressive report of the 
drafting of the UNESCO Constitution in London, ir which he had taken a 
‘leading part, and of the development of cultural reEtions activities in the 
Department of State, with which also the Counci has been associated 
through him. The future of international intellectua lfe was discussed and 
the possible participatior ot the ACLS therein, including the resumption of 
activity by the Interna-ional Union of Academiss. The breadth of the 
program to be envisaged in this field, as a result, among other things, of the 
creation of UNESCO and the incressed activity of the United States Govern- 
ment along these lines, ecctrasts strongly with the sta~e of affairs even in tie 
1920’s and 1930’s. 

Prvan B. Porter 
ETT of the Society 


LEGAL EDUCATION IN THE WEST2RN HEMISPHERE 


A committee tc aid studarts and professcrs of law acm Latin American 
countries who may be in Washington, compcsed of members of tkis Society, 
was recently appcinted by the Harvard Clcb of. Washirgton, following an 
address by the undersigned regarding the Fourth Cončerence of the Inter- 
American Bar Asscciation, keld at Santiago, Chile, last October. A congress 
of law teachers from the various countries o? the Western Hemisphere, de- 
signed to promote some degree of uniformity in legal . tudies, in programs 
and plans of teaching, and elso in entrance rsquiremen:s for law schools, is 
also contemplated. The g-anting of fellowships to students and professors 
of law from North Americen countries for study in Latin American uni- 
“versities, and vice versa, is expacted to increas2 the numker of such visitors in 
Washington. A report cn these matters is enticipazed for she Fifth Con- 
ference, at Lima, in January, 1947. 

Wirasa Roy VALLANCE 
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CHRONICLE OF INTERNATIONAL EVENTS 
For tHe Perico Novempmn 18, 1945-Fenavary 15, 1946 


(Including earlier events not previously noted) 


WITH REFERSNCES 


Abbreviations: B. I. N., Bulletin of International News; C. 1. E. D., Chronology of In- 
ternational Events and Documents, Royal Inszitute of Internaticnal Affairs; C. S. Monitor, 
` Christian Science Monitor; Cmd., Great Britain Parliamen-ary Papers by Command; Cong. 
Rec., Congressional Record; D. S. B., Department of Staze Bulletin; Ez. Agr. Ser., U. S. 
Executive Agreemant Series; G. E. M. S., Great Britain Miscellaneous Series; G. B. T. S., 
Great Britain Treaty Series; N. Y. T., New York Times; P. 4. U., Pan American Union 
Bulletin; U. N. A. J., United Nations, General Assembly, Journal; U. N. S. C. J., United 
Nations, Security Council, Journal; U. S. T. 5., U. S. Treaty Series. 


September, 1944 
8/August 13, 1945 Oprrom. United States and Great Britain exchanged notes in London 
regarding limitation of the production of opium. Texts, with American Draft 
Memorandum and British Memorandtm on the Jpium Treffic: D. S. B., Feb. 17, 
1946, pp. 287-244, 261. 


February, 1946 

il Crimea CONFERENCE. Soviet Russia, United States and Great Britain signed 
agreement at Yalta, concerning Outer Mongol, restoration of former Russian 
rights, return of Sakhalin, Chinese-Eastern and South Manchurian Railroads, 
Kuril Islands, ete. Text: N. Y. T., Feb. 12, 1946, >. 10; London Times, Feb. 
12, 1946, p. 4; G. B. M. S. No. 4 (1945), Cmd. 6735. 


October, 1946 l l 
1 Great Brirain—Unirsp States. Initiel meeting was beid of the Commercial Policy 
Committee of the U. S.-United Kingdom on economic aegctiations. Text of joint 
statement: D. S. B., Oct. 7, 1945, p. 512. AS 


November, 19485 - 
17 ` Hunagarran Recoanirion (Provisional Governmant). Text of British announce- 
ment of recognition: London Times, Nov. 19, 1945, ps 4. 


18  Buxcartan Execrions. Were held for first time sincè 1949. N. Y. T., Nov. 19, - 
1945, p. 6. ° 


19-December 4 TELECOMMUNICATIONS CONFERENCE. U. S.-Eritish Commonwealth Tele- 
communications Conference was held in Bermuda. Agreermentin principle on mat- 
ters relating to cable and radio communications was reacked Nov. 27, Summary 
- of points: N. Y. T., Nov. 28, 1945, p. 28. Signed Firel Act on Dee. 4. N. Y.T.. 
Dec. 5, 1945, p. 4; London Times, D2c. 5, 1948, p. 3. U. S. delegation: D. S. B., 
.Nov. 25, 1945, p. 862. Text of agreement: D. 5. B., Dec. 16, 1945, pp. 971-973. 


20 GERMAN Occupation. Allied Control Council for Germany approved a plan for the 
transfer of the German population from Austria, Czechoslovakia, Hungary and 
Poland into‘the four occupied zones cf German, D.S. E., Dec. 9, 1945, p. 937. 


90-22 REFUGEES. Conference was held in Paris, at which representatives of 36 govern- 
ments belonging to the Intergovernmental Conmities on Refugees approved Nov. 
21 a 12-million dollar budget for 1946. A 7-point memorandum, submitted by 


417 


418 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


several Jewish organ zations, was recelvel. N. Y. L, Nov. 22, 1945, p. J 
Adopted resolution expowering its Executive Commtee to negotiate for the 
absorption of its fuc-ions by the Economie and social Council of the United Na- 
tions. N. Y. T., Nov. 23, 1945, p. 11. 

20-25 Rams River. Central Commission for the Navigasion C the Rhine met at Stras- 
bourg to discuss resumption of its functions and reation. with authorities occupy~ 
ing Germany, and w-ta the European Ceatral Inland Transport Organization. 
This was the first meeting of the Commissiom since Germ_ny and Italy withdrew in 
1938. N.Y. T., Nev. 21, 1945, p.3. The meetings were adjourned Nov. 25, to be 
resumed Des. 12. NV. 7. T., Nov. 27, 1945, p. 12 


20-February 8, 1946 INTERNATIONAL MILITARY TRIBUNAL (Germany). The 24,000-word 
indictment egainst 20 Yazi leaders was read at the penig session Nov. 20, of the 
trial held in Nürnberg London Times, Mov. 21, 195, p. 4. All defendants 
pleaded not guilty. London Times, Nov. 22, 1945, p. 4. Partisl text of U. &. 
Chief Prosecutor’s adcrass on opening day: N. Y. T., Nov. 22, 19¢5, p. 2. Sum- 
mary: Londan Times, Mov. 22, 1945, pp. 4,3. Text: 79h Cong., ist sess., Senate 
Dec. 129. Sir Hartley Shawcross began presentaticn of the British case on Dec. 4. < 
Summary of ard excecpts from his addrese: Lonion T mes, Dec. 5, 1945, p. 8. 
The case of the British prosecutor ended Des. 7. Londa Times, Dec. 8, 1945, p, 
4, Text of summation of prosecutor's case agains; the German General Staff: 
N. Y. T., Jan. 8, 1946, p. 10. Francois de Menthon paned the case of the occupied 
countries of western Ea-ope and asked the death penalty cn Jan. 17. N. Y.T., 
Jan. 18, 1946, p. 1, 12. Lieut. General R. A. Rudenko, chief Soviet prosecutor, 
opened the Russian case Feb. 8. N. Y. T. Feb. 3, 195, p. 7; London Times, 
Feb. 9, 1946, p. 4. 


2i-Januury 31,1946 Francs. After failing to form a Cab-net and submitting his resigna- 
tion President de Gaulle xnnounced on Nov. 21 formetion cf e coalition government 
with some former Cabirét positions abolished. N. Y. T., Nov. 22, 1945, pp. 1, 18, 
Personnel: Landon Tine, Nov. 22, 1945, p.4. On Nov 23 tke Constituent As- 
sembly gave a vote of vonfidence to de Gaulle. A. F. T., Nov. 24, 1945, p. 1. 
de Gaulle resigned Jan. 20. N.Y. T., Jan. 21. 1946, p. 1. Text of letter of resigna- 
tion: Jan. 22, p. 5. On Jan, 23 Felix Gouin was eleste l] President. N. Y. T., 
fian. 24, 1946, p. 1; Loadon Times, Jan. 24, 1946, p. 4. M. Vincent-Auriol was 
elected on Jar. 31 Presicent of the Constituent Assembly. XN. Y., 7., Feb. 1, 1946, 
p. 2. 
22 ARGENTINA LEBANON. ied wt announcec estab isom<nt of diplornatié rela- 
tions. N.Y. T., Nov. 35, 1945, p. 13. 


22-January 4, 1946 ican eee Uruguayan note was nandel Nov. 22 to American 
Ambassador, proposing 2«llective interventior by American Republics in case any 
one should fail to grant-esential rights to ite people or tc fulfil! its international 
obligations. Text: D. 5. B., Nov. 25, 1945, pp. 864-866. Secretary Byrnes 
announced Nov. 27 unqilified adherence to the principk of collective action to 
prevent oppressive regimes. Text of statemert: N. T. T., Nov. 28, 1945, pp. 1, 8; 
D. 8S. B., Dec. 2, 1945, p 392. The proposal was rej2cced by Chile on Dec. 7; by 
Venezuela, Dec. 10; by Mexico, Dec. 11; by Brazil, Dec, 17; by Cuba, Dee. 18, 
N. Y.T., Dec. 11, 1945, pp. 1, 15; Dec. 12, p. 9; Dec. £0, p. 3. Colombian Foreign 
Office announced Jan. + it had replied negetively to ths Uruguayan proposal 
looking towarc hemisphere intervention in ar Amer.can ration failing to follow 
democratic principles. 7? Y. T., Jan. 5, 1946 p. 5.- 


23/December6 DaRDANELLES. 3-itish Ambassador to Turkey presented a note containing 
his Government’s views œ the revision of tke Mozstreux Convention. London 
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Times, Nov. 26, 1945, p. 3. On Dec. 6 the Turkish Eremier announced his Gov- 
ernment acceptec a3 a basis for discussion the U. S. proposals of Nov. 7, 1945. 
C. I. E. D., Nov. 26/Dec. 9, 1945, p. 267. 


23-February 1, 1946 Far Eastern Commission. U.S. Department of State announced 
Nov. 23 that the Commission had decided to go to Japan. N. Y. T., Nov. 24, 
1945, p. 3. Chie? delegates: London Times, Dac, 22, 1245, p. 3. Russian Am- 
bassador A. A. Gsomyko was appointed a member or. Jan. 2. N. Y. T., Jan. 2, 
1946, p. 2. On Jan. 3 the French Government agreed. with reservations, to par- 
ticipate in the work of the Commission, N. Y. T., Jaa. 5, 1946, p. 1. The first 
meeting in Japan was held Jan. 10. N. Y.T., Jan. 10, 1946, p. 7. Sessions closed 
and members sailed from Tokyo on Fed. 1. N. Y.T. Seb. 2, 1946, p. 3; D.S. B., 
Feb. 10, 1946, p. 219. 


24 ALBANIAN Recoenrcion. Announced ky Great Britain. C. J. E. D., Nov. 26/ 
Dec. 9, 1945, p. 255. 


24—December 23 Unirep Nations. Preparatory Commission 500 delegates from 51 
nations assembled n London Nov. 24. N. Y.T., Nov. 25, 1945, pp. 1, 14; London 
Times, Nov. 26, 1945, pp. 3, 4. At the first business xeeting on Nov. 26 elected 
Colombian, Ukrairian and Belgian del=gates as Chairran and Vice-chairmen re- 
spectively and approved formation of committees. N. Y. T., Nov. 27, 1945, p. 8; 
D. 8. B., Dec. 9, 1345, pp. 988-989. On Dec. 1È votec that headquarters of the 
United Nations sheuld be in the United States. N. Y. T., Dec. 16, 1945, p. 1. 
Prior to adjournment on Dec. 23 voted to set up an Interim Committee to make 
final recommendatpns to the Assembly on a site for United Nations permanent 
headquarters. N. Y. T., Dec. 24, 1945, p. 6. Excerpts from report of the site 
Inspection group of the Interim Commistee: N. Y. T., Fab. 5, 1946, p. 4. 


24-January 28, 1946 Iran. United States sen: note Nov, 24 to Russia on the situation 
in Iran and proposed withdrawal of Soviet, British and American troops by Jan. 1, 
1946. Text: D. 8S. B., Dec. 2, 1945, pp. 884, 899 N. Y T., Nov. 27, 1945, p. 6. 
A similar note was sent by Great Britain. C. I. 4, D.. Nev. 26/Dec. 9, 1945, p. 
259. The ‘National Congress of Azerbaijan,” foundec at Tabriz on Nov. 20, 
demanded democrate autonomy Nov. 25 from the Veheram government. N.Y.T., 
Nov. 26, 1945, pp. L 8. Russian note, delivered Nov. 29, refused U. S. proposal. 
Text: N. Y. T., Dec 9, 1945, p. 38; D. 8. B., Dec. D, 1948, pp. 984-935. On Dec. 
5 Iran made 3d request of Russia to permit its troops to go into Azerbaijan. 
N. Y. T., Dec. 6, 1645, p. 15. Iran appealed Dec. 13 formally to Great Britain, 
Russia and U. S. to -lissuss the problem at the Foreign M_nisters’ meeting in Mos- 
cow. N. Y.T., Dec 14, 1945, p. 7; London Times, Dec. 14, 1945, p. 4. Depart- 
ment of State made public Dec. 14 the text of Britsh note to U. S. on evacuation 
of troops. N. Y. T. Dec. 15, 1945, p. 6. Text: C. S. B, Dec. 16, 1945, p. 946. 
Moscow radio annouaced Dec. 16 that Netional Go~ernment of Iranian Azerbaijan 
had been established at Tabriz. N. Y. 7., Dec. 17, 1945. pp. 1, 2. The Iranian 
Minister in Washingson presented a new note to the U.S on Dec. 17. N.Y. T. 
Dec. 18, 1945, p. 9. The Tabriz goverrment issued manifasto Dec. 17, dealing 
with land reform, industrial developmen? and establishment of a popular guard. 
Text of manifesto: London Times, Dec. 18, 1945. p. 4. Iranian delegation at 
United Nations meeting in London received instructions «an. 28th to open direct 
negotiations with Russia. N. Y. T., Jan. 29, 1946, p. 1. 


26 GREAT Brirain—Greece. Signed an air services agreexrent at Athens. Text: 
l Greece No. 1 (1946), Cmd. 6722. i 


28 Austria (Provisional Government). The Government, headed by Karl Renner, 
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resigned but was asked to contenue in office until form=ticn of a new régime. 
N.Y. T., Nov. 29, 1945. >. 12. 


29 WanrCrmes. Text of President-Truman’s Executive Order3630, conferring certain 
authority upon tie-Chief of Cornsel in the preparasion o- charges af war crimes, 
ete.: D. 5. B.; ‘Dec. 2, I8<5, pp.. 398-899, 


December, 1948 


'8/Jonuary 12,1946 Losanese: REcoaerrion. Was granted by Switseriand-on Dec. 8. 
C.I. E. D., Noy. 25/Dex 9, 1945, p. 267. Ecuador took the seme ection Jan. 12. 
N.Y. T. Jan. 13, 1946 p. 20. 


3/January 12, 1946 Syrian RECOGRITION. a ky 3witzərland on Dec. 3. 
C. I. E- D., Now.-26/Dee. 9, 1945, p. 267. - Ecuedor anncunced recognition on 
Jan, 12. N. Y.T., Jar. 13, 1946, p. 20. 


3—January 30, 1946 Parmsrren. Arab League announced £ b«yeott oa all Jewish-pro- 
- duced goods from Palessine, effective Jan. 1st. N. Y. T., Cec. 4, 1945, p.9. Secre- 
tary Byrnes anc Britiso Ambassador exchanged netes at Wasairgton Dec. 10 on 
_ the establishment of a Joint Anglo-American Committe: of Inquiry on Palestine 
and European Jews. . Text: D. S. B., Dec. 16, 194E, pp. 858-959. President Tru- 
man named 5 members of the Dommittee. Sir Jchn E.Siagleton was appointed 
_ chairman of the Britis: delegation. N. Y. T., Dec. 11, 1645. pp. 1,13. Full list af 
members: London Tires, Dec. 11, 1945, p. 4. On, Dee-1: the Arab Council re- 
jected. coöperation with the Committee. N. Yo T., Des, 12, 1945, p. 11. The 
Committee helc hearings in Washington Jan. 7-14. 1946 N. Y. T., Jan. 8, 1946, 
p. 12 and Jan. 15, p. 8. Kings of Egypt and Saudi Amb jointly ‘reaffirmed on 
Jan, 16 at Cairo their belief that Palestine shoulc be an Arad country. Text of 
joint communiqué: N, F. T., Jan. 17, 1946, p. 10; Londen Tires, Jar. 17, 1946, p. 
4, Arab Higher Com-rittee refused Jan. 22 the British -equest for immigration of 
1,800 Jews per month. N. Y.T., Jan. 28, 1945, p.14. Tha Committee of Inquiry 
held hearings in London from Jan. 25 to Feb. 5. N. T. T., Jen. 25, 1946, p. 5; 
~ DS. B., Feb: F7, 1946, p. 245. Great Britain announced Jan. 30 thas immigration 
of 1,500 Jers per moxa would be eee Texs'of st-tement. N. Y. T., Jan. 31, 
` 1946, pp. 1, 12 


4  Geiar Berrarn—Unrrep States. Signed protocol at Bermuda re exclusive 
telecommunicetions acrangemants. Text: D. S. B., De=. #6, 1945, pp. 974-975. 


6 DenMAkK—Great Brrrarn. Signed agreement ir Loncon relating to money and 
property situated in bcth countries which have been susjected to special measures 
in consequence of enexcy occupation of Denmark. Tex: C. £. T. S. No. 11 (1945), 
Cmd. 6717. 


6 GREAT BRITAIN— PORTUGAL. - Signed two civil aviation agreements at Lisbon. 
London Timez, Dec. 3, 1945, p. 4. 


6 ITALY—UNrmD STATE. Reached agreement bea excnarge of notes at Washington 
regarding economic pelations. Text: D. S. B., Dec 9 1¢45. pp. 936-937. 


6 Porrocar—Untrep Scares. -Concluded si-trans2or2 agreement at Lisbon. 
-D. §. B., Dec 9; 194%, p. 941. 


6-18 Great Brrramn—Unicnp Sratas. Signed finandal agreement a; Washington on 
fs Dee. 6... Text: D. S B., Dec. 9, 1945, pp. 997-09 N F. T., Dec. 7, 1945, p. 12; 
Cong. Rec. (daily), cen. 30; 1946, pp. 604-605; Dept. +i State Commercial Policy 
Ser, No, 89. Partia. text: London Times, Dec. Y, 194E. g. 5. Text, together with © 
Joint statencent regerding settlement. for lenclease. reciprceal aid, ete.: Cmd. 


$ 
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6708. The agreement was ratified by the Housa of Commons on Dec. 13, and by - 
the House of Lords an Dee. 18. N. Y. T., Dec. 19, 1945, p. 1; London Times, Dec. 
19, 1945, p. 4. Joint statement regarding settlement for lend-lease, ete.: D. S. B., 
Dec. 9, 1945, pp. 910-911; London Times, Dec. 7, 1945, p. 5. Proposals for con- 
sideration by an -nternational conference on trade arc employment: G. B. M.S. 
No. 15 (1946), Zmd. 6709; D. S. B., Dec. 9, 1945, pp. 318-929. Analysis of pro. 
posals: pp. 914-928. 


6-27 REPARATION CONFEZENCE. Agreed Dec. 6 that the Inter-Allied Reparations Agency 


should be composed of a president, a secretary-genersl. and two assistants, desig- 
nated by Great Britain, France and United States, and an assembly on which all 
17 nations at the Conference should be represented. The agency will sit in Brus- 
sels. N. Y. T., Dac. 7, 1945, p.3. Ths Confererce clod Dec. 21 with the recom- 
mendation of an agreement fixing the percentages of “otal reparations fromi the 
three western zcnes of occupation allotted to eaca of the 17 nations participating. 
Summary of draft agreement: N. Y. T., Dec. 22, 1945. >. 7. Text of draft agree- 
ment: D. S. B., Jan. 27, 1946, pp. 114-121. Resolutions adopted: pp. 121-124. 
Text of Final Act [with annex]: GŒ. B. M. S. No. 1 (1346), Cmd. 6721; Canada. 
Treaty Ser. 1945, No. 23. Greece annaunced Dec, 27 ita rejection of the award to 
it, N.Y. T., Dec 28, 1945, p. 3; C. I. E. D., Dec. 23, 1945/Jan. 6, 1946, p. 8. 


7/15 Cumva—Unrrep STATES. Secretary Byrnes and President Truman made statements 


9 


10 


i 


12 


on U.S. policy toward China. Text of Byrnes’ szatexent: D, 8S. B., Dec. 9, 1945, 
pp. 930-983. Tex: of President’s statement: N. Y. T., Cec. 16, 1945, p. 3; D. 8. B., 
Dec. 16, 1945, pp. 945-946. 


PERMANENT COURT CF ARBITRATION. Colombia nemed Luis Lopez de Mesa, Jorge 
E. Gaitan and Silvio Villegas as judges. N. Y. PF., Dec 10, 1945, p. 4. 


 9-January 20, 1946 Jarannsm Occupation. Supreme Alliel Headquarters ordered 


Japanese Government Dec. 9 to take steps to end -he fewlal system of land tenure, 
to eliminate absentee ownership, etc. London Temes, Dec. 10, 1945, p. 2. Gen- 
eral MacArthur issued 2,000-word order abolisting Skintoism as the national 
religion of Japan. N. Y. T., Dec, 16, 1945, p. 1. General MacArthur's report on 
the occupation was released Jan. 2. Excerpts: A. Y. T., Jan. 3, 1946, pp. 1, 2. 
Summary of the agreement of Jan. 30 between United States and the Australian 
Government, acting on behalf of the Eritish Cormmonvealth Governments con- 
cerned on the British Commonwealth oceupation force in Japan: D. S. B., Feb. 10, 
1946, pp. 220-221. \ 


Compinep Boards. Joint statement by President Trumaa, Prime Minister Attlee 
and Prime Ministe> Mackenzie King ennounced termination of the Combined 
Production and Resources Board, and the Combined Faw Materials Board by 
Dec. 31, 1945. Th2 Combined Food Board will ptobelly be dissolved on June 
30, 1946. London fimes, Dec. 11, 1945. p. 3; D. 5. B., Dec. 16, 1945, p. 976. 


ARAB Leacur. Council desided to admit Egypt as a menber. C. I. E. D., Dec- 
10/19, 1945, p. 289. e 


GERMAN Occupation. Department of State issued declaration of its economic 
policy toward Germany for the guidance of U. S. oceupyirg authorities, and trans- 
mitted it to the other occupying Powers, Text, with Secretary Byrnes’ statement: 
N. Y. T., Dec. 12, 1345, p. 2; D. S. B., Dee. 16, 1945, pp. 960-965. 


12/ 14 Reine River. Centre] Commission for the Navigaticn of tLe Rhine opened meeting 


Dec. 12 at Strasbourg. Belgium, France, Great Britain, } etherlands, Switzerland 
and the United States participated. D.S. B., Dec. 16, 1945, pp. 957-958. [Desig- 
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nated “first pcst-war mesiing;” see, however, above, Now. 23-25, for earlier meet- 
ing.] Appointed L. I; Merchant to head a technical. committee ic keep Rhine 
River navigators informed of removal of mines, ete. N. Y. T., Dec. 15, 1945, p. 5. 
The next meeting will bə at Brussels, Jan. 17-18, 1946. 2.8. B., Jan, 20, 1946, 
p.. 74, 


14 -INTERNATIONAL FepErat:cn OF TRADE Unions. ' Dissohed at a meeting of its 
general council ir Londen. It came into exstence in 1208. London Times, Dec. 
15, 1645, p. 2. 


15/26 SPAIN. Departmeat of Ste i in Washington E E E aie of a French note 
‘Dee. 15, proposing tripertite discussions wita the Britisk an she question of policy 
toward the Franco régime. N.Y. T., Dec. 16, 1945, pp. 1-19. Tte United States 
and Great Britsin anmcunced on Deo: 26 readiness a s 3-nation discussion. 
N. Y. T., Dex. 27, 194, | pp. 1,8; London Times, Dee. 27. 1345, p 3. 


16-26 Fortran Minisrers Mearna (Moscow). Secretary Brracs, Foreign Commins 
Molotov and Foreign Secretary Bevin opened meetings at Moscow on Dee. 16. 
London Times, Dec. 1%, 1945, p. 4. Issued communi on Dec. 24, concerning 
procedure for the preperation of peace treafies. Text: X. F. T., Dec. 25, 1945, p. 
12; London Tires, Des. 27, 1945, p. 4. Meetings ende= Dec. 26, with the pub- 
Heaton Dec. 27, of a jott communiqué regerding future peace treeties with former 
enemy countries, the Far Eastern Commiss.on, Korea, ina, Rumania, Bulgaria, 
‘and a United Nations Commission for fhe control o= tomic energy. ‘Text: 
N. Y. T., Dec. 28, 1945, p. 4; D. S. B., Deo. 30, 1645 p>. 1027-1032; London 
Times, Dec. 28, 1945, pr. 4and 3; C. I. E. E., Dec. 20, 19¢5/Jan. €, 1946, pp. 22-29. 
Text of Secretary Byrazs’ radio report of Dec, 30: N. F. T., Des. 31, 1945, p. 4; 
D. S. &., Dec. 39, 1945, pp. 1033-1036, 1047. Text, w:ta test of joint pommaniqué: 
Dept. of State. Conference Ser. No. 79. Summary oi decisions reached at the 
. meeting: Fortnightly Summary of Internat-onal Events (N Y.), Jan. 1, 1946, pp. 
- 44-47, ' l 


i7 ` ' FINLAND—UNITED STATES. Finland made Tarnen of zcr 8,054.74 on its World 
War I debt, N. Y. T.. Dee. 18, 1945, p. 18. 


20 | ÅNGLO-AMERIAN CARIEEEAN Commission. Announcem=st was mede in Washing- 
_ ton of French and Duteh acceptance of invitation to jointze Commission. NY: Fa 
Dec. 21, 1945, p. 2; D. S. B., Dec. 28, 1945, p. -1023. 


20 Avusrris. ‘Parlicement zhose Karl Renner’ a3 Presidant xi the sacond republic. 
NY Ta Cec. 21, 19:5, p. 8. 


20/January 26, 1946 Eaypr--GREAT BRITAIN. Exchanged neces in London concerning 
revision of the 1936 treaty and looking to the indepecdence of Egypt. Texts: 
London Times, Jan. EL, 1946, p. 3. Excerpts: N. Y. TZ, can. 32, 1646, p. 10. 


21 Canaps-——Gruar. Brrrem. Signed air services agreeme-t at Hamilton, Bermuda. 
-N.Y.7.,. Dee 22, 1945, p. 7. 


22/23 Eexypr—Great Barrars, Text: of correspondence exchacged at Cairo concerning 
the prolongation of existing arrangemen:s regarding Se~ptian foreign exchange 
recuirements: Egypt No. 1 (1946), Cmd. 6720. 


22~-February 6, 1946 TYROL, Austrian Governmant issued stament pointing out that in 
requesting the return of South Tyrol it was not claining Trentino from Italy. 
Excerpts: V. Y. T., Dec, 23, 1945, p. 1L Extracts fom Chancellor’s (Dr. Figl) 
address. to Pelant Tendon Times, Cec. 22, 1945, p. 4. The Chancellor pro- 
posed Jan. 25 that Ita-y keep its Tyrolear investmer-ta, svan if a new treaty should 
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cede the area to Austria. N. Y.T., Jan. 26, 19-6, p. €. The Italian Government 
presented note to American, British, French Ambassadors in Rome, pressing its 
claim to a section of the South Tyrol. N. F. T., eb. 5, 1946, p. 8. Italian 
Premier reiterated claims and opposed all plebis-ites. N. Y. T., Feb. 7, 1946, p. 6. 


24 #GerMany—Huneary. Hungarian Government iesued cecree expelling all German- 
speaking residents from’Hungary. C.J. E. D., Dee. 20, 1945/Jan. 6, 1946, p. 9. 


27-January 31,1946 Carna. Kuomintang and Communist representatives met in Chung- 
king in effort to halt civil strife. The chief Communist delegate submitted written 
proposals. N. Y. T., Dec. 28, 1945, pp. 1, 6. Generalissimo Chiang Kai-shek 
proposed that.one member of his Government and one irom the Communist group 
confer with U, S. General George C. Marshall on procedures for ending hostilities. 
N. Y.T., Jan. 1, 1946, pp. 1,12. Cessation of hostilities was ordered Jan. 9 by the 
Government and Yenan régime. London Time, Jan. 10, 1946, p. 4; N. Y.T., 
Jan. 10, 1946, p. 1. Text of Chinese announcement: IN. Y. T., Jan. 11, 1946, p. 
' 10. The Chinese Armistice Commission announed Jan. 28 fighting had ceased in 
four northern provinces. N. FY. T., Jan. 29, 1945, p. 11. The conference to ar- 
range for a coalition government met Jan. 10-31, vith General Marshall as adviser. 
London Times, Feb. 1, 1946, p. 4; N. Y. T., Feb. 1, 1945, pp. 1, 3. 


28/29 France—Unirep Srares. Effected aviation agreemeri by exchange of notes 
Dec. 28/29 in Paris, Text: D. S. B., Dec. 30, 1945, po. 1059-1060. 


29 FrancE—Soviet Russia. Signed 5-year trade agre2men; on a most-favored-nation 
basis, London Times, Dec. 31, 1945, p. 3; N, Y. T Jan. 3, 1946, p. 8; Jan. 4, p. 11. 


31  Trustersnip. Speaking in London, Prime Ministe Peter Frazer of New Zealand 
made formal offer, placing Samoa under United ations trusteeship. N. Y. T., 
Jan. 1, 1946, p. 3. 


31/January 14, 1946 Ponianp ‘National Unity)—Sovimetr Russu. Moscow radio stated 
Polish National Council had ratified the treaty of Aug. 16, 1945, establishing their 
common frontier. N. Y. T., Jan. 1, 1946, p. 15 Russia ratified on Jan. 14. 
N. Y. T., Jan. 15, 1946, p. 8; C. I. E. D., Jan. 7/20 1946, p. 48. 


January, 1946 
1 JAPAN, In an imperial reseript Emperor Hirohito disclaimad divinity. N. Y. T., 
Jan. 1, 1946, p. 1. Texts of rescript and General MacA-chur’s message: p. 15. 


1/10 Great Brirarn—S1am. Signed peace treaty Jan. 1 at Singapore, by which Siam 
agreed to conform to international control of rice distribution, and to joint interna- 
tional tin and rubber agreements of the United Naticns. ‘ext: Cong. Rec. (daily), 
Feb. 8, 1946, pp. 1158-1154; N. Y. T., Jan. 2, 19-6, p. 4. Summary: London 
Times, Jan. 2, 1946, p. 3: C. J. E. D., Dec. 20, 1945/Jan. 5 1946, pp. 31-32. An- 
nouncement was made Jan. 10 of resumption of dip-omatm relations. N. Y. T., 
Jan. 11, 1946, p. 9; London Times, Jan. 11, 1946, p. 3. 


2 Poranp (National Unity)— YUGOSLAVIA. Signed an agreement at Belgrade for 
repatriation within six months of 25,000 Poles who frst szżtled near Banja Luka 
and Prijedor sixty years ago. N. Y. T., Jan. 4, 1946, p. E. 


2-138 Peace Treaties. French Cabinet approved a note io the Allies asking further 
information on the peace treaty proposals drawn up by the Foreign Ministers at 
Moscow, Dec. 16-26. N. Y. T., Jan. 3, 1946, p. 8. The note was handed to the 

©- U.S. Ambassador in Paris for relay to Great Britain, Russia and the United States 
on Jan. 3. London Times, Jan. 4, 1946, p. 4. Secretary Byrnes’ note of Jan. 13 to 
France gave assurances in the name of the three countries that the views of the 
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small nations would be ecnsidered when the final pexe treaties are drafted after a 
proposed conference in Paris in the spring of 1946. Text of note: M. Y. T. Jan. 
19, 1946, p. 6; D. S. B., Jan. 27, 1946, pp. 112-113. 


3. AEN Enemies.  Announzement of U. 8. memorapcum 70 swelve American Re- 
publics regarding disposition of cases of en2my aliens now in ths United States, 
being persons deported for security reasons by.thess Imerman Republics. Text of ` 
memorandum: D. 3. B., Jan. 6-13, 1946, pp. 33-34. 


3 CZECHOSLOVAKIA — UNITET Srarms. Signed air treasport egreement at Prague. 
DS. B., Jan. 20, 1946, p. 83. 


5/24 Sram-—Unrrep Srares. Resumed diplomatic duis on Jen. 5. N. Y. T., Jan. 
6, 1946, p. 28; D. 8, B., Jan. 6-13, 1946; p. 5. Acxng Særetary of State Acheson 
. announced Jan. 24 that Siam had agreed to recognise zae treaties end other in- 
. ternational agreements m force between the two comtries before the war, including 
- the commercial treaty cf 1937, extradition treaty œ 1922 aad the 1925 agreement 
for waiver of oe and visa fees. N. Y. T., Jaz. 25, 7926, p. 10; D. &. B., Feb. 
3, 1946, p. 178: ; 


6° AMERICAN Repusiics, Anncuncemert was made ir Wastimgton of an Ecuadorian 
proposal for the creation of a permanent commissicn of corciliation end investiga- 
tian to consider disputes arising in the Western Herisphete. N. Y. T., Jan. 7, 1946, 


pe 


p. 7. 


6 - Coar, Signature on Jan. 4 was announced i Lond of &1 egreement for the estab- 
lishment of the European Coal Organizstion, wih headquarters in London, to 
operate for one year. Signatories: U. S., areat Entain, Belgium, France, Nether- 
Jands, Luxembourg, Norway, Denmark, Greece end Tirkey.. N. Y. T.,-Jan. 7, 
1946, p. 6; London Times. Jan. 7, 1946, p. 8 Text: €. B. M. S. No.. 1 (1948), 

Cmd. 6732. 


7 AUSTRIAN Rucocnrrron Granted by: the United tates, Great Britain, Russia and 
France. N. F. T., Jan. 8, 1946, p. 8; D. 8. En dar. 2), 1946, p. 81. Text of 
British statement: [sadn Times, Jan. € 1946, £. 4. 


7 TANGER, Franse and Great Britain exchanged retijice<ions in Paris of the agree- 
ment for the reéstablichment of the interr-ational aaa of Tangier, signed 
Aug. 31, 1948.. ' Lonċon es Jan. 8, 1946, p. =; T. I. Z. D., Jan. 7/20, 1946, p. 
at. 


1/24 Atomic Enerar. A Committee on Atomi Energr was set up Jan. 7 by the Depart- 
ment of State, under the chairmanship of. Deen Aeheson. Members and con” 
sultants: D. S. B., Feb. 3, 1946, p. 177. Text a= Sec-atary-Bymes’ statement on 
resolution adepted at the Foreign Minis~ers’ mesting =x Moscew: D., S. B., Jan. 20, 
1946, p. 58: N. Y. T., Jan. 8, 1946, p. 6. Secretary Byrnes made statement on 
control of atomic energy at the Jan. $4 session of the United N ations: General 
Assembly. Text: D. S. B., Feb. 3, 1945, p. 142. 


8/9 Korean Occuvarion. American and Soviet Commanding Generals exchanged 
notes regarding conference of Russian and American representatives to discuss 
problems arising from the occupation. Texts: D. 3. =., Jan. 27, 1946, pp. 111-112. 


10 Ivaty—Sparm. Signed treaty of commerce in Rome. -andon Times, a 11, 1946, 
p. 8; C.T. EB. D., Jan. 7/20, 1946, p. 43. i 


10-February 15 Unrep Netrons. General Assemblr First session pani in Landon 
on Jan, 10, end elected as President Hanri Spsak of 3elgium, N. Y. T., Jan. 11, 


1] 
11 


12 


14 
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1946, p. 1. U. S, delegation and staff: D. S. B , Dec. 30, 1945, p. 1056. On Jan. 
12 it elected as non-permanent members of the Security Council, Brazil, Poland 
and Australia for two years; Mexico, Egypt and Thes Netherlands for one year; 
also elected sever.teen of the eighteen members cf the Economic and Social Council. 
List: N. Y. T., Jan. 13, 1946, p. 1; London Times, Jan. 14, 1946, p. 3. On Jan. 14 
New Zealand withdrew its candidacy and the final place on the Security Council * 
was given to Yugoslavia. N. Y. T., Jan. 15, 1946, r. 6; London Times, Jan. 15, 
1946, p.3. On Jan. 14 Secretary Byrnes pledged U. 5S. coöperation for world peace 
and urged adoption oi the resolution proposec by she United Kingdom, China, 
Russia, France, Canada and the U. S., concerning conzrol of atomic energy. Text 
of address: N. Y. T., Jan. 15, 1946, p. 6; U. N. A. J.. Jan. 15, 1946, pp. 103-106; 
London Times, Jan. 15, 1946, p.4. On Jan. 18 Bussien delegate Gromyko spoke on 
the importance of coöperation and against rev.sion cf the Charter. Text of ad- 
dress: N. Y. T., Jan. 19, 1946, p. 8; U. N. A. J., Jan. 19, 1946, pp. 204-207. The 
Lebanese delegate on Jan. 19 urged withdrawal of British and French troops from 
Syria and-Lebanon. N. Y. T., Jan. 20, 1946, p.1. Taxt of address: U. N. A. J., 
Jan. 21, 1946, pp, 260-262. Adopted Jan. 24 aresoluzion calling for the establish- 
ment of a commission to study the control of atomic anergy. London Times, Jan. 
25, 1946, p. 3; N. Y. T., Jan. 26, 1946, p. 1. Text of resolution: p. 3; U. N. A. J., 
Jan. 25, 1946, pp. 291-292; D. S. B., Feb. 10, 1945, p. 198. Approved terms of 
appointment ol the Secretary General. N. Y. ™., Jan. 25, 1946, p. 3. On Jan. 29 
adopted the repcrt of the Social, Humanitariam and Dultural Committee, calling 
on the United Nations to continue the League of Nations’ work for the control of 
drugs. London Times, Jan. 30, 1946, p. 3; U. N. £. J., Jan. 30, 1946, p. 355. 
Ratified the appointment of Trygve Lie as Secvetary General. N. Y. T., Feb. 2, 
1946, p. 3; London Times, Feb. 2, 1946, p. 4. He tcok office Feb. 2. N.Y. T., 
Feb. 3, 1946, p. é. Voted on Feb. 12 for an investigasion of the European refugee 
problem. N. Y. T., Feb. 13, 1946, p. 1. Or Feb. 18 Cuba presented a draft 
declaration on human rights. N. Y. T., Feb. 14, 1946, p. 6. Summary: C. S. 
Monitor, Feb. 14, 1946, p. 2. Approved the Fa*rfield “Conn.)-Westchester (N. Y.) 
area for the permanent site and New York City for an interim location on Feb. 14. 
N.Y. T., Feb. 15, 1946, p. 1. Adjourned Feb. 15 unt] Sept. 3, when it will recon- 
vene in New York. N. Y. T., Feb. 15, 1946, pp. 1, 2. Member countries: p. 2. 
[Report of U. S. Delegation gives Feb. 14 as cosing date. Text of report: Dept. 
of State. Conf. Ser., No. 82.] Officers and members of committees: C. S. Mon- 
itor, Feb. 19, 1946, p. 9. Report by Sen. A-thur Vandenberg to the Senate: 
. Cong. Rec. (daily) Feb. 27, 1946, pp. 1726-1720; N. Y. T., Feb. 28, 1946, p. 4. 


ALBANIA. Constituent Assembly voted for a repudican form of government. 
N. Y. T., Jan. 12, 1945, p. 4; London Times, Jan. 12. 1846, p. 3. 


Harr. President Elis Lescot was forced to resign. A <hrze-member military junta 
assumed power. N. Y. T., Jan. 12, 1946, p. 1. 


Greece—Unirep Stares. American Ambassader presanted note to Greek Foreign 
Office informing the Greek authorities of the approval by the Export-Import Bank 
of a $25,000,000 losn io the Greek Governmert. Text: D. S. B., Jan. 20, 1946, 
pp. 78-79, 


Great Britain—UnitEp Stares. Issued joins pokecy statement, setting forth 
recommendations atecting economic developm2nt o? territorial and colonial pos- 
sessions in the Caribbean area. N. Y. T., Jan. 17, 1946, p. 8. 


14/16 Great Bairarn—GuatemaLa. Great Britain invited Guatemala to bring the dis- 


pute over British Honduras (Belize) before the Interre.ticnal Court of Justice to be 
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created by the United Nations. London Times, Jan. 15, .946, p. 4; C. I. E. D., 
Jan. 7/20, 1946, p. 89. Announcement was made Jan. 16 of Guatemala’s ac- 
ceptance of the proposal. N. Y. T., Jen. 17, 1946, p. & 


14/19 Reparations (German). Pursuant to the Reparaticn Corferenre held in Paris, 
Nov. 9-Dec, 21, 1345, representatives of 7 countries particizating met in Paris and 
signed an agreement on reparation from Germany, or. tLe 2stablishment of an 
Inter-Allied Reparation Agency and on the restitution of nneżary gold. Text: 
D. S. B., Jan. 27, 1946, pp 114-121. Sir Desmond Mortor was appointed Jan. 19 
as United Kingdom delegate to the Agency. Londch Times, Jen. 19, 1946, p. 4. 


15-February 11 Great Berrarns—OUnrrep Starnes. U.S. delegaticn to the Civil Aviation 
Conference which opened in Bermuda Jan. 15: D. S. B. Jan. 20, 1246, p. 75. 
Signed Final Act, an Air Transport Agreement, anc a dosument entitled Heads 
of an agreement fcr use by civil aircraft of naval and cir bases m ereas leased to the. 
‘Government of the United States of America under an agreement with the Gov- 
ernment of the United Kingdom, dated March 27, 1941 Text of documents: 
Cong. Rec. (daily), Feb. 18, 1946, Appendix, pp. A847-A8&. ‘Text cf joint press 
release: M. Y. T., Feb. 12, 1946, p. 4. Summary cf Air Transport Agreement: 
London Times, Feb, 12, 1946, p. 4. 


15-February 18 INTERNATIONAL Mimirary Tripunat (Far Zast). Sir William Webb of 
Australia was named a member. London Times, Jan. 14 1946, p. 3. General 
. MacArthur issued order Jan. 19 establishing an internatioral military tribunal for 
the Far East, and made public a charter under which the tribunal will work. 
Tokyo will be the permarent seat. Members will total rot fewer than five, nor 
more than nine, ard will be appointed by the Supreme ALiec Command from names 
submitted by Aled signatories to the surrender documert. N. Y. T., Jan, 19, 
1946, p. 5, and Jan. 20, p. 17. Announcement wa3 made dan. 25 that all nine 
nations signatary tə the Jepanese surrender had agreed to participate in the Tribu- 
nal. N. Y. T., Jan. 25, 1946, p. 8. On Feb. 18 General MacArthur announced 
that Sir William Webb wculd head the -member Troibuma. Sessions are to open 
‘about April 15. N. Y. T., Feb. 19, 1946, p. 12, 


17-February 16 Unimep Nations. Security Council. Hek first nesting in London end 
elected N, J. O. Mekin of Australia as president on Jan. 17. List of members: 
- N. Y.T., Jan. 18, 1946, p. 10. On Jan. 19 Iran formally ch-rged Russia with inter- 
fering in its interral affairs and asked the Council to invesigste and make recom- 
mendations. Text of letter: N. Y. T., Jan. 20, 1946 p. 1; U. N. S. C. J., Jan 24, 
1946, p. 13. Fussia and tae Soviet Ukraine on Jan. 21 asked the Council to put an 
end to British military actions in Greece and Java. N. Y.T. Jan. 22, 1946, p. 1. 
Texts of letters: p. 4; U. N. S. C. J., Jan. 24, 1946 po. 4-15 On Feb. 6 Mr. 
Vishinsky agreed not to press his charge that Britisk troops in Greecsa constituted 
a threat to wcrid peace and withdrew his demand shat tae Ccuncil recommend 
their withdrawal, Y. Y. T., Feb. 7, 1946, pp. 1, 11. Oz Feb. 7 the Ukrainian 
delegate asked tke Council to investigate the Indcnesiar situation. N. Y. T., 
Feb. 8, 1946, p. 1. The Council turned down this proposa- or Feb. 13. N. Y.T., 
Feb. 14, 1946, pp. 1,6. On Feb. 15 Russia joined in the S~rian-Lebanese demand 
for withdrawal of foreign trcops from the latter two countres. N, Y.T., Feb. 16, 
1946, pp. 1,5. On Feb. 16 the United States proposed thas Eritain, France, Syria 
and Lebanon undertake regotiations for fhe removal af taes troops. This pro- 
posal was vetoed dv Russia. The Council adjourred afer agreeing io meet in 
New York abcut Aprillss. N. Y. T., Feb. 17, 1946, pp. _, 27. — l 


18 Huneary--Unirep States, Diplomatic relations were sumed when Aladár 
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Szegedy-Maszak presented letters of credemce es Minister at Washington. 
D. S. B., Jan. 27, 1946, p. 182. 


18 Iraty—Unirep Stares. Thirty-year credit plan uncer which Italy will pay for its 
purchases of surdlus war material was made known. Part of the payment may be 
elected by the Uniced States in the form of support tor an extended cultural rela- 
tions program. N. Y.T., Jan. 19, 1946, p. 6. 


18 JAPANESE Property. Transfer of Japanese property in the Territory of Hawaii to 
the United States was effected by means of a protozol signed in Washington by 
agents of the U. S. and the Swedish Government, the latter having acted as custo- 
dian of the property from the outbreak of the war. ©. S. B., Jan. 27, 1946, p. 131. 


18 Transsorpan. British High Commissioner for Palestine and Transjordan com- 
municated to tha Emir Abdullah the British Goverrmment’s decision to establish 
his country as & sovereign independent state. TLondcn Times, Jan. 19, 1946, p. 4. 


18-February 1 Counci oF Forsian Ministers. L[eputies of the Foreign Ministers 
opened meetings Jan. 18 in London, and disposed of procedural matters, prepara- 
tory to the work of drafting the peace treaty wth Italy. London Times, Jan. 20, 
1946, p. 4; N. Y. T., Jan. 20, 1946, p. 29. On Jan. 21 Italy entered a plea to 
administer its colonies. N. Y.T., Jan. 22, 1946 p.4. France made known Feb. 1 
its insistence that the region of Briga and ‘Tenca on tae Italian frontier should be 
turned over to Frarce. N.Y. T., Feb. 2, 1946 pp. 1, 4. 


19 Rumania. Announcement was made that the Rumarian Armistice Commission, 
serving as liaison between the people and the Alied Ccntrol Commission, had been 
abolished. N. Y. T., Jan. 20, 1946, p. 32. 


19/February 6 Trusreesaip. Foreign Minister Bidau:t of France stated in the General 
Assembly of the United Nations on Jan, 19 that his Government was ready to 
study terms by which arrangements could be dafinec. for placing the mandates of 
Cameroons and Togoland under United Nations trusteeship. London Times, 
Jan. 21, 1946, p. 3. The French Cabinet aushorised the Foreign. Minister to 
negotiate an agreement placing the mandates ender Jnited Nations trusteeship. 
N.Y. T., Feb. 7, 1946, p. 10. 


20 Breutcrom. King L2opold expressed desire that she new Parliament about to be 
elected should pass a law providing for a plebiscite ar tke question of his return. 
N. Y. T., Jan. 21, 1946, pp. 1, 2; London Times, Jan. 21, 1946, p. 4. 


20 | Cuina—FRancy. Settled the case of François Curcopiro, thus paving the way for 
an agreement banning extraterritoriality. N. Y. T., Jan. 21, 1946, p. 8. 


` 21/22 AUSTRIAN Occupation. John G. Erhardt was appointec on Jan. 21 the U, S. politi- 
eal representative to the Austrian Government—also to serve simultaneously as 
political adviser t General Clark, U. 8. member of tke Allied Council until such 
time as a 4-Power agreement is concluded to modify the present control machinery. 
D. S. B., Feb. 3, 1946, p. 177.. On Jan. 22 the Counci. agreed to permit a free ex- 
change of surplus goods and services between ~he various zones. Commanders 
also agreed to ask their Governments to authorize trem to make regulations to 
permit resumption of navigation on the Danube. N, F. T., Jan. 23, 1946, p. 12. 


22 German Navr. Text of Anglo-Soviet-American communiqué on the disposal of the 
German Navy: D. 8. B., Feb. 3, 1946, p. 173. 


23 Itaty—Yucostavia. Announcement was made zhat disputed frontiers would be 
examined by a commission composed of British. Amazican, Russian and French 
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diie of the Foreign Lemisters, now preparing a drait peace tresty with Itely. 
London Times, Jen. 23, 1646, p. 4. 


28-February 18 Untrep Natiore. Economix and Social Counci. 18-member Council 


25 


28 


held first meeting m London Jan. 23. Sir H. Ramaswemi Mudalisr of India was 
elected president. - N. Y. T., Jan. 24, 1946, p. 5; London Tenes, Jar. 24, 1946, p. 4. 
‘Members: N. Y. F., Feb. 15, 1946, p. Z. Session adjourned. Feb. 18 until May 25 in 
New York. N. Y.T. Ea. 19, 1946. p. 4; London Times, Feb. 19 1946, p. 3. 


 Camwa—Srim. Sida tresty of amity, providing for the esta .lishment of diplomatic 


relations and prosection ui the natiorals of either cointry-in ey of the other. — 
N. Y. T., Jan. 24 1946, m 4. 


GREAT BRrrAIn—GHEECE. Announcec conclusion of negotiations oz the economic, 
_ financial and currency situation in Greece. London Tinss. Jan. 25, 1946, p. 4. 
. Summary of agreement:.can. 26, p. 4 n i 


GREECE—UNTITED Srates. Announcement was made of exckange of notes Jan. 2 
and 11 in which Greece: promised to follow liberal zconomie polices. N. Y., T., 
Jan. 26,-1946, p. 4. Tex-s: D. S. B.. Feb. 3, 1946, Dp. 175-176. 


Bretton Woops Acreemexrs. List of members of ‘tke International Monetary 
Fund and the Internationel Bank for Reconstructior, and countries invited to send 
observers: D. S. 3., Feb. 10, 1946, p. 219. 


28 SPAIN—SWEDEN. Armouneed signature of a commercial agreement. N. b ae’ be 
Jan. 29, 1946, p. &. 

29 Jews IN Ausrrra. Chanzellor Figli ard Foreign Minister Bester gave assurances 

E that Jews would regain þeir property. N. Y. T., Jan. 32, 1946, p. 7. : 

31 Brazi. ‘General Turico Caspar Dutra was inaugurated az President. N. Y. T., 
Feb. 1, 1946, Denne 

February, 1946 

1. BELGIOM—UNITED STATES: Rvehanesd notes at Erussek, reciprocally. granting 


interim air rights. D. i. B. Feb. 17, 1946, p. 263. 


1/4 Hunaary. Hungery wag proclaimed s republic on Fé. 1, enc. Premier Zoltan Tildy 


- was sworn in as Presideax. N. Y. T., Feb, 2, 1946, p. 4: C.I. E. D., Jan, 21/Feb. 
8, 1946, p. 66. The National Assembly elected Ferenc Hazy Premier on Fed, 4. 
N.Y. T. Feb. 5, 1946, x T. 


- FinLaANp—-FrancE. Sigred one-year PE ird, acecmpanied by an accord 


-on terms of payment. I. Y. T. Feb. 5, 1946, p. &. 


War Crimes. Supreme Dourt of the United States Jecided shat the military com- - 
mission trying General Tamashita had proceeded oe N. Y. T., Feb. 5, 1946, 
pp. 1, 12. ' . 


Ecyrr—Garar pei E, STATES. I NE A was made in Cairo that 

. Egyptian notes had formally inquired when troop withdrawals would be made. 
Both replies indicated Eat departures would depend an disposal of surplus prop- 
‘erty. N.Y. 7. Feb. €, 1946, p. 12 


| RUMANIAN Recoexrrion. Announcement was made-of Seated by Gri Britain 


and the United States >` the goverrment headed ty Dr. Petru Groza, N. Y.T. 

Feb. 6, 1946, p>. 1, 1Gz London Tsmes, Feb. 6, 1346 p & Tha U.S. Political 
Representative in Rumenia transmitted a note to the P-esident of the Rumanian 
Council of Min:sters, stating that cn the basis of recuirsments agreed to by Dr, 


6/9 


10 


11 


12 
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Groza and the Commission, set up in accordance with decisions of the Foreign 
Ministers meeting at Moscow, composed of A. T, Viskinsky, W. A. Harriman and 
Sir A. Clark Keir, the U.S. is prepared to recognize she government of Rumania. 

Text: D. S. B., Feb, 17, 1946, p. 256. 


INTERNATIONAL BANK FOR RECONSTRUCTION & DEVELOPMENT. Fred M. Vinson 
and William L. Clayton were confirmed by the S2nate cs U.S. Governor and Alter- 
nate Governor of she Bank for 5-year terms, and Emilio G. Collado as U. 8. Execu- 
tive Director of tne Bank for a 2-year term. J. S. B, Feb. 17, 1946, p. 262, 


- INTERNATIONAL McnetaRy Funo. Fred M. Vinson and William L. Clayton were 


confirmed by the Senate as U. S. Governor and Alternate Governor of the Fund for 
5-year terms, ani Harry D. White as U. S. Exerutive Director for a term of two 
years. D.S. B.. Feb. 17, 1946, p. 262. 


INTERNATIONAL CoJRT oF Justice. Fifteen jucges were elected by the United 
Nations Assemb_y and Security Council on Feb 6. Fersonnel: N. Y. T., Feb. 7, 
1946, p. 8. On Feb. 9 at the drawing to determine Court terms, the judges from 
United States, Eussia, Mexico, Norway and Belgium received 6-year terms. 9- 
year terms went to France, United Kingdom, Brazil, Chile and El Salvador, while 
the 3-year terms were awarded to Canada, Yugoslavia, Poland, Egypt and China. 
N. Y. T., Feb. 19, 1946, p. 24. Personnel: N. Y. T., Seb. 15, 1946, p. 2. 


Mexican Or. British Foreign Office announced aignatare of agreement in Mexico 
City by Mexican, Dutch and British Governmerts, prcviding means for determin- 
ing compensation to Dutch and British subjects Zor oil properties expropriated by 
Mexico in-1988. N.Y. T., Feb. 8, 1946, p: 6; London Times, Feb. 8, 1946, p. 4. 


Inpongsia. Acting Governor General in the Necherlends East Indies announced 
Dutch offer of a rew status: a commonwealth wita the r ght of self-determination of 
full freedom, or partnership within the kingdom, Texzof announcement: N. Y. T., 
Feb, 11, 1946, p. 2; London Times, Feb. 11, 1945, p. 4 


Austrian Occupation. Unable to reach agreement on Russian claims to German 
assets in Austria the Alied Council for Austria referred the question to the United 
States, Great Br.tain and France for decision. V. Y. T., Feb. 12, 1946, p. 12. 


Tourxey—Unitep Srates. Signed air transport sgreement at Ankia, N.Y. T; 
Feb. 16, 1946, p. 56. 


12/16 ARGENTINA—UNITED States. United States issuzd Blue Book charging that Ger- 


13 


14 


14 


mans were using Argentina as a base for building a new Nazi régime. Documents 
captured in Germany were the basis for the charges. H. Y.T., Feb. 18, 1946, pp. 
1, 17. Text: Dept. of State. Inter-American Series No. 29. Foreign Minister 
Cook’s statement of Feb. 16 declared the Blue Book violated U. S. pledge of non- 
interference. N. Y. T., Feb. 17, 1946, p. 1. 


GERMAN PROPERTY. Spanish Government’s “noze verdale” recognized the Allied 
Control Council for Germany as the successor cf the ‘German Government, thus 
facilitating the work of searching out and sequestrasing German hidden assets, 
N. Y. T., Feb. 14, 1946, p. 15. 


ALBANIA. Belgrade radio reported that the Albarian Government had ordered ex- 
propriation of all foreign-owned companies and businesses in Albania. N. F, T., 
Feb. 15, 1946, p. & 


Campopia—Frenca Inpo-Cuma. King of Camkodia end High Commissioner of 
French Indo-Chra signed pact granting autonomy of administration to the 
French colony of Cambodia. N.Y. T., Feb. 15. 194€, p. 2. 
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Meurreartire CONVENTIONS 


An SERVICES TRANSIT AGREEMENT. Chicago, Dec. 7, 1944. 
Acceptance: 
Nicaragua. Dec. 28, 1945. D.S. B., Feb. 3, 1946, p. 121. 
AIR TRANSPORT AGREEMENT. Cxcágo, Dec. 7, 1944. 
Acceptance: 
Nicaragua. Dee. 28, 1945, 2, 8. B., Feb. 3, 1946, p. le. 
AVIATION. Interim Agreement. Chicago, Dec. 7, 1944. 
` Acceptance: 
Nicaragua. Dec. 28, 1945. D. S. B., Feb, 3, 1946, p. Iv1. 


Aviation CONVENTION. Chieage, Dec. 7, 1944. 
Ratifications deposited: l 
Nicaragua. Dec. 28, 1945.. 
Paraguay. Jan: 21, 1046. 3 §. B., Feb. 3, 1946, p. 171. 
Poland. . N. Y. T., Jen. 24, 1948, p. 4 
Turkey. Dec. 20, 1945. D S.B., Feb. 3, 1946, p. 171 


INDUSTRIAL PROPERTY. London June 2, 1934. 
Adherence: Ì 
Luxembourg (effective Deo. 30, 1945). D. S. B., Jan. 22 1946, p. 61. 


Inver-AMERICAN INDIAN Instircrm. Mexico City, Nov. 29 140. 
Adherence deposited; 
Guatemala, Oct. 30, 1945. D. S. B., Jan. 20, 1346, p. =3. . 


Rapio COMMUNICATIONS REGULÆIIONS. Additional Protocol Cairo, April 8, 1938. 
Adherence: 
Luxembourg. June 18, 1945, D. S. B., Dec. 23, 1645, p. 399. 


Rapio COMMUNICATIONS REGULETIONS AND Proroco,. Resision, Cairo, April 8, 1938. 
` Adherence: 
Luxembourg. June 13, 1945. D., S, B., Dec. 23, 1945, >. 999. 


SANITARY CONVENTION. Paris, cune 21, 1926. Amendmen> Washington, Jan. 5, 1945. 
Application to: 
Certain British colonies and <erritories. Sept. 20,1945. D. S. E., Jan. 6-13, 1946 pp. 
40-42. 
Ratification deposited: 
Canada. Nov. 20, 1945. D.S. B., Jan. 6-13,. 1346, p. 0. 


Sanrrary CONVENTION FGB Åm Navieation. The Hague, april 12, 1933. 
Acceptance deposited: 
On behalf of certain Eritish colonies and territories. Sepu. 10, 1945. D. S.B., Jam. 20, 
1946, p. 81. 
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es SOURT OF THE UNITED ST7ATES= 
E ‘February 4, 1946.] i 


Belligerent may establish triburals for trial of members o- erenr7 forses for viclaticn of. 
the laws of war; such tribunal may'be created and functiom arter close of hostilities; the 
law of war imposes responsibility on commanding officers to take all possible end appropriate 
measures to prevent violations by troops under their command; such Military Tevunale are 
not bound by Constitutional requirement for due process in domestic sense cf the term. 


Mr. Chief Justice &roxn Celivered the opinion af the Court. 


No. 61 Miscallaneous is an application for leave to file a petition for writs 
of habeas corpus and prohibition in this Court. No. €72 is a petition for cer- 
_ tiorari to review an order of the Supreme Court of the Commonwealth of the 
Philippines (28 U.S.C. § 849°, denying petitioner’s applzation 30 that ecurt 
-= for writs of habeas corpus and prohibition. As both applications raise sab- 
stantially like questions, and because of the importance and novelty of same 


- of those presented, we set the two applications dowr: fcr cral argnment as one 


case. 
71 From the petitions and supporting papers it appears that priar to Septem- 
ber 3, 1945, petitioner was the Commanding General o? tie Fourteen Army . 
Group of the Imperial Japanese Army in the Phikprpine Islands On that 
date he surrendered ta and became a prisoner of waz cof the- United Stetes 
_Army Forces in Bagu:o, Phifippine Islands. On Sepcerber 25th, by order 

of respondent, Lieutenant General Wilhelm D. Styr, Commanding General 
. of the United States Acmy Farces, Western Pacific, which command embraces . 
the Philippine Islands, petitioner was served with a charge prepared by zhe 
Judge Advocate General’s Department of the Army, purporting to charge 
petitioner with a viclazion of she law of war. On October 8, 1945, petitiorer, 
after pleading not guilty to the charge, was ‘held for trial before a military 
commission of five Army officers appointed by order of General Styer. The 
order appointed six Army offizers, all lawyers, as defense counsel. Throuzh- 
out the proceedings which followed, including those before this Court, de- 
‘- fense counsel have demonstrated their professional skill snd resourcefulness 
and their proper zeal for the defense with which they were charged. 

` On the same date a bill of particulars was filed. by the prosezution, and she 
© commission heard a motion made in petitioner’s betalt ta dismiss the chazge - 

on the ground that it failed to state a violation of the law of war. On Octo- 
ber 29th the commission was reconvened, a supplements bill o? particulars 
was filed, and the motion to dismiss was denied. “Tha trial then proceeced 
until its conclusion on December 7, 1945, the commis3icn hearing two hun- 
_ dred and eighty-six witnesses, who gave over three thousand psges of testi- 

* Nos. 61 Miscellaneous and 672. October Term, 1945, 
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mony. Ka that date vetitioner was found guilsy of the offense as charged 
` vA ntenced to deata by hanging. | 

“he petitions for habeas corpus set up that the detention of petitioner for 
Pi purpose of the trial was unlawful for reasons which are now urged as 
showing that the military commission was without lawful authority or juris- 
diction to place petitioner on trial, as follows: 

(a) That the militery commission which tried ard convicted petitioner 
was not lawfully created, and that no military 3ommission to try petitioner 
fcr violations of the law of war could lawfully be con-2ned after the cessation 
of hostilities between the armed forces of the United States and Japan; 

(b) that the charge preferred against petitiorer fails to charge him with a 
violation of the law of war; . 

(c) that the commission was without authority ard jurisdiction to try and 
convict petitioner because the order governing the procedure of the commis- 
sion permitted the admission in evidence of derositicns, affidavits and hear- 
say and opinion evidence, and because the commission’s rulings admitting 
such evidence were in violation of the 25th aad 33th Articles of War (10 
U.S.C. §§ 1496, 1509) and the Geneva Convenzion (47 Stat. 2021), and de- 
prived petitioner of a fair trial in violation of the due process clause of the 
Fifth Amendment; 

_ (d) that the commission was ‘without authority and jurisdiction in the 
premises because of the failure to give advance notice of petitioner’s trial to 

the neutral power rerresenting the interest of Japem as a belligerent as re- 

quired by Article 60 of the Geneva Convention, 47 Stat. 2021, 2051. 

On the same grounds the petitions for writs ef prohibition set up that the 
commission is withous authority to proceed wish the trial. 

The Supreme Court of the Philippine Islards, after hearing argument, 
denied the petition for habeas corpus presentec to rt, on the ground, among 
others, that its Jurisdiction was limited to an inquiry as to the jurisdiction of 
tae commission to place petitioner on trial for she offense charged, and that 
tae commission, being validly constituted by tke ord2r of General Styer, had 
jurisdiction over the person of petitioner and over the trial for the offense 
charged. . 

In Ez parte Quirin, 317 U. S. 1, we had occasion to consider at length the 
sources and nature of the authority to create militery commissions for the 
trial of enemy combatants for offenses agains; the law of war. We there | 
pointed out that Conzress, in the exercise of the pawer conferred upon it by 
Article I, § 8, Cl. 10 cf the Constitution to ‘deine and punish . . . Offenses 
against the Law of Nations . . . ,”’ of which the law of war is a part, had by 
the Articles of War (10 U.S.C. §§ 1471-1593) recognized the “military com- 
mission” appointed by military command, as it had previously existed in 
United States Army practice, as an appropriate tribunal for the trial and 
punishment of offenses against the law of war. Article 15 declares that “the | 
provisions of these azticles conferring jurisdiction upon courts martial shall 
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not be construed as depriving military commissions . . . or other military 
tribunals of concurrer.t jurisdiction in respect of offender: or offenses that by 
statute or by the law of war may be triable by such m_litary commissions 
.. . or other military tribunals.” See a similar provision of tae Espionage 
Act of 1917, 50 U.S.C. § 38. Article 2 includes among those persons subject 
to the Articles of War the personnel of our own military <tablisament. But 
this, as Article 12 indicates, does not exclude from the dass of persons sub- 
ject to trial by military comm.ssions “any other person wzo by thə law of war 
is subject to trial by military tribunals,” and who, under Article 12, may be 
tried by court martial, or urder Article 15 by military «2mmission. | 

We further pointed out that Congress, by sanctioning | rial‘of enemy com- 
batants for violations of the iaw of war by military commission, had not at- 
tempted to codify the law of var or to mark its precise bo_ndaries. Instead, 
by Article 15 it had incorporated, by reference, as within the preéxisting 
jurisdiction of military commissions created by appropriate military com- 
mand, all offenses which are defined as such by tke law cf war, and which 
‘may constitutionally. be included within that jurisdiction. I: thus adopted 
the system of military comm <n law applied by military tridumels sofar as it 
should be recognized and deemed applicable by the courts, and as further 
defined and supplemented by the Hague Convention, t3 which the United 
States and the Axis powers vere parties. 

We also emphasized in #z rarte Quirin, as we do here, Tu on application 
for habeas corpus we sre no> concerned with the guilt aw innocence of the 
petitioners. We ccnsider here only the lawful power of tae zammission to. 
try the petitioner for the offense charged. In the prasext cases it must be 
recognized througheut that the military tribunals whick Congress has sanc- 
tioned by the Articies of War are not courts whoss rulicges and judgments 
are made subject tc review ky this Court. See Ez parie Vallandingham, 1 
‘Wall. 243; In re Vidal 179 U.S. 126; cf. Ex parte Qu:riz supra 39. They 
are tribunals whose de{erminstions are reviewable by the -uilitery authorities 
either as provided in the military orders constituting sa tribunals or as 
provided by the Articles of War. Congress conferred on -2e ccurts no power 
to review their determinations save only as it has gran- sed judicial power “to 
grant writs of kabegs corpus Zor the purpose of an inquirr into the cause of 
the restraint of liberty.” 28 U.S.C. 8§ 451, 452. The zo2r0s may inquire 
whether the detention complamed of is within the authori=y af those detain- 
ing the petitioner. If the mi:tary tribunals have lawful authority to hear, 
decide and condemn, their action is not subject to judiziel review merely be- 
cause they have made a wrorg decision on disputed fac. Correction of 
their errors of decision is not tor the courts but for the military authorities 
which are alone authorized to review their decisions. Ses Dynes v. Hoover, 
20 How. 65, 81; Runkie v. Uvited States, 122 U. S. 568, 455-526; Carter v: 
McClaughry, 183 U. 5. 365; Collins v. McDonald, 253 U.S 416. Cf. Matter 

of Moran, 203 U.S. 96, 105. 


pa 
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Finally, we held in Ex parte Quirin, supra, 24, 25. as we hold now, that 
Congress by sanctioning trials of enemy aliens by military commission for of- 
fenses against the law o? war had recognized the right cf the accused to make 
a defense. Cf. Ex parte Kawato, 317 U.S. 69. It kes not foreclosed their 
right to contend that tke Constitution or laws of the united States withhold 
authority to proceed with the trial. It has not -vithd-awn, and the Execu- 
tive branch of the government could not, unless here was suspension of the 
writ, withdraw from the courts the duty and power to make such inquiry 
mto the authority of the commission as may be made by habeas corpus. 

- With these governing principles in mind we tarn to the consideration of 
the several contentions urged to establish want cf auta2ority in the commis- 


‘sion. We are not here soncerned with the power of m:litary commissions to _ 


try civilians. See Hz parte Milligan 4 Wall. 2, .32; Sterling v. Constantin, 
287 U. 5. 378; Ex parte Quirin, supra, 45. The zoverament’s contention is 
that General Styer’s orcer creating the commissicn corferred authority on it 
only to try the purported charge of violation of the law of war committed by 
petitioner, an enemy belligerent, while in command of a hostile army occupy- ` 
ing United States territory during time of war. -Qur first inquiry must 
therefore be whether th2 present commission was creeted by lawful military 
command and, if so, whether authority could thus be conferred on the com- 
mission to place petitioner on trial after the cessation of hostilities between 
the armed forces of the United States and Japan. 

The authority to create the Commission. General Styer’s order for the ap- 
pointment of the commission was made by him as Commander of the United 
States Army Forces, Western Pacific. His commanc includes, as part of a 
vastly greater area, the Philippine Islands, wher2 the alleged offenses were. 
committed, where petitioner surrendered as a prisoner of war, and where, at 
the time of the order convening the commission, he was detained as a prisoner 
in custody of the United StatesArmy. The Congressicnal recognition of mili- 
tary commissions and its sanction of their use in tryinz offenses against the 
law of war to which we have referred, sanctionec thei: creation by military 
command in conformity to long established American precedents. Such a 
commission may be appointed by any field commander, or by any com- 
mander competent to appoint a general court martial, s was General Styer, 
who had been vested with that power by order of ta2 President. 2 Win- 
throp, Military Law anid Precedents, 2d ed., *13@2; cf Article of War 8. 

Here the commission was not only created by £ commander competent to 
appoint it, but his order conformed to the established volicy of the Govern- 
ment and to higher mil:tary commands authoriz-ng hë action. In a proc- 
lamation of July 2, 1942 (56 Stat. 1964), the Presicent proclaimed that enemy 
belliigerents who, during time of war, enter the United Szates, or any territory 
possession thereof, and who violate the law of war; shculd be subject to the 
law of war and to the jurisdiction of military tribunals. Paragraph 10 of the 
Declaration of Potsdam: cf July 6, 1945, declared that ‘‘. . . stern justice 
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shall be meted out to all war criminals including those waz have visited cruel- 
ties upon prisoners.’ U.£. Dept. af State Bull., Vou XIL, No. 318, pp. 
137-138. This. Dec_aration was accepted by the Japsrese government by 
its note of August 10,1945. U.8. Dept. of State Bull. Vol. XIII, No. 320, 
p. 208. 

By direction of the President, the Joint Chiefs o? Staf of the American 
Military Forces, on September 12, 1945, instructed General MacArthur, 
Commander in Chieti, Unitad States Army Forces, ?aciEc, to proceed with 
the trial, before appropriate military tribunals, of such Japanese war crimi- 
nals ‘‘as have been or may be apprehended.” By ordz=r of General Mac- | 
Arthur of September 24, 1945, General Styer was spezifically directed to 
proceed with the trial of petitioner upon the charge a2re involved. This 
order was accompanied by detailed rules and regulations which. General Mac- 
Arthur prescribed for the tr.al of war criminals. These regulations directed, 
among other things, that review of the sentence impos=c by the commission 
should be ky the officer convening it, with “authority zo approve, mitigate, 
remit, commute, suspend, reduce or otherwise alter the sentence imposed,” - 
and directed that no sentence of death should be carriec. into effect until con- 
firmed by the Commander in Chief, United States Arny Forces, Pacific. . 

It thus appears that the crder creating the commission Zor the trial of peti- 
tioner was authorized by military command, and was ir complete conformity 
to the Act of Congress sancczioning the creation of such tribunals for the trial 
of offenses against the law of war committed by ensmy combatents. And 
we turn to the question whether the authority to 2reate the.commission and 
direct the trial by military order continued after the cessation of hostilities. 

An important incident tc the conduct of war is the adoption of measures 
by the military cammander, noz only to repel and defeat the enemy, but to 
seize and subject to discipinary measures those enemi23s who, in their at- 
tempt to thwart or impede dur military effort, have viclated the law of war. 
Ex parte Quirin, supra, 28. Tha trial and punishment = enemy combatants 
who have committed violations of the law of war is thus not only a part of the 
conduct of war operating es a preventive measure agaist such violations, 
but is an exercise of the authority sanctioned by Congres to administer the 
system of mititary justice 1ecognizec by the law of war. That sanction is 
without qualification as to she exercise of this authority so long a3 a state of | 
war exists—from its declaration until peace is proclaimed. See United States. 
v. Anderson, 9 Wall. 56, 70; The Protector, 12 Wall 703, 702; McElrath v. 
United States, 102 U. S. 426, 438; Kann v. Andersen, 255 U.S.1,9-10. The 
war power, from which the 3ommission derives its exist<m2e, is not limited to 
victories in the field, but carries with it the inherent pcver to guard against 
the immediate renewal of tae conflict, and to remedy, 23> least in ways Conr- 
gress has recognized, the evils which the military opsrstions have produced. 
See Stewart v. Kahn. 11 Wall. 493, 597. 

We cannot say that ther2 is no authority to convene 2 commission after 
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hostilities have ended to try violations of the law of war committed before 
their cessation, at least-until peace has been officrally recognized by treaty or 
proclamation of the political branch of the Government. In fact, in most in- 
stances the practical administration cf the system of military justice under 
the law of war would fal if such authority were tought to end with the cessa- 
tion of hostilities. Fo- only after their cessation could the greater number 
of offenders and the principal ones be apprehended and subjected to trial. 

No writer on internaiionel law appears to have regarded the power of mili- 
tary tribunels, otherw:se competent to try violations of the law of war, as 
terminating before theformal state of war has eaded.! In our own military 
history there have beem numerous instances in which offenders were tried by 
military commission aiter the cessation of hostilities and before the procla- 
mation of peace, for otenses against the law o: waz committed before the 
cessation of hostilities.: 

The extent to whick the power to en ‘violations of the law of war 
shall be exercised before peace is declared rest, not with the courts, but with 
the political branch of the Government, and msy it32lf be governed by the 
terms of an armistice or the treaty of peace. Hers, peace has not been 
-agreed upon or proclaimed. Japan, by her secceptance of the Potsdam 
Declaration and her surrender, has acquiesced ix the zrials of those guilty of 
violations of the law oi war. The conduct of tke trial by the military com- 
mission has been autherized by the political brench of the Government, by 
military command, by international law and usage, and by the terms of the 
surrender of the Japamese government. 

The Charge. Neithsr Congressional action ror tke military orders con- 
stituting the commissien authorized it to place petitioner on trial unless the 
charge preferred against him is of a violation of the lew of war. (The charge, 
so far as now relevant, is that petitioner, between Oztober 9, 1944 and Sep- 
tember 2, 1945, in tke Philippine Islands, “whilè commander of armed 
forces of Japan at war with the United States of America and its allies, un- 
lawfully disregarded amd failed to discharge his duty as commander to con- 


1 The Commission on the Responsibility of the Authors oê the Var and on the Enforcement 
of Penalties of the Versaille- Peace Conference, which met after cessation of hostilities in the 
First World War, were o: tle view that violators of the lav of war could be tried by military 
tribunals. See Report of tae Commission, March 9, 1919, 14 4m. J. Int. L. 95, 121. See 
also memorandum of Amer=van commissioners concurring on this point, id., at p. 141. The 
treaties of peace concluded after World War I recognized the right of the Allies and of the 
United States to try such ofenders before military tribuna-s. ce Art. 228 of Treaty of Ver- 
sailles, June 28, 1919; Art. 173 of Treaty of St. Germain, Sept. 10. 1919; Art. 157 of Treaty of 
Trianon, June 4, 1920. 

The terms of the agreement which ended hostilities in tae Bcer War reserved the rignt to 
try, before military tribuna.s, enemy combatants who had violeted the law of war. 95 Bri- 
tish and Foreign State Papes (1901-1902) 160. Bee also rials cited in Colby, War Crimes; 
23 Michigan Law Rev. 482 496-7. 

2 See cases mentioned in +x parte Quirin, supra, p. 32, rote 13, and in 2 Winthrop, supra, 
*1310~1311, n. 5; 14 Op. A G. 249 (Modoc Indian Prisorers). 
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trol the operations of the. members of his onna permitting them. to 

commit brutal atrocities ang cther high crimes against people of the United 

States and of its allies and depandencies, par-icularly the PIDDE and he 
. thereby violatec the lawa of war.” 

Bills of particulars. filed ty the. prosecution by order of the commission, 
allege a series of acts, one hundred and twerty-thrée in number, committed 
by members of the forces uncer petitioner’s command during the period men- 
tioned. The first item specifies the execution of ‘‘s, deliberate plan and 
purpose to massacre and exterminate a large part of the civilian population 
of Batangas Province. and to devastate and destroy pullic, private and reli- 
gious property thereia, as £ result of which more than 23,000 men, women 
and children, all unarmed ncnzombatant civilians, were brutally mistreated. 
and killed, without ca.1s2 or trial, and entire settlements were devastated and 
destroyed wantonly and without military necessity." ther items specify’ 
acts of violence, cruelty and homicide inflicted upon the civilian population. 
and prisoners of war, acts of yee pillage and the wanton destruction of 
_ religious monuments. 

It is not denied thet such a ots directed ageinst the civilian population of 
an occupied country and azainst. prisoners of war are recognized in inter- 
national law as violations o: the law of war. Articles 4. 23, 46, and 47, An- 
nex to Fourth Hague Convention, 1907, 36 Stat. 2277, 2296, 2303, 2306-7. 
But it is urged that tke charge does not allege that petitioner has either com- 
mitted -or directed the sommission of such. ats, and consequently that no 
violation is charged as against him.’ | But this overlooks zhe fact that the gist 
of the charge is an unlawful ‘breach of duty by petitoner as an army com- 
mander to control the epera; ions of the members of his. command by “‘ per- 
mitting them to commis” the extensive and widespread atrocities specified. 
The question then is whether the law of war imposes:cn sn army commander 
a duty to take such appropriate measures as are within his power-to control 
the troops under his command for the prevention of the specified acts which 
are violations of the law of war and which are likely to attend the occupation ` 
of hostile territory by an «meontrolled soldiery, and whether he may be 
charged with personal responsibility for his jailure to taxe such measures 
. when violations result. That this was the precise issue to De tried was made 
clear by the statement of the prosecution at the opening of the trial. 

t is evident that tie concuct of military cperations Dy troops whose ex- 
cesses are unrestrained by tha orders or efforts of their commander would al- 
most certainly result in violazions'which it is the purpose of the law of war to 
prevent. Its purpose to protect civilian populations anc prisoners of war 
from brutality would largely be defeated if the cammaader of an invading 
army could with imptnity reglect to take reasonakle measures fer their pro- 
tection. Hence the lew of war presupposes that its violation is to be avoided 
through the control of the op2rations of war br commanders who are to some | 
extent responsible for their subordinates.) 
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This is recognized by the Annex to Fourth Hazue Convention of 1907, re- 
specting the laws and customs of war on land. Article I lays down as a con- 
dition which an armed force must fulfill in order to be accorded the rights of 
lawful belligerents, thas it must be “commanded by a person responsible for 
his subordinates.” 36 Stat. 2295. Similarly Article 19 of the Tenth Hague 
Convention, relating to bombardment by naval vessels, provides that com- 
manders in chief of the belligerent vessels “must see that the above Articles 
are properly carried out.” 36 Stat. 2389. And Article 26 of the Geneva 
Red Cross Convention of 1929, 47 Stat. 2074, 2092, for the amelioration of 
the condition of the wounded and sick in armies in tbe field, makes it ‘the 
duty of the commander-in-chief of the belligeremt armies to provide for the 
details of execution cf the foregoing articles, [of tae convention] as well as for 
unforseen cases.” And, finally, Article 43 of the Annex of the Fourth Hague 
Convention, 36 Stat. 2306, requires that the com mandz=r of a force occupying 
enemy territory, as wa3 petitioner, ‘‘shall take adl th2 measures in his power 
to restore, and-ensure, as far as possible, public orde? and safety, while re- 
specting, unless absolutely prevented, the laws in foree in the country.” 

These provisions plainly imposed on petitioner, who at the time specified 
was military governor of the Philippines, as well as ccmmander of the Japa- 
nese forces, an affirmative duty to take such measures as were within his 
power and appropriate in the circumstances to protect prisoners of war and 
the civilian population. This duty of a commending officer has heretofore 
been recognized, and its breach penalized by our own military tribunals? A 
like principle has been applied so as to impose liability on the United States 
in international arbitrations. Case-of Jenaud, 2 Moore, International Arbi- 
trations, 3000; Case of “The Zafiro,” 5 Hackwo-th, Digest of International 
Law, 707. ' 

We do not make the laws of war but we respect them so far as they do not 
conflict with the commands of Congress or the Constitution. There is no 
contention that the prasent charge, thus read, is without the support of evi- 
dence, or that the commission held petitioner responsible for failing to take 
measures which wera beyond his control or inappropriate for a commanding 
officer to take in the circumstances. We do nct here appraise the evidence 


a 


3 Failure of an officer to take measures to prevent murd=r of aa inhabitant of an occupied 
country committed in his presence. Gen. Orders No. 221, Hy. Div. of the Philippines, 
August 17, 1901. And in ‘Sen. Orders No. 264, Hq. Div. of taa Philippines, September 9, 
1901, it was held that an officer could not be found guilty sor failure to prevent a murder un- 
less it appeared that the accused had “the power to prevent” È. 

4 In its findings the commission took account of the difficulties *‘faced by the accused, with ` 
respect not only to the swift and overpowering advance of American forces, but also to errors 
of his predecessors, weakness in organization, equipment, supplir . . . , training, communi- 
cation, discipline and morae cf his troops”, and “‘the tactical situation, the character, train- 
ing and capacity of staff off.cers and subordinate commanders, as well as the traits of charac- 
ter of his troops.” It noretheless found that petitioner had not taken such measures to 
control his troops as were “required by the circumstances.” Wedo not weight the evidence. 
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on which petitioner was cœvicted. We dc not conside- wha3 measures, if 
any, petitioner took to prevent the-commission, by the cops under his com- 
mand, of the plain viblations of the law of war detailed =: the kill of particu- 
lars, or whether such-measwes as he may have taken rere apəropriate and 
sufficient to discharge the tuty-imposed upon him. These are questions 
within the peculiar competence of the military oficers composing the com- 
mission and were for it to d2cide. See Smith v. White, supra, 178. It is 
plain that the charge n whch petitioner was tried sharged him with a breach 
of his duty to control the operations of the members cf Hs command, by per- 
mitting them to.commit the specified atrocities. This wes enough to require 
the commission to heer evidence tending to establisk tte culpable failure ‘of 
petitioner to perform tke duzy imposed on Htm by the law of war and to pasa 
upon its sufficiency t9 esta>sh guilt. 

Obviously charges of vio. scions of the law of war trisole before a military 
tribunal need not be stated ~ith the precision, of a comzon law indictment. 
Cf. Collins v. McDonald, scora, 420: But we conclude that the allegations 
of the charge, tested ay an7 reasonable stardard, adeqnately allege a viola- 
tion of the law of war and ftat the commission had authority to try and de- 
cide the issue which it raised. Cf. Dealy v. United Seates, 152 U. S. 539; 
‘Williamson v. United States; 207 U. S. 425, 447; Glasser y. U nated States, 910 
U. S. 60, 66, and- cases citeL 


. The. Proceedings before t22 Commission. The PR =tions pened by i 


General MacArthur goverrimg the procedure for the t-al of petitioner by 
. the commission directed tka; the commission should =cmit suzh evidence 
“as in its opinion would be af assistance in proving or disproving the charge, 

_ or such as in the commisshm’s opinion would hare probative value in the 
mind- of a reasonable man,” and that in particularit micht admit affidavits, 
depositions or other statencents taken by officers devaied for that purpose 
by military authority. Thə petitions in thie case charged that in the course 
of the. trial the commission received, over objection by aetitioner’s counsel, 
the deposition of a wisness teken pursuant tc military a_thorisy by a United 
States Army captain It as0, over like objection, admitted Learsay- and 
opinion evidence tendered b> the prosecution. ` Petitiozer argues as ground 
forthe writ of habeas corpus, that Article 25° of tke ArHeles of War prohib- 
itéd the reception in svideres by the commission of d=positions on behali 
of the prosecution in a zapal case, and that Artiele aoe A the re- 
- ception of hearsay anc of ocinion evidence. ` | l 
We merely hold that the cerze suf ziently states a asian azainst she law cf war; and that 
the commission, upon the fasts and, could propery find ‘Petitions: guilzy of such. a vio- 
lation. : S es 

5 Article 25 provides: -‘ A dili ET EE deposition taken uzon EE T notice to 
the opposite party may be read ir 2vidence before any military ecu-t or ecmmission in any 
case not capital, or'in any procexting-beiore a cours of ‘inquiry c'a military board, ... 
Provided, That testimony by depostion may be adduced for the J=ense in capital cases.” 

6 Article 38 provides: “The Fresident may,.by regulations, whi Ł he mey modify from 


J 
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We think that neither Article 25 nor Article 3& is applicable to the trial of 
an enemy combatant ky a military commission for v-olations of the law of 
war. Article 2 of the Articles of War enumerates “tke persons . . . subject 
to these articles,” whe are derominated, for purposes of the Articles, as 
“persons subject to military law.” In general, the persons so enumerated 
are members of our own Army and of the personrel accompanying the Army. 
Enemy combatants are not included among them. Articles 12, 13 and 14, 
before the adoption of Article 15 in 1916, made.all “ persons subject to mili- 
tary law” amenable to trial by courts-martial for any offense made punish- 
able by the Articles cf War. Article 12 mak2s triable by general court 
martial “any other persen who by the law of war is criable by military tri- 
bunals.” Since Article 2, in its 1916 form, includes some persons who, by 
the law of war, were, prior to 1916, triable by military commission, it was 
feared by the proponents of the 1916 legislaticn thet in the absence of a. 
saving provision, the suthcrity given by Articles 12, 13 and 14 to try such 
persons before courts-martial might be construed toa deprive the non-statu- 
tory military commission of a portion of what was ccrsidered to be its tradi- 
tional jurisdiction. T avoid this, and to preserve baat jurisdiction intact, 
Article 15 was added to the Arzicles.” It declared that ‘The provisions of 
these articles conferrirg jurisdiction upon courts-martial shall not be con- 
strued as depriving military commissions . . . df ccucurrent jurisdiction in 
respect of offenders or offenses that . . . by the law of war may be triable by 
such military commissions.” : l 

By thus recognizing military commissions in erder Lo preserve their tradi- 
tional jurisdiction over enemy combatants unimpaired by the Articles, Con- 
gress gave sanction, as we held in Ex parte Quirm, to any use of the military 
commission contemplated by the common law of waz. But it did not there- 
by make subject to the Articles of War persons other than those defined by 
Article 2 as being subject to the Articles, nor did it ccnfer the benefits of the 
Articles upon such persons. The Articles recogrized but one kind of military 


time to time, prescribe ta3 prozedure, including modes of pzcof, in cases before courts- 
martial, courts of inquiry, militazy commissions, and other military tribunals, which regula- 
tions shall insofar as he skell deem practicable, apply the rules cf evidence generally recog- 
nized in the trial of crimina) cases in tke district courts of tie Urized States: Provided, That 
nothing contrary to or inconsistent with these ariicles shall be co prescribed: . . .” 

7 General Crowder, the Judge Advoeate General, who appeared before Congress as sponsor 
for the adoption of Article 15 and the accompanying ameadmens o7 Article 25, in explaining 
the purpose of Article 15, said: . 

“ Article 15 is new. - Wa have included in article 2 as subjecs z9 military law a number of 
persons who are also subject to trial by military commission. A military commission is our 
common-law war court. Ft has no ssatutory existence, shougk it is recognized by statute 
law. As long as the articles embraced them in tke desigration persons subject to military 
law,’ and provided that they might be tried by court-martial, I vas afraid that, having made 
a special provision for their trial by court-martial, [Arts. 12, 13, end 14] it might be held that 
the provision operated to 2xclude trials by military comm_ssion end other war courts; so this 
new article was introducec....’ (Sen. R. 180, 64th Cong., Est Sess., p. 40.] 


442 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


commission, not two. But they sanctioned the use of that one for the trial 
of two classes of persons, tc one of which the Articles dz, and to the other of 
which they do not apply in such trials. Being of -his latter class, petitioner 
cannot claim the benefits of the Articles, which ere applicable only to the 
members of the other class. Petitioner, an enemy combatant, is therefore 
nota person made subject io the Articles of War by Arsicle 2, and the mili- 
tary commission before which he was tried, thougk sane Soned. and its juris- 
diction saved, by Article 15, was not convened: br: virtue of the Articles of 
War, but pursuant to the canmon law of war: ‘Tt follows that the Articles of 
War, including Articles 25 and 38, were noz applicable to petitioner’s trial _ 
and imposed no restrictions upon the procedtcre to be followed. The Articles 
left the control over the pzocedure i in such a case'where it had previously _ 
been, with the military command. 

Petitioner further urges taat by virtue of Article 33 of tha Geneva Conven- 
tion of 1929, 47 Stat. 2052, he is entitled to the berefits afforded by the 25th 

and 38th Articles of War to members of ovr owr'forces. Article 63 pro- 
_ vides: “Sentence may be pzonounced against a prisoner cf war only by the 
same courts and according to the same procedure as in the case of persons 
belonging to the armed foréas of the detaining Powar.” Since petitioner is a 


© prisoner of war, and as the 5th and 38th Articles o? Waza ply to the trial of 


any person in our own armel forces, it is said that Articl= 63 requires them to 
be applied in the trial of pefitioner. But we think examination cf Article 63 — 
in its setting in the Convenfion plainly shows that it refers ta sentence “‘ pro- 
nounced against a prisoner of war” for an offense committed while a: prisoner 
of war, and not for a violation of the law of war committe: while a combatant. 

Article 63 of the Convention appears in parti3, entitled “Judicial Suits,” 
of Chapter 3, “Penalties applicable to Prisoners'o? War,” ‘of Section V, 
‘Prisoners’ Relations with she Authorities,” one of the sections of Title TI, 
i Captivity”. All taken together. relate only to tle eonduct and control of. 
prisoners of war while in captivity as such. Chapter. 1 cf Section V, Article 
42, deals with complaints cf prisoners of war bacause of the ccnditions of 
captivity. Chapter 2, Articles 43 and 44, ralates to tkos2 of their number 
chosen by prisoners of war bo represent then. 

Chapter 3 of Section V, Articles 45 through 67, 13 gt Ta “Penalties ds 
plicable-to Prisoners of Waz.” Part.1 of that chapter, A-ticles 45 through 
53, indicate what acts of priscners of war, committed whe prisoners, shall be 
considered offenses, and de-ines to some extent tte punishment which the 
eens power may impose on aecount of such aon - Punishment is of 


8 Part 1 of Chapter 3. ‘General Provisions, ‘i provid in Articles 45 md 46 that prisoners 
of war are subject to the regulations in force in the armies cf the detaining power, that pan: 
ishments other than those provided ‘‘for the same acts for soidiers of she national armies” 
may not be imposed on prisoners of war, and that ‘‘collestive puctiskmant for individual 
acts” is forbidden. Article 47 provides that “‘ Acts constituting an oense agairst discipline, 
and particularly attempted escap2, shall be verified immediately; for all prisoners of war, 
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two kinds—‘‘disciplingry ” and “judicial,” the latter being the more severe. 
Article 52 requires thas leniency be exercised in decifing whether an offense 
requires disciplinary or judicial punishment. Part 2 of Chapter 3 is entitled 
“ Disciplinary Punishments,” and further defines the extent of such punish- 
ment, and the mode in which it may be imposed. Part 3, entitled “Judicial 
Suits,” in which Articl2 63 is found, describes the proeedure by which “‘judi- 
cial” punishment may be imposed. The three parts of Chapter 3, taken 
together, are thus a comprekensive description of the substantive offerises 
which prisoners of war may commit during their imprisonment, of the penal- 
ties- which may be imposed on account of such ofenses, and of the procedure 
by which guilt may be adjudged and sentence prono.inced. 

We think it clear, from the context of these rezitec. provisions, that part 3, 
and Article 63 which ib contains, apply only to. udicial proceedings directed 
against a prisoner of war fo? offenses commitied while a prisoner of war. 
Section V gives no indication that this part was desigred to deal with offenses 
other than those referred to in parts 1 and 2 of chapter 3. 

We cannot say that the commission, m admitting evidence to which ob- 
jection is now made, violated any act of Cong-ess, treaty or military com- 
mand defining the commission’s authority. For reasons already stated we 
hold that the commission’s rulings on evidence and on the mode of conduct- 
ing these proceedings against petitioner are not reviewable by the courts, 
but only by the reviewing military authorities. From this viewpoint it is 
unnecessary to ccnsider what, in other situafions, the Fifth Amendment 
might require, anc. as to that no intimation one way or the other is to be im- 
plied. Nothing we have said is to be taken as mdicating any opinion on the 
question of the wisdom of corsidering such evidence. ar whether the action of 
a military tribunal in admitting evidence, whick Conzress or controlling mil- 
itary command has directed to be excluded, may be drawn in question by 
petition for habeas ecrpus or prohibition. 

Effect of failure to give notize of the tria! to the -protzcting power. Article: 


commissioned or not. preventive arrest shall be reduced ta the absolute minimum... . 
Judicial proceedings agairst prisoners of war shall be ccnducted as rapidly as the circum- 
stances permit. . . . In all cases the duration of preventive imp risonment shall be deducted 
from the disciplinary or the judicial punishment inflicted.” 

Article 48 provides thas prisoners of war, after havinz suffered ‘‘the judicial or discipli- 
nary punishment which has been imposed on them” are not to be treated differently from 
other prisoners, but provides that ‘‘prisoners punished as a reslt of attempted escape may 
be subjected to special surveillance.” Article 49 recites that prisoners ‘‘given disciplinary 
punishment may not be deprived of the prerogatives attached t> their rank,” Articles 50 and 
51 deal with escaped prisoners who have been retaken cr priscners who have attempted to 
escape. Article 52 provides: ‘‘Felligerents shell see that the competent authorities exer- 
cise the greatest leniency in deciding the question of whether an infraction committed by a 
prisoner of war should be punished by disciplinary or judicial measures. . . . This shall be 
the case especially when is is a question of deciding on acts in connection with escape or at- 
tempted escape. . . . A prisoner may not be punished nore tkan once because of the same 
act or the same co 
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of the Geneva Conventior: of July 27, 1929, 47 Stat. 2051, to which the ` 
United States and Japan were signatories, provides that “At the opening of a. 
judicial proceeding directed. against & prisoner of war 32 detaining power - 
shall advise the representat:ve of the protecting pov er therecf as soon as pos- 
sible and always before the iate set fo- the opening of the mial.” Petitioner 
relies on the failure to give 32e prescribed notice ta tke protecting power °? to 
establish want of authority in the commission to prcceed with the trial. 
For reasons already stated we conclude that Article 60 of the Geneva Con- 
vention, which appears in pert 3, Chapter 3, Sectim V. Title III of the Ge- 
neva Convention, ap-phes cnly to parsons who are subjected to judicial . 
proceedings for offenses committed while prisoners of war.1° 


9 Switzerland, at the time af the trial, was the power designazad by aia for the protection 
of Japanese prisoners of war deta-red by the United States, ercept ir Hawaii. U.S. Dept. 
of State bull., Vol. XIII; No. 317, p. 125. ; 

10 One of the items ai tae bill of particulars, in support of she ckarge against petitianer, 
specifies that he permittec members of the armed forces unde: Lis cenmand -o try and ex- 
ecute three named and other prisoners of war, “subjecting to srial wicnout prior notice to a 
representative of the protecting power, without opportunity t= deferc, and without counsel; 
denying opportunity to appeal from the sentence rendered; tiling zo notify the protecting 
power of the sentence pronounced and executing a death ser-erce achcut communicating 
to the representaive of the protecting power the nature ard circumstances of the offense 
charged.” It might be suzgested that if Article 60 is inapplicable tc ætitioner it is inappli- 
cable in the cases specifiec, and taat hence he could not be lawfully 221d or convicted on a 
charge of failing to require the nctice, provided Zor in Article 60, to b2 given. 

As the Government insists, it do2s not appear from the charge and specifications that the 
prisoners in question were not cherged with ofenses committed by tham as pr-soners rather 
than with offenses against the law of war committed by them as en2ny combatants. But 
apart from this coasideration, indssendently af the notice req_iremsnts of the Geneva Con- 
vention, it is a violation of the law bf war, on }¥hich there cou.d ke = conviction if supported 
by evidence, to inflict czpical punishment on prisoners of war without affordinz to them op- 
portunity to make a defense. 2 Winthrop, supra, *434-485, 1241; Articl2 84, Oxford Man- 
ual; U.S. War Dept., Eastr-Field Manual, Rules of Land Ware (~%<0) par. 356; Lieber’s 
Code, G. O. No. 100 (1583. Instructions for ths Governmert ol Arme cf the United States 
in the Field, par. 12; Spaight, War Rights on Land, 462, n. 

Further, the commissior., in meking its fincings, summerized as icAcws the charges, on 
which it acted, in three classes, any one of which, independently o? the sathers if supported by 
evidence, would be sufficient to sup2ort the conviction: (1} execution or massacre without 
trial and maladministration generally of civilian internees and pr-sosers of war; (2) brużal- 
ities committed upon the civiliar population and (8) burning and demolition, without 
adequate military necessity, of a larze number cf homes, places of busiress, places of ner 
worship, hospitals, public buildings and educa-ional institutiars. 

The commission concluded: ‘ "~) that a series of atrocitic and other high crimes fine 
been committed by members of the Japanese armed forces” -nder command of petitioner 
“against people of the United States, their allies and depencencies; . . . that they were not 
sporadic in nature, but in mary cases were metacdically supervised by Japaness officers and 
non-commissioned officers’ ; (2) that during the period in qu3stion setitioner ‘‘failed to 
provide effective control of [his] troops, as was required by th2 circuxcstances.” The cam- 
mission said: ‘‘Where murder and rape and vicious, revenzef1l actions are widespread 
offenses, and there is no effective attempt by a commander to discover 22d. control the erimi- 
nal acts, such a commandez may ke held respoasible, even crimmirally liable, for the lawless 
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It thus appears that the order convening the 3ommission was a lawful 
order, that the commission was lawfully constituted, that petitioner was 
charged with violation of the law of war, and thas the commission had au- 
thority to proceed with the trial, and in doing so did not violate any military, 
statutory or constitutional command. We have consicerad, but find it un- 
necessary to discuss, otber contentions which we find 20 be without merit. 
We therefore conclude that the detention of petitioner fcr trial and his deten- 
tion upon his conviction, subject to the prescribed review by the military 
authorities, were lawful, and that the petition for certiorari, and leave to file 
in this Court petitions fcr writs of habeas corpus and prohibition should be, 
and they are 

Denied. 


Mr. Justice Jackson took no part in the consideration or decision of these 
cases. 


Mr. Justice Murray, dissenting. 


The significance of the issue facing the Court today zonnot be overempha- 
sized. An American miitary commission has been established to try a fallen 
military commander of a conquered nation for an allsged war crime. The 
authority for such acticn grows out of the exercise af the power conferred 
upon Congress by Article I, § 8, Cl. 10 of the Constitution to “define and 
punish ... Offenses against the Law of Nations. ...” The grave issue 
raised’ by this case is whether a military commission so established and so 
authorized may disreger the procedural rights of n accused person as 
guaranteed by the Constitution, especially by the due process clause of the 
Fifth Amendment. 

The answer is plain. ‘The Fifth Amendment guarantee of due process of 
law applies to “ Any person” who is accused of a crime by the Federal Gov- 
ernment or any of its agencies. No exception is mad2 as to those who are 
accused of war crimes or a3 to those who possess the status of an enemy belig- 
gerent. Indeed, such an exception would be contrary to the whole phi- 
losophy of human rights which makes the Comstitution the great living 
document that it is. The immutable rights of the individual, including 
those secured by the due process clause of the Fifth Amendment, belong not 


acts of his troops, depending upon their nature and the crcumscances surrounding them.’’ 

The commission made no finding of non-compliance with the G2neva Convention. Noth- 
ing has been brought to our attention from which we coud conelude that the alleged non- 
compliance with Article 60 of the Geneva Convention had any ~elation to the commission’s 
änding of a series of atrocities committed by members of the forzes under petitioner’s com- 
mand, and that he failed to provide effective control of hs troop3, as was required by the 
circumstances; or which conld support the petitions for habeas corpus on the ground that 
petitioner had been charged with or convicted for failure tc require she notice ene by 
Article 60 to be given. 
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alone to tha members of those nations that exeel on she battlefield or that 
subscribe to the democracic ideolozy. Tkey balong to every person in the 
world, victor or vanquished, whazever may bə his race, color or beliefs. 
They rise above any staras of bellizerency or ontlawr7. They survive any 
popular passion of frenzy of the mcment. No court o legislature or 2xecu- 
tive, not even the mightiest army in the world, can svar destroy them. Such 
is the universal and indestructible rature o? the right= which the due process 
clause of the Fifth Amendment reccgnizes end protects when life or liberty is^ 
threatened by virtue of the authority of tke United States. 

_ The existence of these rights, unfortunately, is not always respected. 
They are often trampled. ander by those who are motivated by hatred, ag- 
gression or fear. But ir this nation individual righta are recognized and 
protected, at least in regerd to gorernmertal action. They cannot be ig- 
nored by any branch of the Governnent, even the military, except undar the 
most extreme and urgent zircumstances. 

The failure of the militery commission to obey she dictates of the due proc- 
ess requirements of the #ifth Amendment is apparert in this case. The 
petitioner was the commender of ar army totall:r destroyed by the superior 
power of this nation. Waile unde: heavy and destructive attack byy our 
forces, his troops commitizd many brutal strocities and cther high crimes. 
Hostilities ceased and he voluntarily surrendered. At ihas point he wes en- — 
titled, as an individual protected by the due. process clause of the Fifth 
Amendment, to be treated <airly and justly eccording tothe accepted rules of 
law and procedure. He was also entitled to a fair triel as. to any alleged 
crimes and to be free from 2harges oi legally unrezognised crimes that would 
serve only to perrait his azcusers to satisfy sheir desires for revenge. 

A military commission ras appointed to try the pecitioner for an alleged 
war crime. The trial was ordered to be held im territory ovar which the 
United States has complete sovereignty. No military necessity or other 
emergency demanded the sispension of the safeguards cf due process. Yet 


B „petitioner was rushed to trial under an improper charge, given insufficient 
",«-time to prepare an adequate defense, deprived of the berefits of some o7 the 


most elementary rules of evidence aad summarily centenced to be hanged. 
In all this needless and unseemly Laste there was no serious attempt to. 
charge or to prove that he ccmmitted a recogrized vialasion of the laws of war. 
He was not charged with p2rsonally participating in the acts of atrocity or 
with ordering or condoning sheir commission Not even knowledge of these 
crimes was attributed to ham. It was simply alleged thst he unlawfully dis- 
regarded and failed to discharge his Juty as commancs> to control the op- 
erations of the members of his‘command, permitting them to commit the 
acts of atrocity. The reccaded annals of warfare and the established prin- 
ciples of international law afford not the slightest precedent for such a charge. 
This indictment in-effect parmitted the miltary commission to make the 
crime whatever it willed, dependent apon ite biased vie" as to petitioner’s 
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duties and his disregarc thereof, a practice reminiscent of that pursued in 
certain less respected netions in recent years. 

In my opinion, such a procedure is unworthy of she traditions of our people 
or of the immense sacrifices that they have made to advance the common 
ideals of mankind, The high feelings of the moment doubtless will be satis- 
fied. But in the sober afterglow will come the r2alizetion of the boundless 
and dangerous implications of the procedure sanccioned today. No onein a 
position of command in an army, from sergeant to general, can escape those 
implications. Indeed, the fate of some future Presidect of the United States 
and his chiefs of staff and military advisers may well heve been sealed by this 
decision. But even more significant will be the hatred and ill-will growing 
out of the application af this unprecedented procedure. That has been the 
` inevitable effect of every method of punishment disregarding the element of 
persona! culpability. The effect in this instance, unfcrtunately, will be mag- 
nifed infinitely for here we are dealing with the rights of man on an inter- 
national level. To subject an enemy belligerent to an unfair trial, to charge 
him with an unrecognised crime, or to vent on him our retributive emotions 
only antagonizes the enemy nation and hinders zhe reconciliation necessary 
to a peaceful world. 

That there were brutal atrocities inflicted impor the helpless Filipino 
people, to whom tyranny is no stranger, by Japanese ermed forces under the 
petitioner’s command is undeniable. Starvation, execution or massacre 
without trial, torture, rape, murder and wanton destruction of property 
were foremost among the outright violations of the laws of war and of the 
conscience of a civilized world. That just punishmert should be meted out 
to all those responsible for criminal acts of this nsture is also beyond dispute. 
But these factors do not answer the problem in this case. They do not justify 
the abandonment of our devotion to justice in dealirg with a fallen enemy 
commander. To conc.ude otherwise is to admit that the enemy has lost the 
battle but has — our ideals. | 


a a_i 


a erable Beane of man’s resort to force and arms, Unfortunately, 
suchespicable acts have a dangeroys tendency to cal! forth primitive im- 
Jabs of "vengeance end retaligtion hinong: the victimized peoples. The 
gi farion of such impulses in, tyyn breeds resentment and fresh tension. 
ius ces the spiral af cruelty, and hatred grov. 
E H svever to devélop an orđerly international ecmmunity based upon a 
pects tion of human dignity it isof the ut os; importance that the neces- 
say punis h ent of those Auilty of atrocities be as free as possible from the 
an EIE revenge-and-vindictiveness. Justic2 must be tempered by 
i i assiou rather than by vengeance. In this the irst case involving this 
Migtenious problem ever to reach this Court, our responsibility is both lofty 
teid We must insist, within the confines of our proper jurisdiction, 
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that the highest standards of justice be applied in this trial of an enemy com- 
mander conducted unde: the authority of the United States. -Otherwise 
stark retribution will be free to masquerade in a cloak <fialselegelism. And 
the hatred and cynicism engendered by that retributicn will supplant the 
great ideals to which this nation is dedicated. 

‘This Court forturately kas taken the first and most important step toward 
insuring the supremecy ol ‘aw and justice in the treatroent of en enemy bel- 
ligerent accused cf violatin2 the laws of war. Jurisdicticn properly has been 
asserted to inquire ‘into zae cause of restraint o? liberty” of such a person. 
28 U.S.C. § 452. Thus the obnoxious doctrine asserted by the Government 
in this case, to the effect shat restraints of liberty resilting from military - 
trials of war criminals are political matters completely outside the arena of 
judicial review, has been rejected fully and unquestiorebly. This does not 
mean, of course, that the icreign affairs and policies of tke nation are proper 
subjects of judicial inquiry. But when the liberty of azy persor is restrained 
by reason of the authority of the United States the wr of hakeas corpus is 
available to test the legal_ty of that restraint,.even thcugh direet court re- 
view of the restraint is pzihibited. The conclusive presumption must be 
made, in this county at _east, that illegal restreinis sre unauthorized and 
unjustified by any foreign Policy of the Government azc that commonly ac- 
cepted juridical standards cre to be recognized and enforced. On that basis 
judicial inquiry into these matters may proceed withirx its proper sphere. 

The determination of ta= extent of review of war trials calls for judicial 
statesmanship of the highəst order. The ultimaze nature and scope of the 
writ of habeas corpu3 are ~-thin the discretion of the jui2iery un_ess validly 
circumscribed by Congrese. Here we are confronted wiih a use of the writ 
under circumstances novel in the history of the Court. For my own part, I 
do not feel that we sLould be confined by the traditional limes of review drawn 
in connection with th2 use cf the writ by ordinary crimir:als who have direct 
access to the judiciary in th2 first instance. Those kel= ty the military lack 
any such access; consequertly the judicial review availatke by hakeas corpus 
must be wider than usual in order that proper standarts oP coe may be 
enforceable. 

But for the purposes of tis case I accept the scone of zeview recognized by 
the Court at this tims. As I understand it, the followiag :ssues in connec- 
tion with war crimiral tria_s are reviewable through th> use of the writ “of 
habeas corpus: (1) whether the military commission was lawiully created and Ne 
had authority to try and to convict the accused o? a war 2rime; (2) whether 
the charge against the aceused stated a violatioa of the lawa of war; (3) 
whether the commission, im admitting certain eviderce, violated any law or 
military command defining the commission’s autkor-ty ic that respect; and 
(4) whether the commissioc lacked jurisdiction because of a failure to give 
advance notice to the protecting power as requirec. by treaty or convention. 

The Court, in my judgment, demonstrates conclusively that she military - 
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commission was lewfu_ly created in this instance ard that petitioner could 
not object to its power to try him for a recognized war crime. Without 
pausing here to discuss the third and fourth issues, Loweaver, I find it impos- 
sible to agree that the charge against the petiticner stated a recognized vio- 
lation of the laws of war. . 

It is important, in tie first place, to appreciate the background of events 
preceding this trial. From October 9, 1944, to September 2, 1945, the peti- 
tioner was the Comménding General of the 14ta Army Group of the Impe- 
rial Japanese Army, with headquarters in the Fhiligpines. The reconquest 
of the Philippines by the armed forces of the United States began approxi- 
mately at the time whan tke petitioner assumed this zommand. Combined 
with a great and decisive sea battle, an invasioa was made on the island of 
Leyte on October 20, 1944. “In the six days cf the great naval action the 
Japanese position in the Philippines had become extremely critical. Most 
of the serviceable elements of the Japanese Navy had become committed to 
the battle with disastrous results. The strike ìad miscarried, and General 
MacArthur’s land wedge was firmly implanted in the vulnerable flank of the 
enemy. . . . There were 250,000 Japanese troops scattered over the Philip- 
pines but most of ther. might as well have been en the other side of the world 
so far as the enemy’s sbility to shift them to meet the American thrusts was 
concerned. If Generel MacArthur succeeded in estsblishing himself in the 
Visayas where he could stage, exploit, and spread uncer cover of overwhelm- 
ing naval and air superiority, nothing could prevent him from overrunning 
the Philippines.” Biennial Report of the Chief of Staff of the United States 
Army, July 1, 1948, to June 30, 1945, to the Secretary of War, p. 74. 

By the end of 1944 the island of Leyte was largely in American hands. 
And on January 9, 1945, the island of Luzon was irvaded. ‘‘ Yamashita’s 
inability to cope with ‘Seneral MacArthur’s switt moves, his desired reaction. 
to the deception meastres, the guerrillas, and General Kenney’s aircraft com- 
bined to place the Japanese in an impossible situaticn. The enemy was 
forced into a piecemeal commitment of his troops.” Ibid, p. 78. It was at 
this time and place thet mast of the alleged atrocities took place. Organized 
resistance around Manila ceased on February 23. Repeated land and air 
assaults pulverized the enemy and within a few moxths there was little left 
of petitioner’s command except a few remnan:s which had gathered for a 
last stand among the precipitous mountains. 

As the military commission here noted, “The Defense established the diff- 
culties faced by the Aceused with respect not only to tae swift and overpower- 
ing advance of Americen forces, but also to the errors o- his predecessors, weak- 
nesses in organization, equipment, supply with especial reference to food and 
gasoline, training, communication, discipline and mcrale of his troops. It was 
alleged that the sudden assignment of Naval amd Aic Forces to this tactical 
command presented a.mosi insurmountable difficulties. This situation was 
followed, the Defense contended, by failure to obey his orders to withdraw 
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troops from Manile, and the subsequent massacre of unarmed civilians, par- 
ticularly by Naval forces. Prior to the Luzon Campaign, Naval forces had 
reported to a separate ministry in the Japanese Government and Naval Com- 
manders may not have beer receptive or experienced in this instance with 
respect to a joint lanc operstion under a single commander who was desig- 
nated from the Army Service.” 

The day of final reckoning for the enemy arrived in August. 1945. On 
September 3, the petizioner surrendered to the Unitad States Army at Ba- 
guio, Luzon. He immediately became s prisonsr of war and was interned in 
_ prison in conformity with the rules of international lew. On September 25, 
approximately three weeks after surrendering, ke was served with the charge 
in issue in this case. Upon service of the charge he was removed. from the 
status of a prisoner of war ard placed in confinement as én accused war crim- 
inal, Arraignment fcllowec on October 8 before a military commission 
specially appointed for the zase. Petitioner pleaded rot guilty. He was 
also served on that day. with a bill of particulars alleging 64 crimes by troops 
under his command. A supplemental bill alleging 59 more er:mes by his 
troops was filed on October 29, the same day that the trial began. No con- 
tinuance was allowed for preparation of a defense as to the supplemental bill. 
The trial continued uninterrupted until December 5, 1945: On December 7 
petitioner was found guilty =s charged and was sentenced to be hanged. 

The petitioner was accused of having “unlawfully disregarded end failed 
to discharge his duty as comnander to control the operations of the members 
of his command, permitting them to commit brutal atrocities and other high 
crimes.”’. The bills of particalar further alleged that specific acts of atrocity 
were committed by “members of the armed forces of Japan under the com- 
mand of the accused.” Nowhere was it alleged that the petitioner person- 
ally committed any of tae atcocities, or that he ordered their commission, or 
that he had any knowledge of the commission thereof by members of his 
command. 

The findings of the militar” commission T out this absence of any direct 
personal charge against the petitioner. The commission merely found that 
atrocities and other higa crimes “have been committed by members of the 
Japanese armed forces under your command . . . that they werenctsporad- _ 
ic in nature but in many cases were methodi sally supervised by Japanese 
officers and noncommissioned officers . . . that during the period in ques- 
tion you failed to provice effective control of your troops as was ~equired by 
the circumstances.” 

In other words, read against the background of military events Ir the Phi- 
lippines subsecuent to Octoker 9, 1944, these charges amount żo this: ‘We, 
the victorious American forces, have done everyvhing possible to destroy and 
disorganize your lines of conmmunication, your effective control of your per- 
sonnel, your ability to wage war. In those respects we have succeeced. We 
have defeated and crushed your forces. And row w2 ciarge and condemn 
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you for having been inefficient in maintaining centro! of your troops during 
the period when we were so effectively besieging and eliminating your forces 
and blocking your ability to maintain effectiveccntrol Many terrible atroc- 
ities were committed ky your disorganized troops. Because these atrocities 
were so widespread we will not bother to charge or prcve that you committed, 
ordered or condoned any of them. We will assume zaat they must have re- 
sulted from your inefficiency and negligence as & commander. In short, we 
charge you with the crime of inefficiency in ccntrolling your troops. We 
will judge the discharge of your duties by the disorganization which we our- 
selves created in large part. Our standards of judgment are whatever we 
wish to make them.2’ | 

Nothing in all history or in international law, at least as far as I am aware, 
justifies such a charge against a fallen commander cf a defeated force. To 
use the very inefficiency and disorganization created by the victorious 
forces as the primary basis for condemning offcers of the defeated armies 
bears no resemblance to justice or to military reality. 

International law makes no attempt to define the duties of a commander 
of an army under constant and overwhelming assaclt; nor does it impose 
liability under such cizcumstances for failure to meet the ordinary respon- 
sibilities of command. The omission is understandable. Duties, as well as 
ability to control troops, vary according to the nature and intensity of the 
particular battle. To find an unlawful deviat.on from duty under battle 
conditions requires difficult and speculative calculations. Such calcu- 
lations become highly untrustworthy when. the” are made by the victor in 
relation to the actions of a vanquished commander. Objective and realistic 
norms of conduct are then extremely unlikely to be tsed in forming a judg- 
ment as to deviations from duty. The probability that vengeance will form 
the major part of the victor’s judgment is an wnforzunate but inescapable 
fact. So great is that probability that international kaw refuses to recognize 
such a Judgment as a basis for a war crime, however fair the judgment may 
be in a particular instance. It is this consideration that undermines the 
charge against the petitioner in this case. The indiztment permits, indeed 
compels, the military 2ommission of a victorious nation to sit in judgment 
upon the military strazegy and actions of the defeated enemy and to use its 
conclusions to determine the criminal liability of sn enemy commander. 
Life and liberty are mede to depend upon the biased will of the. victor rather 
than upon objective standards of conduct. 

The Court’s reliance upon vague and indefinite references in certain of the 
Hague Conventions and the Geneva Red Cross Coavention is misplaced. 
Thus the statement in Article 1 of the Annex to Hague Convention No. IV of 
October 18, 1907, 36 Stat. 2277, 2295, to the effact that the laws, rights and 
duties of war apply to military and volunteer corps only if they are “ com- 
manded by a person responsible for his subordinates.” has no bearing upon 
the problem in this case. Even if it has, the clause “responsible for his sub- 
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TR ” fails to staze to whom the responsibility is owed or to Indicate the 
type of responsibility contamplated. The phrase has received differing 
interpretations by authoritEs on internatioral law. In Oppenheim, Inter- 
national Law (6th ed., rev. Ly Lauterpacht, 1940, vol. 2, p. 204, fn..3) it is 
stated that “The meaning of the word ‘responsible?’ . . . ig not clear. It 
probably means ‘responsible to some higher authority.’ whether the person is 
appointed from above or ela3ted from below: . . 2’ Another authority has 
stated that the word “‘respoasible” in this particular context means “pre- 
sumably to a higher authority,” or “possibly it merely means ore who con- 
trols his subordinates and wao therefore can be celled to account for their 
acts.” Wheaton, International Law (14th ed., by Eeith, 1944, p. 172, fn. 
30). Still another authority, Westlake, Intarnatione! Law (1907. Part I, 
p. 61), states that “ probably she responsibility intended is nothing more than 
a capacity of exercising effective control.” Finally, Edwards snd Oppen- 
heim, Land Werfare (1912, p. 19, par. 22) state that it is enough “if the com- 
mander of the corps is regulacly or temporarily commissioned as an officer or 
is a person of positior. and aithority.” It ceems apparent beyond dispute 
that the word ‘‘responsible” was not used in this particclar Hague Conven- 
tion to hold the commande: of a defeated army to ary high standard of ef- 
ficiency when he is under d=structive attack: nor wes it used to impute to 
him any criminal responsib-Lty for war crims committed by troops under 
his command under such ciceumstances. 

The provisions of the otherconventions referred to by the Court are on their 
face equally devoid of relevaace or significarce to the situation here in issue. 
Neither. Article 19 of Hagre Convention No. X, 36 Stat. 2371, 2389, nor 
Article 26 of the Geneva Red Cross ‘Conventicn of 1929, 47 Stat. 2074, 2692, 
refers to circumstances where the troops of a commander commit atrocities 
while under heavily ac-verse Lattle conditions. Reterence is also made to the 
requirement of Articls 43 cf the Annex to Hague Convention No. IV, 36 
Stat. 2295, 2306, that the commander of a farce cecupying enemy territory 
“shall take all the measures-in his power to reztore, and ensure, as far as pos- 
sible, public order anc safety, while respectinz, unless absolutely prevented, 
the laws in force in ths couctry.” But the petitioner wes more than a com- 
mander of a force occupying enemy territory. He was the leader of an army 
under constant and devaststing attacks by a superior re-inveding force. 
This provision is silent as tc the responsibilities of a commander under such 
conditions as that. 

Even the laws of war heretofore recognizec. by this nation fail to impute 
responsibility to a falen commander for excs3ses committed by his disorga- 
nized troops while under azsack. Paragrark 347 of the War Department 
publication, Basic Field Marual, Rules of Land Wariare, FM 27-10 (1940), 
states the principal offenses under the laws cf war recognized by the United 
States. This includes all cf the atrocities which zhe Japanese zroops were 
alleged to have committed -m this instance. Origina ly this paragraph con- 
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cluded with the statement that ‘The commanders ordering the commission 
of such acts, or under whose authority they are committed by their troops, . 
may be punished by tke belligerent into whose hands they may fall.” The 
meaning of the phrase “under whose authority they ere committed ” was not 
clear. On November 15, 1944, however, this sentence was deleted and a 
new paragraph was added relating to the personal liability of those who vio- 
late the laws of war. Change 1, FM 27-10. Tha new paragraph 346.1 
states that ‘‘Individuals and organizations who violate the accepted laws and 
customs of war may be punished therefor. However, the fact that the acts 
‘complained of were done pursuant to order of a superior or government sanc- 
| tion may be taken into consideration in determinirg culpability, either by 
way of defense or in micigation of punishment. The person giving such orders 
may also be punished.” From this the conclusion seems inescapable that’ 
the United States recagnizes individual crimina. responsibility for violations 
of the laws of war onl:7 as to those who commit the offenses or who order or 
direct their commissicn. Such was not the allegation here. Cf. Article 67 
of the Articles of War,-10 U.S.C. § 1539. 

There are numerous instances, especially with reference to the Philippine 
Insurrection in 1900 and 1901, where commandinz officers were found to 
have violated the laws of war by specifically ordering members of their com- 
mand to commit atrccities and other war crimes. Francisco Frani, G. O. 
148, Dec. 18, 1900, Hq. Div. Phil.; Eugenio Fernendez and Juan Soriano, 
G. O. 28, Feb. 6, 1901, Hq. Div. Phil.; Ciriaco Vabungal, G. O. 188, Jul. 22, 
1901, Hq. Div. Phil.; Natalio Valencia, G. O. 221, Aug. 17, 1901, Hq. Div. 
Phil.; Aniceta Angeles, G: O. 246, Sept. 2, 1901, Hq. Div. Phil.; Francisco 
Braganza, G. O. 291, Sept. 26, 1901, Hq. Div. Phil.; Lorenzo Andaya, G. O. 
328, Oct. 25, 1901, Hq. Div. Phil. And in other cases officers have been held 
liable where they knew thai a crime was to be committed, had the power to 
prevent it and failed to exercise that power. Fedro Abad Santos, G. O. 180, 
June 19, 1901, Hq. Div. Phil. Cf. Pedro A. Cruz, G. O. 264, Sept. 9, 1901, 
Hq. Div. Phil. In n> recorded instance, however, has the mere inability to 
control troops under fire or attack by superior forces been made the basis of a 
charge of violating the laws of war. 

The Government claims that the principle shat commanders in the field 
are bound to control sheir troops has been applied so as to impose liability on 
the United States in international arbitrations. Case of Jeannaud (1880), 3 
Moore, International Arbitrations (1898) 300); Case of the Zafiro (1910), 5 
Hackworth, Digest of International Law (1648) 707. The difference be- 
tween arbitrating property rights and charging an individual with a crime 
against the laws of war is tov obvious to require elaboration. But even more 
significant is the fac that even these arbitration cases fail to establish any 
principle of liability where troops are under constant assault and demoral- 
izing influences by attacking forces. The same cbhservation applies to the 
common law and statutory doctrine, referrec to sy the Government, that 
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one who is under a legal duty to take protective or preventive action is guilty 
of criminal homicide if he willfully or negligently omits to act and death is 
proximately caused. State v. Harrison, 107 N.J.L. 213 State v. Irvine, 126 
La. 484; Holmes, The Comrson Law, p. 278. No one denies that inaction or 
negligence may give rise to Eability, civil or crminal. But itis quite another 
thing to say that the inability to control troops under highly competitive and 
disastrous battle conditions renders one guilty of a war cr:me in the absence of 
personal culpability. Had there been some 2lement of knowledge or direct 
connection with tke atroaties the problem: would be entirely different. 
Moreover, it must be remembered that we are not dealing here with an ordi- 
nary tort or criminal action; precedents in those fields are of little if any 
value., . Rather we are corcerned with a proceeding involving an inter- 
national ‘crime, the treatment of which may have untold effects upon the 
. future peace of the world. That fact must be kept uppermost i in our search 
for precedent. 

The only conclusion. I haan is that the zharge mads against the peti- 
tioner is clearly without precedent in international lew or in the annals of 
recorded military history. This is not to say that enemy commanders may 
escape punishment for clear snd unlawful failures to pravent atrocities. But 
that punishment should be zased upon charges fairly drawn in light of es- 
tablished rules of international law and recognized concepts of justice. 

But the charge in this cas2,-as previously noted, was speedily drawn and 
filed but three weeks after the petitioner surrendered. The trial proceeded 
‘with great dispatch without slowing the defence time to prepare an adequate 
case. Petitioner’s rights under the due process clause of thé Fifth Amend- 
ment were grossly and openly violated without: any justification.. All of this 
was done without any thorouzh investigation aad prosecution of those imme- 
_-diately responsible for she atrocities, out of which might have come some 
proof or indication of personel culpability on pstitioner’s zart. Instead the 
loose charge was made that great numbers of atrocities had been committed 
and that petitioner was the :ammanding officsr;. hence-he must have been 
guilty of disregard of duty. ` Under that charge the commission was free to 
establish whatever stancard cf duty on petitiomer’s part thatit desired. By 
this flexible method a victorious nation may convict and execute any or all 
leaders of a vanquished foe, cepending upon the prevailing degree of ven- 
geance and the absence of ary objective Judicial review. | 

At a time like this when emctions are understandably hich it is difficult to 
adopt a dispassionate z attitude toward a case of this nattre. Yet now is pre- 
cisely the time when thas attisade is most essential.. While peoples in other 
lands may not skare cur beliefs as to due process and tke dignity of the indi- 
vidual, we are not free ta give affect to our emotions in reckless disregard of 
the rights of others. We live under the Constiiution, which is the embodi- 
ment of all the high hcpes and aspirations of the new worle and which is ap- 
plicable in both war and pesee. We must art accordingly. Indeed, an 
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uncurbed spirit of revenge and retribution, masked in formal legal procedure 
for purposes of dealing with a fallen enemy commander, can do more lasting 
harm than all of the asrocities giving rise to that spirit. The people’s faith 
in the fairness and objectiveness of the law can ke seriously undercut by that 
spirit. The fires of netionalism can be further kindl2d. And the hearts of 
all mankind can be embittered and filled with hetred, leaving forlorn and im- 
poverished the noble ideal of malice toward nore anc charity to all, These 
are the reasons that lead me to dissent in these terms. 


Mr. Justice RuTLEepGE, dissenting. 


Not with ease does one find his views at odds with the Court's in a matter 
of this character and zravity. Only the most deeply felt convictions could 
force one to differ. That reason alone leads me to Co so now, against strong 
considerations for withholding dissent. 

More is at stake than General Yamashita’s fate. There could be no pos- 
sible sympathy for him if he is guilty of the atrocities for which his death.is 
sought, But there can be and should be justize administered according to 
law. In this stage of war’s aftermath it is too early for Lincoln’s great spirit, 
best lighted in the Second Inaugural, to have wide hold for the treatment of 
foes. It is not too eérly, it is never too early, for zae nation steadfastly to 
follow its great constitutional traditions, none older or more universally pro- 
tective against unbridled power than due process of law in the trial and 
punishment of men, taat is, of all men, whether citizens, aliens, alien enemies 
or enemy belligerents. It can become too late. 

‘This long-held attachment marks the great divide between our enemies 
and ourselves. Theis was a philosophy of universal force. Ours is one of 
universal law, albeit imperfectly made flesh o? our system and so dwelling 
among us. Every departure weakens the tradition, whether it touches the 
high or the low, the powerful or the weak, the sriuryphant or the conquered. 
If we need not or cannot be magnanimous, we can keep our own law on the 
plane from which it has not descended hitherzo and to which the defeated 
foes’ never rose. 

With all deference to the opposing views of xy brathren, whose attachment 
to that tradition needless to say is no less thar. my awn, I cannot believe in 
the face of this record that the petitioner has had tæ fair trial our Constitu- 
tion and laws command, Because I cannot reconcil2 what has occurred with 
their measure, I am forced to speak. At bottcm mr concern is that we shall 
not forsake m any case, whether Yamashita’s or arother’s, the basic stand- 
ards of trial which, among other guaranties, tae naiion fought to keep; that 
our system of military justice shall not alone emorg all our forms of judging 
be above or beyond the fundamental law or the control of Congress within its 
orbit of authority; and that this Court shall no~ fail in its part under the Con- 
stitution to see that these things do not happen. 
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This trial is unprececent2d in our history. Never before have we tried 
and convicted an enemy gen2ral for action taken during nostiliziss or other- 
wise in the course of military operations or duty. Much less heve we con-. 
demned one for failing to texe action. The novelty is zot lessened by the, 
trial’s having taken place after hostilities ended and the ezemy, including the 
accused, had surrendered. Moreover, so far as the tims permitted for our 
consideration. kas given opportunity, I have not bean abl to find precedent 
for the proceeding in tae syssem of any nation Jounced in zhe basis principles: 
of our. constitutional Cemocrasy, in the laws: ct war oz ir other internation- 
ally binding authority or usage. 

The novelty is legel as well as historical. We are on airneo ground. 
Precedent. is not all-control'ing in law. There must. be room for growth, 
since every precedent has an origin. But it is the esserze of cur tradition. 
for judges, when they stand.s the end of the marked way, to go forward with 
caution keeping sight, sc far as they are able, upon ths g-eat. landmarks left. 
behind and the direction they point ahead. If, as may be hoped, we are now 
to.enter upon a new era of lav in the world, it becomes mre impertant than 
ever before for the netions creating that system to observe their greatest 
traditions of administering jcstice, including this one, koth in-their own judg- 
ing, and in their new creation. The proceedings in this cse veer so far from 
some of our time-tested road signs that I cannoz take the lazge strides 
validating them would demend. 

| r | 

‘It is not in our tradition for anyone be chargec. with crime which is ` 
defined after his condict, alleged to be criminal, has taken place;! or in 
language not sufficient to info-m him of the nature of the offense or to enable 
him to make defense. 2 Mass guilt we do not impute ‘to individuals, perhaps 
in any case but certainly i in none where the person is not charged or shown ac- 
tively to have participsted in 3r knowingly to have tailed in taking action to 
prevent the wrongs done by cthers, having both, the duty and tae power to 
do so. ` 

It is outside cur basic scheme to condemn men without giving reasonable 
opportunity for preparing defense; * in capital ar other serous crimes to con- 
vict on “official documents . . . ; affidavits; . . . documents cr transla- 
tions thereof; diaries . . . , photographs, mction pictur2 films, and... 
newspapers” ‘or on hearsay, once, twice or thrice removed,’ more particularly 

t Cummings v. Missouri, ¢ Well. 277; Kring v. Missouri, 107 U. S. 221. 

3 Armour Packing Co. v.. Carel States, 209 U.S. 56, 83-84; Urited tates v, Cohen Grocery 
Co., 255 U. S. 81; ef. Screws v. United States, 325 U. S. 91. Eee noza 17 and text... 

8 Hawk v. ‘Olson, No. 17, October Term, 1945, decided November 18, 1945; Snyder v., 
Massachusetts, 291 U.S. 97 105: “What may not be taken sway i= notice of the charge 
and an adequate opportunity to be heard in defense of it.” Sse Part IIT. 


4 The commission’s findinzs state: “We have received for analys= and evaluation 423 
exhibits consisting of official documenta of the. United States Army, the Cnited States. Depart-- 
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when the documentary evidence or some of it is prepared ex parte by the 
prosecuting authority and includes not only opirion but conclusions of guilt. 
Nor in such cases do we deny the rights of confrontation of witnesses and 
cross-examination.® 

Our tradition does not allow conviction by tribunals both authorized and 
bound’ by the instrument of their creation to receive and consider evidence 
which is expressly excluded by Act of Congress o7 by.treaty obligation; nor is 
it in accord with our basie concepts to make tke tribunal, specially consti- 

tuted for the particular trial, regardless of those prohibitions the sole and 
exclusive judge of the credibility, probative value anc admissibility of what- 
ever may be tendered as evidence. 

The matter is not one merely of the character and acmissibility of evidence. 
It goes to the very competency of the tribunal tc try snd punish consistently 
with the Constitution; the laws of the United States made in pursuance 
thereof, and treaties made under the nation’s aathority. 

All these deviations from the fundamental Jaw, and others, occurred in 
the course of constituting the. commission, the preparation for trial and de- 
fense, the trial itself, and therefore, in effect, in fhe sentence imposed. 
Whether taken singly in some instances as depaztures. from specific constitu- 
tional mandates or in totality as in violation of the Fifth Amendment’s com- 
mand that no person shall be deprived of life, liberty cr property without due 
process of law, a trial so. vitiated cannot withstand constitutional scrutiny. 

One basic protection of our system and one orly, petitioner has had. He 
has been represented by able counsel, officers of the army he fought. Their 
difficult assignment has been done with extrao-dinary fidelity, not only to 
the accused, but to their high conception of military justice, always to be 
administered in subordination to the Constitution and consistent Acts of 
Congress and treaties. But, as will appear, even ttis conceded shield was 
taken away in much of its value, by denial of reasonable opportunity for 
them to perform their function. 

On this denial and the commission’s invalid constitution specifically, but 
also more generally upon the totality of departures frcm constitutional norms 
inherent in the idea of a fair trial, I rest my julgmeat that the commission 
was without jurisdiction from the beginning to try cr punish the petitioner 
and that, if it had acquired jurisdiction then, ite power to proceed was lost in 
the course of what was done before and during trial 


ment, and the Commonwealth of the Philippines; affidavits; captured enemy documents or 
translations thereof; diaries taken from Japanese personnel, photographs, motion picture 
films, and Manila newspapers.” See notes 19 and 20. 

Concerning the specific nature of these elements in the proof, zhe issues to which they were 
directed, and their prejudicial effects, see text infra and notes -n Part IT. 

ë Queen v. Hepburn, 7 Cranch. 289; Donnelly v. United States, 228 U. S. 243, 273. See 
Part IT; note 21. | 

8 Motes v. United States, 178 U.S. 471; Paoni v. United States, 281 Fed. 801. See Parts 
IT and III. 7 See Part II at notes 10, 19; Part III. 
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Only on one view, in my opinion, could 2ither of these conclusions be 
avoided. This would be that an enemy belligerent-in petitioner’s position is. 
altogether beyond the pale o constitutional p-otection, regardless of the Zact 
that hostilities had ended and he had surrerdered, witk. his country. The 
Government has so argued, urging that we are still at wax with Japan and all 
_the power of the military 2ffective during active hostifities in theatres of 
combat continues in full foree unaffected by she events of August 14, 1945, 
and after. . : 

In this view the action taken here is one of military n=cessity, exclusively i 
within the authority of the President as Commander-in-Chief and his 
military subordinates to taka in warding off military daager and subject to 
no judicial restraint on any account, although somewhaz inconsistently it is 
. said this Court may “‘examine” the proceedings generaly. 

. As I understand the Court, this is in substance the effest of what has been 
done. For I cannot eonceiva any instance of departure trom our basic con- 
cepts of fair trial, if the failcres here are not sufficient to produce that effect. 

We are technically still at war, because peace has rot been negotiated 
finally or declared. ` But there is no longer tae danger which always exists 
before surrender and armistice. Military necessity doss not Cemand the 
same measures. ` The nation may be more secre now than at any time after 
‘peace is officially concluded. In these facts is one great difference from Ez 


parte Quirin, 317 U. S. 1. Punitive action teken now czn'be effective only- 


for the next war, for purposes of military sec.irity. And enemy aliens, in- 
cluding belligerents, need the attenuated protections ou> system extends to’ 
them more now than before ocstilities ceased or than they may after a treaty 

of peace is signed. Ample power there is to punish them zr others for crimes, 
whether, under the laws of war during its course or later during occupation. 

There can be no question of s2at. The only question is Low it 'shall be done, 

consistently with universal constitutional commands or octside their restrict- 
ing effects. In this sense I think the Constitution follows the flag. 

The other thing to be mentioned in order to be put'aside is that we have no 
question here of, what the military might have done in a field of combat.. 
There the maxim about the -aw becoming silert in the naise of arms applies. 
The purpose of battle is ta kill. But it does not follow that this would 
justify killing by trial ater capture’ or surrenier, without compliance with 
- laws or treaties made to aprly i in such panan whether trizl is before or after 
hostilities end. 

_ I turn now to discuss som2 of the details of what has taken i My 

basic difference is with the Court’s view that provision: ‘of the Articles of 
War and of treaties are not made applicable to this proczeding and with its 
ruling that, absent such applicable provisions, none of the things done so 
vitiated the trial and sentenre as to deprive the commiston of jurisdiction. 

My brother Murpny has Ziscussed the charge with respect to the sub- 
stance of the crime. With mis conclusions ia this respect I agree. My 
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own primary concern will be with the constitution cf the commission and 
other matters taking place ir. the course of the proceedings, relating chiefly 
to the denial of reasonable opportunity to prepare petitioner’s defense and 
the sufficiency of the evidence, together with serious questions of admissi- 
bility, to prove an offense, all going as I think to the commission’s jurisdic- 
tion. 

Necessarily only a short sketch can be given concerning each matter. 
And it may be stated at the start that, althouzh it was ruled in Ex parte 
Quirin, supra, that this Court had no function to review the evidence, it was 
not there or elsewhere determined that it could not ascertain whether con- 
viction is founded upo2 evidence expressly excluded >y Congress or treaty; 
nor does the Court purport to do so now. — 


H 
Invalidity of the Commission’s Consitution 


The fountainhead of the commission’s authorisy was General MacArthur’s 
directive by which General Styer was ordered to anc pursuant to which he 
did proceed with conszituting the commission.” Th: directive was accom- 
panied by elaborate and detailed rules and regulations prescribing the pro- 
cedure and rules of evidence to be followed, of which for present purposes 
Section 16, set forth bzlow,® is crucial. 

Section 16, as will be noted, permits receptior of documents, reports, afi- 


8 The line of authorization within the military hierarchy exiended from the President, 
through the Joint Chiefs of Staff and General MacArthur, to General Styer, whose order of 
September 25th and others were made pursuant to and .n conZormity with General Mac- 
Arthur's directive. The ckarge was prepared by the Judge Advocate General’s Department 
ofthe Army. There is no dispute concerning these facts cr that she directive was binding on 
General Styer and the comnission, though it is argued his own authority as area commanding 
general was independently sufficient to sustain what was done. 

916. Evidence.—a. The commission shall admit such evidence as in its opinion would 
be of assistance in proving or disproving the charge, or such as in the commission’s opinion 
would have probative value in the mind of a reasonable man. In particular, and without 
limiting in any way the scope of the foregoing general ru es, the following evidence may be 
admitted: l 


(1) Any document which appears to the commissicn to have been signed or issued of- 
ficially by any officer, department, agency, or member of the armed forces of any govern- 
ment, without proof of the signature or of the issuar.ce of she document. 

(2) Any report which appears to the commission te have been signed or issued by the 
International Red Cross or a member thereof, or by a medical doctor or any medical 
service personnel, or by an investigator or intelliger ce officer, or by any other person 
mon the commission finds tə have been acting in tke course of his duty when making 
the report. f 

. (8) Affidavits, depositions, or other statements tazen ky an officer detailed for that 
purpose by military vathority. 

(4) Any diary, letter or other document appearing to the commission to contain in- 
formation relating to zhe charge. ' 

(5) A copy of any Cocument or other secondary evidenz: of its contents, if the com- 
a believes that the original is not available or cannat be produced without undue 

elay. ... 
i 
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davits, depositions, ciaries, latters, copies of cocuments or other secondary 
evidence of their contents, hearsay, opinior. evidence and corclusions, -in 
‘fact of anything which in tke commission’s opinion ‘would be of assissance 
in proving or disproving the charge,” withcut any of the usual moces ot 
authentication. 

A more complete abrogation of customary safeguards relating to the proof, 
whether in the usual rules of evidence or sny reasonable sukstitute and 
whether for use in th> trial of erime in the ci-il courts or military tribunals, 
hardly could have been mace. So far as the admissibility and probative 
value of evidence was concemed, the directive made t=e commission a law 
unto itself. 

It acted accordingly. As ani insistent and persist ent edio to the 
reception of all kinds of “evidence,” oral, documentary and pkotographic, 
for nearly every kizd of deze3t under any of the usual prevailing standards 
for admissibility and probative value, the commission not only consistantly 
ruled against the defense, bus repeatedly stated it was bound by the directive 
to receive the kinds ‘of avidence it specified," reprimanded counsel for con- 
tinuing to make objeczion, <eclined to hear jarther objections, end in more 
than one instance during ths coursé of the proceedings reversed its rulings 
favorable to the dezense, where initially it had declined to receive what the 
prosecution offered. Every conceivable kind of statement, rumor, report, 
at first, second, third, or further hand, written, prmted or oral, and one 
“propaganda” film were allowed to come in, most of this relating to atroc- 
ities committed by trcops under petitioner's commard throughout the 
several thousand islands of the Philippine Archipelago during the period of 
active hostilities covered by the American forces’ return to and recapture 
of the Philippines.” | 

The findings reflect the character of the proof aa taecharge. The sate- 
ment quoted above # gives only a numerical idea of ths instances in which 
ordinary safeguards in reception of writter. evidence were ignored. In 
addition to these 423 ‘‘exhixits,” the findings stete tha comrassion ‘‘has 
heard-'286 persons during thə course of this trial, most of whom have given 
eye-witness accounts of whai they endured o> what they saw.” 

But there is not a suggesticn in the findings zhat petiticner personally par- 
ticipated in, was present at the occurrence of, or orcered any of these inci- 
dents, with the excepiicn of the wholly inferential suggestion noted below. 
Nor is there ary express finding that he knew of any one of the incidents in 
particular or of all takan together. “The only inferential findings zhat he had 


1¢ n one instance thz presidert of the commission. said: ‘Tbe rules end reguletions 
which guide this Commission are binding upon the Ccmmission asd agencies provided to 
assist the Commission. . . . We have been authorized to reczive ard weigh such evidence 
as we can consider to have probative value, and further comments by the Dafense o2 the 
right which we have to accept this evidence is decidedly out of.orcer.” But see note 19. 

u Of. text infra at note 19 concerning the prejudicial characte? of the evidence. 

n Noted. — > 
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knowledge, or that, the commission so found, are in the statement that “the 
crimes alleged to have been permitted by the accused in violation of the laws of 
war may be grouped into three categories” set out below, in the further 
statement that “ihe prosecution presented evidence to show that the crimes 
were so extensive and so widespread, both as to time and area, that they 
must either have been wilfully permitted by the aczused, or secretly ordered by ” 
him; and in the conclusion of guilt and the senzence.» (Emphasis added.) 
Indeed the commission’s ultimate findings * draw no express conclusion of 
knowledge, but state only two things: (1) the fact of widespread atrocities 
and crimes; (2) that petitioner “failed to provide efective control . . . as 
required by the circumstances.” 

This vagueness, if not vacuity, in the findings runs throughout the pro- 
ceedings, from the charge itself through the proof and the findings, to the 
conclusion. It affects the very gist of the offerse, whether that was wilful, 
informed and intentional omission to restrain end control troops known by 
petitioner to be committing crimes or was only £ negligent failure on his part 
to discover this and take whatever measures he then could to stop the conduct. 


. 8 Namely, ‘‘(1) Starvation, execution or massacre without trial and maladministration 
generally of civilian internees and prisoners of war; (2) Torture, rape, murder and mass 
execution of very large numbers cf residents of the Philinpines including women and chil- 
dren and members of religious orders, by starvation, beheading, bayoneting, clubbing, hang- 
ing, burning alive, and destruction by explosives; (8) Burniag and demclition without 
adequate military necessity of large numbers of homes, places ol business, places of religious 
worship, hospitals, public buildings, and educaticnal institutions. In point of time, the 
offenses extended throughout the period the Accused wasin command of Japanese troops in 
the Philippines. In point of area, the crimes extended tLrouga the Philippire Archipelago. 
although by far the most of the incredible acts occurred an Luzon.” 

4 Cf. note 138. 

15 In addition the findings set forth that captured orders of subordinate officers gave proof 
that “they, at least,” ordered acts ‘leading directly to” etrocities; that ‘the proof offered to 
the Commission alleged criminal neglect . . . as well.as.complete failure by the higher echelons 
of command io detect and prevent cruel and inhuman trectmert accorded by local comman- 
ders and guards”; and that, although “the defense had established the difficulties faced by 
the Accused” wiih special referer.ce among other things to th2 discipline and morale of his 
troops under the “‘swift and overpowering advance of Anericen forces,” and notwithstand- 
ing he had stoutly maintained his complete ignorance. of -he cri:nes, still he was an officer of 
long experience; his assignment was one of broad responsibility; it was his duty ‘‘to discover 
and control” crimes by his troops, if widespread, and therefore 

‘The Commission concludes: (1) That a series of atcocitias and other high crimes have 
been committed by members of the Japanese armed forces under your command against the 
people of the United States, their allies and dependencies throughout the Philippine Islands; 
that they were not sporadic in nature but in many cases were methodically supervised by 
Japanese officers and noncommissioned officers; (2) thet durimg the period in question you 
failed to provide effective contro] of your troops as was -equired by the circumstances. 

“ Accordingly upon secret written ballot, two-thirds or more of the members concurring, 
the Commission finds you guilty es ee and sentences you to death by hanging.” (Em- 
phasis added.) 

46 See note 15. 
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Although it is impossible 39 determine from what is before us whether peti- 
tioner in fact has been conv-ezed of one or the other or of both these things,!” 
the case-has been preserted.on the former basis and, unless as is noted below 
there is fatal duplicity, it must be taken that the crime charged and sought 
to be proved was only the failure, with knowledge, tc perform the comman- 
der’s function of control, ‘elthough the Court’s opinior nowhere expressly 
declares that knowledge was essential to guilt or necessary to set soe) in 
the charge. 

It is in respect to this feasure especially, quite re fom the ee of 
unverified rumor, report, ete., that perhaps th2 greetest prejudice arose from 
: the admission of untrustworthy, unverified, unauthenticated evicence which 
could not be probed by ercs+examination or other meens of testing eredi- 
bility, probative value or authenticity. 

Counsel for the defense have informed us.in the brief and at the argument 
that the sole proof of knowledge introduced at the trial was in the form of ex 
parte affidavits and depositicns. Apart from what has been excerpted from 
the record in the applications and the briefs, end such pcrtions of the record 
. as I have been able to examine, it has been imposs.ble fcr me fully to verify 
counsel’s statement in this respect. But the Government.has not disputed 
it; and it has maintained thst we have no right to sxamine the racord upon 
any question “of evidence.” Accordingly, without conc2ssion to that view, 
the statement of counsel is taken for the fact Ard in zhat state of things 
petitioner has been convicted of a crime in wiich knowledge is en essential 


17 The charge, set forth at the erd of this note, is cons stent with either theory—or both— 
and thus ambiguous, as were the findings. See note 15. Tne only word implying knowl- 
edge was ‘‘permitting.” If “willy” is essential to constitute a crime or charge of one, 
otherwise subject to the objection.cf ‘ vagueness,” cf. Screws 2. United States, 325 U. S. 91, 
it would seem that “permitting” alone would hardly be sufficient to charge “wilful and in- 
tentional” action or omission; an, if taken to be suffizient to charze knowledge, it would 
follow necessarily that the charge itself was not drawn to state and was insufficient to sup- 
port a finding of mere failure to Cetect or discover the 2riminal cancuct of others. 

At the most ‘‘permitting”’ coulc charge knowledge ony by inference or implication. And 
reasonably the word could be taken in the context of the charge to mean “‘allowing” or ‘not 
preventing,” a meaning consistens with absence of knowledge and mere failure to discover. 
In capital cases such ambiguity is wholly out of place. The proot was equally ambiguous in 
the same respect, so far as we have d2en informed, and so, to repeat, were the findings. The 
use of “wilfully,” even qualified bz £ ‘must have,” oie time cnly in the findings hardly can 
supply the absence of that or an equ-valent word or language in the charge or in the proof to 
support that essential element in zhə crime. 

The charge was as follows: “Tomoyuki Yamashita. General Imperial Japanese Army, 
between 9 October 1944 and 2 Sectember 1945, at Man‘la and at other places m the Philip- 
pine Islands, while commander of a>med faroes of Japen at war with the United States of 
America and its allies, unlawitlly disregarded and failad to discharge his duty 
as commander to contro! the cperetions of the members 3f his command, permitting them to 
commit brutal atrocities and other high crimes against people of tha United States and of its 
allies and dependencies, particulary the Philippines; and he,,General Tomoyuki Yamashita, 
thereby violated the laws of war.” 
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element, with no proof of knowledge other than what would be inadmissible 
in any other capital case or proceeding under our system, civil or military, and 
which furthermore Congress has expressly commanded shall not be received 
in such cases tried by military commissions and othe> military tribunals.+® 

Moreover counsel assert in the brief, and this also is not denied, that the 
sole proof made of certain of the specifications ir. the ills of particulars was 
by ex parte affidavits. It was in relation to this also vital phase cf the proof 
that there occurred on2 of the commission’s rev2rsals of its earlier rulings in 
favor of the defense,!° a fact in itself conclusive lemoastration of the neces- 
sity to the prosecutior’s case of the prohibited tyre of evidence and of its 
prejudicial effects upon the defense. 

These two basic elements in the proof, namel, prcof of knowledge of the 
crimes and proof of the specifications in the bills, that is, of the atrocities 
themselves, constitute the most important instances perhaps, if not the most 
flagrant,2° of departure not only from the express command of Congress 
against receiving such proof but from the whole British-American tradition 
of the common law and the Constitution. Many others occurred, which , 
shere is neither time nor space to mention.” 


18 Of. text infra Part IV. , 

13 On November 1, early in the trial, the president of tke commission stated: “I think the 
Prosecution should consider the desirability of striking cercain zems, The Commission feels 
that there must be witnesses introduced on each of the 3pecitisations or times. Jt has no 
objection to considering affidavits, but it is unwilling to fom an opinion of a particular item 
based solely on an afidavit. Therefore, until evidence is ictroduced, these particular exhibits 
are rejected.’ (Emphasis added.) 

-Later evidence of the excluded type was offered, to int-oduction of which the defense ob- 
jected on various grounds including the prior ruling. At the pzosecution’s urging the com- 
mission withdrew to deliberate. Later it announced thet ‘‘aftar further consideration, the 
Commission reverses that ~uling [of November 1] and afficms its prerogative of receiving and 
considering affidavits or depositions, if it chooses to do sc, for whatever probative value the 
Commission believes they may have, without regard to the uresentation of some partially 
corroborative oral testimcny.” It then added: ‘‘The Commission directs the prosecution 
again to introduce the affidavits or depositions then in queszion, and other documents of 
‘similar nature which the prosecution stated has been prepared tor introduction.” (Empha- 
sis added.) 

Thereafter this type of evidence was consistently received and again, by the undisputed 
statement of counsel, as the sole proof of many of the sp2cifications of the bills, a procedure 
which they characterize correctly in my view as having ‘in afect, stripped the proceeding 
of all semblance of a trial and converted it into an ex purte investigation.” 

20 This perhaps consisted in the showing of the so-called “p-o>aganda”’ film, “Orders from 
Tokyo,” portraying scenes of battle destruction in Manih, which counsel say “was not in it- 
self seriously objectionable.” - Highly objectionable, inflammatory and prejudicial, however, 
was the accompanying scund track with comment that: the fim was “evidence which will 
convict,” mentioning petitioner specifically by name. 

2 Innumerable instances of hearsay, once or several times removed, relating to all manner 
of incidents, rumors, reports, etc., were among these. Many ircstances, too, are shown of the 
use of opinion evidence end conclusions of. guilt, including reports made after ex parte in- 
vestigations by the War Crimes Branch of the Judge Advocate General’s Department, which 
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Petitioner asserts, and there can be no reason to dowst, that by the use of 
all this forbidden evidence 3e was deprived of the right of zross-examination 
and other means to establish the credibility of the depcnents or affiants, not 
to speak.of the authors of reports, letters, documents and newspaper articles; 
of opportunity to determire whether the multitudir.ous crimes specified in 
the bills were committed in fact by troops under his commend or by naval or 
air force troops not under ais command at the time alleged; to ascertain 
whether the crimes attested were isolated acts of individual soldiers or were 
military acts committed by troop units acting under supervision of officers; 
and, finally, whether “in short, there was such a ‘pattern’ of corduct as the 
prosecution alleged and its whole theory of the crime and the evidence re- 
quired to be made out.” 

He points out in this connection that the commission Dased its decision on 
a finding as to the extent and number of the atrocities end that this of itself 
establishes the prejudicial efect of the affidavits, etc., end of the denial re- 
sulting from their reception of any means of probing the evidence they con- 
tained, including all opportunity for cross-examination. Yet it is said there 
is no sufficient showing of prejudice. The effect could not have been other 
than highly prejudicial. The matter is not. one merely of “rules of evi- 
dence.” It goes, as will appear more fully later, to the basic right of de- 
fense, including some fair opportunity to test probative velue. 

Insufficient as this recital i to give a fair impression cf what was done, it 
is. enough to show that this was no trial in the traditicns of the common law 
and the Constitution. Tf the tribunal itself was not strange to them other- 
wise, it was in its forms anc modes of procedure, in tke character and sub- 
stance of the evidence it received, in the denial of all mars to the accused 
and his counsel for testing tæ evidence, in the brevity and ambizuity of its 
findings made upon such a mass of material and, as will appear, in the denial 
of any reasonable opportunisy for preparation of the def=nse. Because this 
last deprivation not only is important in itself, but is closely related to the 
. departures from all limitaticns upon the character of ard modes of making 
the proof, it. wil be considered before turning to the important legal questions 
relating to whether «ll these violations of our traditions can be brushed aside ` 
as not forbidden by the valid Acts of Congress, treaties and the Constitution, 
in that order. If all these traditions can be so put away, then indeed will we 
have entered upon a new but foreboding era of law. 


ITT 
Denial of Gpporiunity to Prepare Defense l 
Petitioner surrendered Segtember 3, 1945, and was :ntarned as a prisoner 
of war in conformity with Article 9 of the Geneva Conrention of July 27, 
. it was and is urged had the effect of “putting the prosecution on she witness stand” and of 
usurping the commission’s furction as judge of the law and the fastz. It is seid also that 
some of the reports were received as the sole proof of some of the specifications. 
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1929.22 He was served with the charge on September 25 and put in con- 
nement as an accused war criminal. On October 8 he was arraigned and 
pleaded not guilty. On October 29 the trial began and it continued until 
December 7, when sentence was pronounced, exactly four years almost to 
the hour from the attack on Pearl Harbor. 

On the day of arraignment, October 8, three weeks before the trial began, 
petitioner was served with a bill of particulars specifying 64 items setting 
forth a vast number cf atrocities and crimes allegeaiy committed by troops 
under his command.™ ‘The six officers appointed as defense counsel thus 
had three weeks, it is true at the prosecution’s suggestion a week longer than 
they sought at first, to investigate and prepare to meet all these items and 
the large number of incidents they embodied, many of which had occurred 
in distant islands of the archipelago. ‘There is some question whether they 
then anticipated the full scope and character of the charge or the evidence 
they would have to mest. But, as will appear, they worked night and day at 
the task. Even so it would have been impossible to do thoroughly, had 
nothing more occurred. 

But there was more. Qn the first day of the trial, October 29, the prosecu- 
tion filed a supplemental bill of particulars, containmz 69 more specifications 
of the same general character, involving perhaps as many incidents occur- 
ring over an equally wide area.” A copy had been given the defense three 
days earlier. One item, No. 89, charged that American soldiers, prisoners 
of war, had been tried and executed without notice having been given to the 
protecting power of the United States in accorlanze with the requirements 
of the Geneva Convention, which it is now azgued, strangely, the United 
States was not required to observe as to petitioners trial. 

But what is more important is that defense counsel, as they felt was their 
duty, at once moved for a continuance.”® “he application was denied. 


2 Also with Paragraph 32 of the Rules of Land Warfere. 

27Typical-of the items are allegetions that members of ihe armed forces of Japan under the 
command of the accused 2ommiited the-acts ‘ During the moniis-of October, November and 
December 1944 fof] brutelly mistreating and torturing numerous unarmed ‘noncombatant 
civilians at the Japanese Military Police Headquarters located at Cortabitarte and Mabini 
Streets, Manila” and “On or about 19 February 1945, in the Town of Cuenca, Batangas 
Province, brutally mistreeting, massacring, and killing Jose M. Laguo, Esteban Magsamdol, 
Jose Lanbo, Felisa Apuntar, Elfidio Lunar, Victoriana Ramo, end 978 other persons, all un- 
armed noncombatant civilians, pillaging and unnecessarily, deliberately and wantonly dev- 
astating, burning and destroying large areas of that torn.” 

24 The supplemental bill contains allegations similar so thote set out in the original bill. 
See note 23. For examp.e, it charge that members of the armed forces of Japan under the 
command of the accused “during the period from 9 October 1444 to.about 1 February 1945, 
at Cavite City, Imus and elsewhere in Cavite Province,” were permitted to commit the acts 
of “brutally mistreating, torturing, and killing or attempting to <ill, without cause or trial, 
unarmed noncombatant civilians.” 

% See note 39 and text, Part V. 

28 In support of the motion counsel indicated surprise by saying that, though it was as- 
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. However the commission irdicated that if, at the end of the prosecution’s 
presentation concerning tie original bill, counsel should “believe they re- 
quire additional time . . . . the Commission will consider such a motion at 
that time,” before taking up the items of the suopierental bill. Counsel 
again indicated, without other result, that. time was desired at once. “as 
much, if not more” to prepare for cross-examination ‘‘as the Prosecutor’s 
case goes in” as to prepar2 afirmative defense. 

On the next day, Octobe: 30, the commission interrupted the prosecutcr to 
say it would not then listen t testimony or discussion upon the supplemental 
bill. After colloquy it adbered to its prior ruling and, iz response to inquiry 
from the prosecuticn, the dafense indicated it would require two weeks beZore 
it could proceed on the supplemental bill. .On November 1 the commission 
ruled it would not receive actidavits without corrcboration by witnesses on 
any specification, a ruling ~eversed four days later. | 

On November 2, after tbe commission had received ar. añrmative answer 
to its inquiry whether the defense was prepared tc proczed with an item in 
the supplemental bill which tre prosecution proposed to zrove, it announced:. 
“Hereafter, then, unless thare is no [sic] objection by the Defense, the Com- 
mission will assume that vcu are prepared to proceed with any izems in the 
Supplemental Bill.” On November 8, the question arose again upon the 
prosecution’s inquiry as to when the defense would be ~2ady to proceed on 
the supplemental bill, the prosecutor adding:.“ Frankly, sir, it took the War 
Crimes Commission some three months to investigate shese masters and I 
cannot conceivs of the. Defense undertaking a similar invastigation with any 
less period of time.” Stating it realized “the tremendors burden which we 
have placed on the Defense” end its “determination to zive them the time 
they require,” the commiss:o2 again adhered to its ruling cf October 29. 

Four days later the commision announced it would grant a continuance 
“only for the most urgent end unavoidable reasons.” 21 


sumed two or three new specifications might be added, there kad bezn no expestation of 59 
“about entirely new persons and bimes.” The statement continued: 

“We have worked earnestly seven days a week in order to prezare the defense on 64 
specifications. And when I say ‘prepare the defense,’ sir, I do not m2an merely an affirms- 
tive defense, but to acquaint ourselvas with the facts so that we could properly cross-examine 
the Prosecution’s witnesses. l 

«|. . ‘In advance of triel’ meas: Sufficient time to allow the C'efense a ckance to pre- 
pare its defense. 

“We earnestly state that we mus; Zave this ime in order adecuately to prepare the de- 
fense. I might add, sir, we think this is important to the Accused, bat far more important 
than any rights of this Accused, we believe, is the proposition that tis Commission should 
not deviate from a fundamental American concept of fairness. . . .’" 

37 The commission went on to question the need for all of the six oficers representing the 
defense to be present during preser-t.tion of all the case, suggested one or two would be ade- 
quate and others ‘‘should be out cf ~he courtroom” angaped in other metters and strongly 
suggested bringing in additional Soe in the midst of the trial, aL tc the end that “ need +0 
request continuance may not arise.” 
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On November 20, when the prosecution rested, senior defense counsel 
moved for a reasonable continuance, recalling the commission’s indication 
that it would then consider such a motion and stating that since October 29 
the defense had been “working night and day,” with ‘‘no time whatsoever 
to prepare any affirmstive defense,” since counsel had been fully occupied 
trying “to keep up with the new Bill of Particu/ars.”’ 

The commission thereupon retired for deliberation and, on resuming its 
sessions shortly, denied the motion. Counsel than asked for ‘‘a short recess 
of a day.” The commission suggested a recess unti. 1:30 in the afternoon. 
Counsel responded thi3 would not suffice. Thə commission stated it felt 
‘that the Defense shculd be prepared at least om its cpening statement,” to 
which senior counsel answered: “We haven’t had tim: to do that, sir.” The 
commission then recessed until 8:30 the followirg mcrning. 

Further comment is hardly required. Obviously the burden placed upon _ 
the defense, in the skort time allowed for preparation on the original bill, 
was- not only “tremendous.” In view of all the facts, it was an impossible 
one, even though the time allowed was a week longer than asked. But the 
grosser vice was later when the burden was more than doubled by service 
of the supplemental kill on the eve of trial, a procedure which taken in con- 
nection with the consistent denials of continuance and the commission’s 
later reversal of its rulings favorable to the defense was wholly arbitrary, 
cutting off the last. vestige of adequate chance tc pregare defense and impos- 
ing a burden the most able counsel could not bear. This sort of thing has no 
place in our system ol justice, civil or military. V/ithout more, this wide 
departure from the most elementary-principles of farness vitiated the pro- 
ceeding. When added to the other denials of funcamental right sketched 
above, it deprived ths proceeding of any semblance of trial as we know that 
institution. 


IV 


Applicability of the Articles of War 


The Court’s opinion puts the proceeding and the petitioner, in so far as 
any rights relating to his trial and conviction are concerned, wholly outside 
the Articles of War. In view of what has taken place, I think the decision’s 
necessary effect is alto to place them entirely beyord limitation and protec- 
tion, respectively, by she Constitution. I disagree as to both conclusions or 
effects. i 

The Court rules thet Congress has not made Articles 25 and 38 applicable 
to this proceeding. I think it has made them applicable to this and all other 
military commissions or tribunals. If so the commission not only lost all 
power to punish pet.tioner by what occurred in the proceedings. It never 
acquired jurisdictior. to try him. For the directive by which it was con- 
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stituted, in the provisions cí Section 16,28 was squarely in confict with Ar- 
ticles 25 and 38 of the Articles of War *° and therefore wes void. 

. Article 25 allows reading of depositions in evidence, under prescribed con- 
ditions, in the plainest terms “before any nilitary 20zrt or commission in 
any case nci capital,”” providing, however, shat “testincny by deposition 
may be adduced for the deserse in capital caszs.” (Emphesis added.) This 
language clearly and broacly covers every kind of miitary tribunal, whether 
“court” or ‘‘comraission.* It covers all a cases. It makes no ex- 
ception or distinction for- my accused. _ 

Article 38 authorizes the Sresident. by regalations to prescribe procedure, 
including modes of proof, even more all-inelusively if pesstble, “in cases be- 
fore courts-martial. courts of inquiry, military commissons, and other mili- 
tary tribunals.” Language zould not be more broadly inclusive. No ex- 
ceptions are mentioned o> suggested, whetaer of tribanals or cf accused 
persons. Every kind of miltary body for paforming tke function of trial is 
covered. That is clear fram the face of the Article. 

Article 38 moreover limits the President’s power. He isso far as practica- 
ble to prescribe “the rules of evidence generally recognized in the trial of 
criminal cases in the cistrizt. courts: of the United States,” a clear mandate 
that Congress intended all military trials to conform 43 closely as possible 
to our customary procedural and evidentiary protections, constitutional and 
statutory, for accused persons. But there are also twz unqualified limita- 
tions, one “that nothing ezntrary to or inconsistent. with these articles 
[specifically here Article 25. shall be so prescr_.bed”; the otter “that all rules 
made in pursuance. of this article shall be laid before the Congress annually.” 

Notwithstanding these brcad terms the Coart, resting chiefly cn Article 2,. 
concludes ‘the petitioner wes not among the persons there declared to be = 

28 See note 9, | | 

29 Article 25 is as follows: ‘A culy authenticated ceposition tazen upon reasonable no- 
tice to the oppcsite party may be read in evidence befoze any military court or commission in 
any case not capitel, or in any prcceeding before a court of inquiry or 1 military board, if such 
deposition be taken when the wicmess resides, is found, or is abcut ~o go beycnd the State, 
Territory, or district in which the court, commission, or board is ordered to sit, or beyond the 
distance of one hundrec miles from the place of trial cr hearing or wken it appears to the 
satisfaction of the court, commissicn, board, or appoiating euthoricy chat the witness, by 
reason of age, sickness, bodily inirmity, imprisonment. or other reeconable cause, is unable 
to appear and testify in person at s2e piace. of trial or hearing: Pretidad, Thav. testimony by 
deposition may be adduced for the d2feasein capital cases.” (Emphasisadied.; 10U.8.C. $- 
1496. yo 

Article 38 reads: “The Presidert may, by regulations which be may modify from time to 
time, prescribe the procedure, incliding modes of proof. in cases before courts-mazizal, courts. 
of inquiry, military commissions, uc other military tribunals, which regulations shall. insofar 
as he shall deem practicable, app:¥ the rules of evidence generally recognized in the trial of 
criminal cases in the district courts ož the United States. Provided. Trat nothing contrary to or 
inconsistent with these articles shad oe so prescribed: Prowided furthe>, Tat all rules meade in 


pursuance of this article shal! be leta before the Congress annually.’ (Emphasis added.) 10 
U.S.C. § 1509. 
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subject to the Articles cf War and therefore the commission which tries him 
is not subject to them. That Article does not cover prisoners of war or war 
criminals. Neither does it cover civilians in occupied territories, theatres of 
military operations or osher places under military farisdiction within or with- 
out the United States o> territory subject to its sovereignty, whether they be 
neutrals or enemy aliens, even citizens of the Uniced Sates, unless they are 
connected in the manner Article 2 prescribes with cur armed forces, exclusive 
of the Navy. 

The logic which excludes petitioner on the basis thaz prisoners of war are 
not mentioned in Article 2 would exclude all these. I strongly doubt the 
Court would go so iar, if presented with a trial Eke this in such instances. 
Nor does it follow necessarily that, because some persons may not be men- 
zioned in Article 2, they can be tried without regard to any of the limitations 
placed. by any of the ozher Articles upon military tribanals. 

Article 2.in defining persons ‘subject to the articles of war” was, I think, 
specifying those to whom the Articles in general were applicable. And there 
is no dispute that moss of the Articles are not applicable to the petitioner. 
It does not follow, however, and Article 2 does not provide, that there may 
not be in the Articles specific provisions covering persons other than those 
specified in Article 2. Had it so provided, Artice 2 would have been con- 
tradictory not only of Articles 25 and 38 but also. xf A>zicle 15 among others. 

In 1916, when the last general revision of the Articles of War took place,*° 
for the first time certain of the Articles were specifically made applicable to 
military commissions. Until then they had app_ied oaly to courts-martial. 
There were two purposes, the first to give statutory recognition to the mili- 
tary commission without loss of prior jurisdiction ard the second to give 
those tried before military commissions some of the more important protec- 
tions afforded persons tried by courts-martial. 

In order to effeczuaze the first purpose, the A:my sroposed Article 15.3! 


30 Another revision of the Articles of War took place in 1220. At this time Article 15 was 
slightly amended. 

In 1916 Article 15 was enacted to read: ‘‘The provisions 3f thase articles conferring juris- 
diction upon courts-mertial shall not be construed as depriving military commissions, pro- 
vost courts, or other military tribunals of concurrent jurisdiction in respect of offenders or of- 
fenses that by the law of war may be lawfully triable by such mil tary commissions, provost 
courts, or other military tdbunals.” (Emphasis added.) 

The 1920 amendment put in the words “by statue or” before the words ‘‘by the law of 
war” and omitted the word “lawfully.” 

31 Speaking at the Hearires before the Committee on Mi-tary Affeirs, House of Represen- 
tatives, 62nd Cong., 2d Sess., printed as an Appendix to €. Rep. 229, 68rd Cong., 2d Sess., 
General Crowder said: 

“The next aa Mo. 15, is entirely new, and the rzasons for its insertion in the code 
are these: In our Wer with Mexico two: war courts were brought into existence by or- 
ders of Gen. Scott. viz. she military commission and the counsil of war. By the military 
commission Gen. Scots tried cases cognizable in time œ peges by civil courts, and by the 


council of war he tried offenses against the laws of war. The council of war did not sur- 
vive the Mexican War period, and in our subsequent wars. ics jurisdiction. has been taken 
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over by the military con-miza-en, which during th: Civil War period tried more tham 2,000 
cases. While the mil-tar; mmission has not been formally authorized by statute, its 
jurisdiction as & war cours has been upheld by the Supreme Court of tke United States. 
It is an institution of the eves test importance in a period of wer and shoulc be preserved. 
In the new code the ju-isdt-eon of courts-martial has been somewhat amprified by the intro- 
duction of the parase Fersozs subject to military ‘aw. There will be morz instances in the 
Suture than in the past ohe tae jurisdiction of ccurts-marteal will overlap that of the war 
courts, and the question 7o.1ld arise whether Congress harng nS jurisdict.on by 
statute she common lav of war jurisdiction was not ousted. I wish to meke it perfectly 
pan by the new artish. ithe in such cases the jurzsdiction of te2 war court is concurrent.” 
. Rep. No. 229, 68rd Cozg.. 2d Sess., p. 53. “Emphasis acted.) 


And later, in 1916. speaking >=Zore the Subcommiztee on Military Affairs of the Serate at 
their Hearings on 8. 3191, a p~>ject for the revision of the Arcicles af War, 6th Cong., Ist 
Sess., printed as an Appardix ba S. Rep. 230, 64th Cong. Ist Sess., Genera! Crowcer ex- 
plained at greater leagth: | | | 

“Article l5isnew. Wekeve included in article 2 as subjes: tc military law a number 
of persons who are also su>ject to trial by military commisebns. A military commis- 
sion is cur common-law var court. It has no statutcry existence, though it is recog- 
nized by statutelaw. As beg as the articles embraced them m tie designation ‘parsons 

` subject to military law’ a-d provided that they might be tried by court-martial, J was 
afraid that, having mead2 a =vecial provision for their court-mart-al, it might be held taat the 
provision operated to exclude rials by military comnissioa and cthe- war courts; so this new 
article was introduced... ~ 

‘It just saves žo these war ewurts the juriadictior: they row havz and makes it a concurrent 
jurisdiction with cour!s-smascl, so that the militacy commar-de-~in the field in time cf war 
will be at liberty to empley ecaer form of court that Zappers to beconveniert. Both classes 
of courts have the same trocziure. For the information of tae committee and in explana- 
tion of these wer courts +9 which I have refered I insert Lere an explanation from 
Winthrop’s Milizary Lew anc Precedents— 

 *Tha military cancmision—a war court—had its origin in G. O, 20, Headquarters 
of the Army at Tampio, Feb-uary 19, 1847 (Ger. Scott). Ite jucisdiction was confined 
mainly to crimiral offezses or the class cognizahis by. c_vil courts in tims of peace com- 
mitted by inhab_tants of tze theater of hostilitie. A further war court was originated 
by Gen. Scott at the same ome, called ‘council o? war,’ with jurisdiction to try the same 
classes of persons for violations of the laws of wer, macnly geriflas. These two juris- 
dictions were united in the leter war court of the Civil War end Spanish War periods, - 
for which the general C2sigaasion of ‘military commission’ was retained. The miitary 
commission was given :tatricry recognition in s2ction 30, acz of March 3, 1863, and in 
various other stetutes ef txt period. The United Staces Supreme Court has acknow- 
ledged the validity of its j-dzments (Ex parte Villandizham, | Wall. -243 and Colman 
v, Tennessee, 97 U, £. 309:. It tried more thar 2,000 cases curing the Civil Wa: and 
reconstruction period. Tis sxnposition, constituon, and procedure follows the analogy of ` 
courts-martial. Another war court is.the provos court, an inzeripr court with jurisdic- 
tion assimilated =o that of justices of the peace end pol ce courts: and ovher war courts 
variously designeted 'caurts zf conciliation,’ ‘arb.trators,’ ‘military tribunals’ have been 
convened by military comrenders in the exercis2 of the war ower as Occaésion anc ne- 
cessity dictated.’ 

Fa I heve said, these war courts nevar have been formally authorized by 

statute. 

“Sunator Cour: ‘They grew out of usage ard necessity? " 

“Gren. Crowpen: Cut of usage and necessity. I thouzht it was just as well, as in- 
quince would ar.sa, to pus zis information in the record.” & Rep. No. 180, 64th 

ong., iet Sess. (1916) p. =). (Emphasis addec_) 


Article 15 was also explained .n the “Report of a committee on the propcsed revision of 
the articles of war, pursuant to ascructions of the Chəf of Staff, March 10, 1915,” included 
in Revision of the Articles of We, Comparative Prints, Ete.. 1904-1320, J.A.C.C., as follows: 


“A number of articles . . . of the revision heve the effect of giving ccurts-mertial 

jurisdiction over certain offeacers and offenses which, under the law of war ar by statute, 

. are also triable by military 2ommissions, provost courts, etc. Article 15 is introduced 

` for the purpose of making cæ that in such cases a court mart.al has only a concurrent 
jurisdiction with such var ir-bunals.” 
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To effectuate the second purpose, Articles 25 and 38 ard several others were 
proposed.# But as the Court now construes the artides of War, they have 
no application to military commissions before which alleged offenders against 
she laws of war are tried. What the Court holds in =ffect is that there are 
zwo types of military cammission, one to try offenses which might be cog- 
nizable by a court-mariial, the other to try war crimes, and that Congress 
-ntended the Articles of War referring in terms to military commissions with- 
jut exception to be applicable only to the first type. 

This misconceives bozh the history of military ecmmissions and the legisla- 
tive history of the Articles of War. There is only one xind of military com- 
mission, It is true, as the history noted shows. thes what is now called 
‘the military commissien’’ arose from two separat2 military courts instituted 
during the Mexican War. The first military court, called by General Scott a 
“military commission,” was given jurisdiction in Mexico over criminal of- 
fenses of the class cognizable by civil courts in ime of peace. The other 
military court, called a ‘council of war” was giver. jurisdiction over offenses 
against the laws of war. Winthrop, Military Law anc Precedents (2d ed., re- 
printed 1920) *1298-1299. During the Civil Wer “tke two jurisdictions of 
the earlier commission and couaci respectively . . . [were] unitedinthe .. . 
war-court, for which tae general designation of ‘military commission’ was 
retained as the prefereble one.” ‘Winthrop, supra, st *1299. Since that 
time there has been oniy one type of military tribunal called the military 
commission, though it may exercise different kincs of jurisdiction,* accord- 
ing to the circumstances under which and purposzs for which it is convened. 

The testimony of General Crowder is perhaps ~he most authoritative evi- 
dence of what was intended by the. legislation, zor ke was its most active 
official sponsor, spendimg years in securing its adoption and revision. Ar- 
ticles 15, 25 and 38 particularly are traceable to his efforts. His concern to 
secure statutory recogiition for military commissions was equalled by his 
concern that the statctory provisions giving this shculd not restrict their 
preéxisting jurisdiction. He did not wish by sezuritg additional jurisdic- 

® Of course, Articles 25 aad 38, at the same time that they gé72 protection to defendants 
befare military commissions. also provided for the application by such tribunals of modern 
rules of procedure and evidence. 

33 Winthrop, speaking of military commissions at the time Le was writing, 1896, says: 
“The offenses cognizable >y military commissions may hus æ classed as follows: (1) 
Crimes and statutory offen:es cognizable by State or U. S. courts, and which would properly 
be tried by such courts if agen and acting; (2) Violations ef the laws and usages of war cog- 
nizable by military tribunais only; (3) Breaches of military ordacs or regulations for which 
offenders are not legally treble by court-martial under the Articles of War.” (Emphasis 
added.) Winthrop, at *1899. And cf. Fairman, The Law of Martial Rule (2d ed. 1948): 
Military commissions take cognizance of three categories af criminal cases: offenses against 
the laws of war, breaches of soilitary regulations, and civil crimes which, where the ordinary 
courts have ceased to funcion, cannot be tried normally.” (Emphasis added.) Fairman, 


265-266. See also Davis, 4 Treatise on the Military Law of tke United States (1915) 309~ 
310. 
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tion, overlapping partialh that of the coart-martial to surrender other. 
Hence Article 15. That 4-ticle had one purpose and one only. It was to 
make sure that the acquisition of partially concurrent jurisdiction with 
courts-martial shoukd not cause loss of any other. And it was jurisdiction, 
not procedure, whica was covered by other Articles, with which he and Con- 
gress were concerned in tks; Article. It discloses no >urpose to deal in any 
way with procedure or to zualify Articles 25 and 38. And it is clear that 
General Crowder az all times regarded ali military commissions as being 
governed by the identical procedure. In fact; so Zar as Articles 25 and 38 
are concerned, this seems obvious for all types of military tribunals. The 
same would appear to te true of other Articles also, e.g., 24 (prohibiting 
compulsory ‘self-incriminas-on), 26, 27, 32 ‘contempt:), all except the last 
dealing with procadural xssters. 

Article 12 is especially significant. It enpowers general courts-martial 
to try two classes of ofercders: (1) “any person suciect to military law,” 
under the definition of Article 2, for any offense ‘mads punisaable by these 
articles,” (2) “and any otha person who bythe law of war is subject to trial 
by military tribunals,’ no= eovered by the żerms oi Article 2. (Emphasis 
added.) 

Article 12 thus, in conécrmity with Article 15, gives the general court- 
martial concurrent jurisdiction of war crimes and war criminals with military 
commissions. Neither it azr any other Artele states or indicates thers are 
to be two kinds of general ccurts-martial for trying war crimes; yet this is the 
necessary result of the Couct’s decision, unlzss in the alternative that would 
be to imply that in ‘exercis:z such jurisdiction there is only one kind of gen- 
eral court-martial, but there are two or more kinds of military commission, 
with wholly different procecures and with the result that “the commander in 
the field” will not be free to determine whether general sourt-martial or mili- 
tary commission shall be us=d as the circumstances may dictate, but must 
govern his choice by the kind of procedure he wishes to have employed. l 

The only reasonable ani, I think, possit_e conclusion to draw from the 
Articles is that the Artic.e@ which are in tems app_icsble to military com- 
missions are so uniformly ard those applicable to both such commissions and 
to courts-martial when exece*sing jurisdictior over offerders against the laws 
of war likewise are uniform} applicable, an3 not diversely according to the 
person or offense being tried. . 

Not only the face of tse Articles, but specifice statemenis in General 
Crowder’s testimony supr-at this view. Th usin the partien quoted above % 
from. his 1916 statement, a<zer stating expressly tha purpose of Article 15 
to preserve unimpaired the military commis:ion’s jurisdiction, and to make 
it concurrent with that of ccirts-martial in so far as the two would overlap, 
“so that the military commcnrier in the field in she time of war will be at liberty 
to employ either form of cou-t that happens to be convenient,” he went on to 
say: ‘Both classes or coure. have the same procedure, a statement so un- 

341 Note 31. 


pa 
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equivocal asto leavenorcom for question. And hie quotation from Winthrop 
supports his statement, namely: ‘‘Its [i.e., the miitary commission’s] com- 
position, constitution and procedure follow the analogy of courts-martial.”’ 

At no point in the testimony is there suggestior: that there are two types 
of military commission, one bound by the procedural provisions of the Ar- 
ticles, the other wholly free from their restraints dr, as the Court strangely 
puts the matter, that there is only one kind of commission, but that it is 
bound or not bound by the Articles applicable in tarms, depending upon who 
is being tried and for what offense; for that very Cifference makes the differ- 
ence between one and' two. The history and ths diseussion show conclu- 
sively that General Crowder wished to secure and Conzress intended to give 
statutory recognition to all forms of military tribunals to enable command- 
ing officers in the field tə use either court-martial or military commission as 
convenience might dictate, thus broadening to this excent the latter’s juris- 
diction and utility; but at the same time to preserve its full preéxisting juris- 
diction; and also to lay down identical provisions for governing or providing 
for the government. of the procedure and rules 0: evicence of every type of 
military tribunal, wherever and however constitated.* 

Finally, unless Congress was legislating with >egard to all military com- 
missions, Article 38, which gives the President the pcwer to “prescribe the 
procedure, including modes of proof, in cases before courts-martial, courts of 


% In addition to the statements of General Crowder witk relation to Article 15, set out in 
note 31 supra, see the following statements made with reference to Article 25, in 1912 at a 
hearing before the Committee on Military Affairs of the Eouse: ‘‘We come now to article 
25, which relates to the admissibility of depositions. . . . It wil be noted further that the 
application of the old article has been broadened to include Pa commissions, courts of in- 
quiry, and military boards. 

“Mr. Sweet. Please explain what you mean by militery commission. 

“Gen. Crowper. Thatis our.common law of war cou-t, and was referred to by me in a 
prior hearing.. [The reference is to the discussion of Artide 15.] This war court came into 
existence during the Mexican War, and was created by o-ders cf Gen. Scott. It had juris- 
diction to try all cases usually cognizable in time of peace by civil courts. Gen. Scott created 
another war court, called the ‘council of war,’ with jurisliction to try offenses against the 
laws of war. The constitution, composition, and jurisdicsion of these courts have never been 
regulated by statute. The council of war did not survive th- Mexican War period, since which 
its jurisdiction has been taken over by the military commission. The military commission 
received express recognition in the reconstruction acts, and its jurisdiction has been affirmed 
and supported by all our courts. It was extensively employed luring the Civil War period 
and also during the Spanish-American War. Tt is highl desireble that this important war 
court should be continued to be governed’ as heretofore, sy the laws of war rather than by 
statute.” S. Rep. No. 229, 638d Cong., 2d Sess., 59; cf. 3. Rer. 130, 64th Cong., 1st Sess., 
54-55. (Emphasis added.) See also Hearings before tte Subcommittee of the Committee 
on military Affairs of the Senate on Establishment of Miltary Justice, 66th Cong., 1st Sess., 
1182-1183. 

Further evidence that procedural provisions of the Arzicles were intended to apply to all 
forms of military tribunal is given by Article 24, 10 U.C. § £495, which provides against 
compulsory self-incrimination ‘‘before a military court. commission, court of inquiry, or 
board, or before an officer conducting an investigation.” This article was drafted so that 
“The prohibition should raach all witnesses, irrespective cf ihe class of military tribunal before 
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inquiry, military commésions, and other military tribunals” takes on a 
rather senseless meening: for the President would have such power only with 


respect to those military zommissions exercising concurrent juriscictior. with 


courts-martial. 

All this seems so obvicas, upon a mere reading o7 the Articles themselves 
and the legislative historr, as not to require demonsxration. And all this 
Congress knew, as that ktory shows. In the face of that showing I cennot 
accept the Court’s highly stzained construction, first, Lecause I think it is in 
plain contradiction of the tacts disclosed by the history of Articles 15, 25 and 
38 as well as their langusze; and also because that ccnstruction defests at 
least two of the ends General Crowder had in mind, namely, to secure siatu- 
tory recognition for every korm oi military tribunal and to provide for them a 
basic uniform mode.of pracedure or method of prcviding for their procedure. 

Accordingly, I think Ar-icles 25 and 38 are aprlicat‘e to this proceeding; 
that the provisions of th= governing directive in Sec-ion 16 are in direct 
conflict with those Articles : and for that reason the commission was invalidly 
constituted, was without firisdiction, and its sentence is therefore void. 

Yy 
| Tha Geneva Convention of 1329 

If the provisions of Articles 25 and 38 were not applieable to the proczed- 
ing by their own forca as Asts of Congress, I think ther would still be made 
applicable by virtue of the terms of the Gsnevs Corvention of 192€, in 
particular Article 63. And in other respects, in my cpinion, the petitiorer’s 
trial was not in accord wich that treaty, namely, vith Article 6). 

The Court does not hold that the Geneva Convention is not binding upon 
the United States and no sach contention has been made in this case.® It 
` relies on other arguments => show that Article 60, which provides that the 
protecting power shall be netisied in advance of a judicial proceeding directed 
against a prisoner of war, nd Article 63, which provides that a prisoner of 
war may be tried only by se same courts and according to the sarne proce- 
which they appear... .” (Emchesis added.) Comparative Frit} showing S. 3191 vith 
the Present Articles of War and other Related Statutes, and Explanstory Notes, Printec for 


use of the Senate Committee on Military Affairs, 64th Zong., Iss Szss., 17, included in Fe- 
vision of the Articles of War, Comparative Prints, Ete. 1904-1€20. J.A.G.O. 


3 We are infermed that Japan ‘as not ratified the Geneva Convertion. See discussioa of © 
Article 82 in the paragraphs below, We are also informed, hawever—and the record shows * 


this at least as to Japan—that at we beginning of the wer both the United States and Japan 
announced their intention to adkare to the provisions of thet tresty. The Zorze of taat 
understanding continues, perhaps with greeter reason if not effect, despite the end of Fos- 
tilities. See noze 40 and text. i 

Article 83 provides: 


“The provisions of the presenz Convention must >e respected by the High Contract- 
ing Parties under all cireume-anzes. 


“In case, in time of war, c2 of the belligerents ic not a party to the Convention, izs 


Pora shall nevertheless remain in force as betwen tha belligerents who are parties 
thereto.’ 


i 
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dure as in the case of persons belonging to the armed forces of the detaining 
power, are not properly invoked by the petitioner. Before considering the 
Court’s view that these Articles are not applicable to this proceeding by 
their terms, it may be noted that on his surrender petitionar was interned in 
conformity with Article 9 of this Convention. | 

‘The chief argument is that Articles 60 and 63 have refarence only to of- 
fenses committed by a prisoner of war while a prisoner of war and not to 
violations of the law of war committed while a combatent. This conclusion 
is derived from the setting in which these articles are placed. I do not agree 
that the context gives any support to this argument. The argument is in 
essence of the same typ2 as the argument the Ccurt amploys to nullify the 
application of Articles 25 and 38 of the Articles of Wa- cy restricting their 
own broader coverage by reference to Article 2. For reasons set forth in the 
margin,?” I think it equally invalid here. 

Neither Article 60 nor Article 63 contains such a res:ziction of meaning as 


It is not clear whether the Article means that during a wer, wer. cne of the belligerents is 
not a party to the Convention, the provisions must nevertLeless b2 applied by all the other 
belligerents to the prisoners of war not only of one another but also of the power that was not 
a party thereto or whether it means that they need not be apclied -zo soldiers of the non- 
participating party who have been captured. If the latter meacing is accepted, the first 
paragraph would seem to contradict the second. 

“Legislative history” here is of some, if little, aid. A scggest{ed draft of a convention on 
war prisoners drawn up in advance of the Geneva meeting by the In-ernational Committee 
of the Red Cross (Actes de la Conférence Diplomatique de Gendé=3, edited by Des Gouttes, 
pp. 21-34) provided in Article 92 that the provisions of the Convention “ne cesseront d’être 
obligatories qu’au cas où Pun des Hiats belligérents participart ¿ la Convention se trouve 
avoir à combattre les forces armées Cun autre Etat que n’y serais par partie et à l’égard de 
cet Etat seulement.” See Rasmussen, Code des Prisonniers de ‘Suerre (1931) 70. The fact 
that this suggested article was not included in the Geneve Convention would indicate that 
the nations in attendanca were avoiding a decision on thi. problem. But I think it shows 
more, that is, it manifests an intention not to foreclose a fusure holding that under the terms 
of the Convention a state is bound to apply the provisions to priseners of war of nonpartici- 
pating state. And not to foreclose such a holding is to invite cne We should, in my opin- 
ion, so hold, for reasons of security to members of our own rmed forces taken prisoner, if for 
no others. 

Moreover, if this view is wrong and the Geneva Convention is act strictly binding upon the 
United States as a treaty, it is strong evidence of and shoud be teld binding as representing 
what have become the civilized rules of international warfare. Yamashita is as much en- 
titled to the benefit of suck. rules as to the benefit of a binding =ceaty which codifies them. _ 
See U. 8. War Dep’t, Basic Field Manual, Rules of Land Wazere (1940), par. 5-b. — 

37 Title III of the Convention, which comprises Articles 7 to 37, is called “Captivity.” It 
- contains Section I, ‘‘Evecuation of Prisoners of War” (Ar;icles +81: Section IT, ‘‘ Prisoners- 
of-War Camps” (Articles 8-26); Section ITI, “Labor of Prisoners cf War” (Articles 27-34); 
Section IV, “External Reletions of Prisoners of War (Artizles 35-41) ; and Section V, “‘ Priso- 
ners’ Relations with the Authorities” (Articles 42-67). Thwe Tisle III regulates all the 
various incidents of a priscner of war’s life while in captivity. 

Section V, with which we are immediately concernec, is Lrvid2d into three chapters. 
Chapter 1 (Article 42) gives a prisoner of war the right to -omp_eim cf his condition of captiv- 
ity. Chapter 2 (Articles 43-44) gives prisoners of war tke righ: to appoint agents to repre- 
sent them, Chapter 3 is divided into three subsections ard is termed “Penalties Applicable 
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the Court reads into them In the abserce of eny stch limitation, it would 
seem that they were intended to cover all judicial proceedings, whether 
instituted for er:mes allegedly committec before capture or later. Policy 
supports this view: For such a construction is required for the security of 
our own soldiers. taken =risoner, as muck as for that of priscners we take. 
And the opposite one leaves prisoners of war open tc any form of trial and 
punishment for offenses ¢.z2inst the law of war thsir captors may wish to use, 
while safeguarding them to the extent of the treaty Emitations, in cases of 
disciplinary offense. Th&,.in many instances, would be to mske the treaty 
strain at a gnat and swa_ow the camel. 


to Priaouete of War.” Subsea 1 (Articles 45-5¢:) conta.ns various miscellaneous articles 
to be considered in detail latae. Subsection 2 (Arcicles 54-59) contains provisions with re- 
spect to disciplinary punishme-t3. And subsection 3 (Articles 60-37) which is termed “‘ Jucli- 
cial Suits” contains various p-ovisions for protection of & prisoner’s rights in judicial, pro- 
ceedings instituted against him 

Thus, subsection 3, which oatains Articles 60 and 68, as opposed to subsection 2, of 
Chapter 3, is concerted not w-sk mere problems of discipline, as is the latter, but with the 
more serious matters of trial bading to imprisonment or pcssible sentence of death; of. 
Brereton, Tbe Admirstration c* Justice Among Prisoners o? War >y Military Courts (1935) 
1 Proc. Australian & New Zealaac Society of International Law 123, 153. The Court, how- 
ever, would have the distinctic between subsection 2 and subsection 3 one between minor 
disciplinary ection against a prsoner of war for acts comm:tied while a prisoner and major 
judicial action against a prison=r of war for acts coramitted while a prisoner. This narrow 
view not only is highly stained. confusing the different situations and problems treated by 
the two subdivisions. It defeats the most important protections =ubsection 3 was intended 
to secure, for our owr: as well es for enemy captive military perscnnel. 

At the most there would be Egit in the Court’s ccnstruction if tt could be said that ell of 
Chapter 3 deals with acts comricted while a prisoner of war. Of zourse, subsection 2 does, 
because of the very nature of Ea subject-matter. Disciplinary ection will be taken by a 
captor power against prisoners of war only for acts commi:ted by prisoners after capture. 

But it is said that subsection _ ceals exclusively with acts committed by a prisoner of war 
after having become a prisoner and this indicates subsection 315 limited similarly. This 
ignores the fast that some of th= articles in subsectioa 1 appear, on their face, to apply to all 
judicial proceedings for whatever purpose institutec. Article 46, for example, provices in 
ma “Punishments other than those provided for the same acts 5r soldiers of the national 

armies may not be imposed gon prisoners of war by the militzry authorities and courts 
of the detaining Power.” 
This seems to refer to war crimes as well as to other offenses; for surely a country cannct 
punish soldiers of another army Br offenses against toe law of war, when it wculd not punish 
its own soldiers for the same offeos2s. Similarly, Aricle 47 nm subcection 1 appears to refer 
+o war crimes as Well as to crimes oxnmitted by a priscner after h-s capture. Ii reads in part: 
“Judicial proceedings ag=inst’ prisoners of war shall >e sonducted as rapidly as the 
circumstances permit; prevective imprisonment shall be limited s much as possible.” 

Thus, at the most, subsection 1 contains, in some cf its articles, -he same ambiguities and 
is open to the same problem that ve are faced with in sonstruing Ariicles 60 ard 63. It can- 
not be said, therefore, that all of +spter 3 and especialy subsection 3 relate on_y to acts com- 
mitted by prisoners of war after capture, for the meaning of suksecdion 3, in this argument, 
is related to the meaning of subsection 1; and subsection 1 5 no ranore cleerl7 restricted to 
punishments and proceedings i in Ssciplinary matters than is subsection 3. i 

38 Article 60 pertinertly is asieilows: ‘‘At the opening ol a jud. tial proceading directed: 
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The United States has complied with neither of these Articles. It did not 
notify the protecting power of Japan in advance of trial es Article 60 requires 
it to do, although the supplemental bill charges the same fa-lure to petitioner 
in Item 89.3 It is said that, although this may. se true, the proceeding is 
not thereby invalidated. The argument is that cur noncompliance merely 
gives Japan a right of indemnity against us and taat Article 60 was not in- 
tended to give Yamashita any personal rights. I carnot agree. The 
treaties made by the United States are by the Conszitution made the supreme 
law and the land. In the absence of something in the treazy indicating that 
its provisions were not intended to be enforced, uson breach, by more than 
subsequent indemniiication, it is, as I conceive it, the duty of the courts of 
this country to insure the nation’s compliance with sush treaties, except in 
the case of political questions. This is especially trie. where the treaty 
bas provisions—such as Article 60—for the proteztior. of a man being tried 
for an offense the punishment for which is death for to say that it was in- 
- tended to provide for enforcement of such provisions solely by claim, after 
breach, of indemnity would be in many instances espezially those involving 
trial of nationals of a defeated nation by a conquering one, to deprive the 
Articles of all force. Executed men are not much aided ty post-war claims 
for indemnity. I do not think the adhering powers’ purpose was to provide 
only for such ineffective relief. 

Finally, the Government has argued that Article €0 has no application 
after the actual cessation of hostilities, as there ic no longer any need for an 
intervening power between the two belligerents. The premise is that Japan 
no longer needs Switzerland to intervene with tke United States to protect 
the rights of Japanese nationals, since Japan is new in direct communication 
with this Government. This of course is in contradiction of the Govern- - 
against a prisoner of war, the detaining Power shall advise ~he representative of the protect- 
ing Power thereof as soon as possible, and always before tke date set for the opening of the 
trial, 

“This advise shall contain the following information : 

a) Civil state and rank of prisoner; 


“b) Place of sojourn or imprisonment; . “2 
to) Specification of the [count] or counts of the indictment. giving the legal provisions 
applicable. 


“Tf it is not possible to mention in that advice the court which. will pass upon the matter, 
_the date of opening the trial and the place where it will take place, this information must be 
jurnished to the representative of the protecting Power later, as socr: as possible, and at all 
events, at least three weeks before the opening of the tria.” 

Article 63 reads: “Sentence may be pronounced against s prisoner of war only by the same 
courts and according to the same procedure as in the case of persons belonging to the armed 
forces of the detaining Power.” l 

3! Item 89 charged the armed forces of Japan with subjecting to trial certain named and 
other prisoners of war ‘“‘wishout prior notice to a representative cf the protecting power; 
without opportunity to defend, and without counsel; derying cppoctunity to appeal from 
the sentence rendered; failirg to notify the protecting power of th2 sentence pronounced; and 
executed a death sentence without communicating to the representative of the protecting 
power the nature and circumstances of the offense charged.” 


. 
- 
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-ment’s theory, in ı other connections, that the wer is not over and milizary 


necessity still requires use f all the power necessary for actual combat. 

Furthermore the premise overlooks sl the realities of the situation.. 
Japan is a defeated power, having surrencered, if noi unconditionally then 
under the most severe conditions. Her zerritory is occupied ky American 
military forces. She is scarcely in a position to kargein with us or to assert 
her rights. Nor can her nationals. She no longer holds American prisoners 
of war.*° Certainly, if there was the neec bf an indezendent neutral to pro- 
tect her nationals during tae war, there ic more now. In my opinion the 
failure to give the notice required by Art cle 60 is only another instane2 of 
the commission’s failure to observe the obligations o? our law. 

What is more important, there was no compliance with Ariicle 63 of the 
same Convention, Yamasiita was not tred ‘aecording to the same pro- 
cedure as in the case of perscns belonging to the armed forces of the detaining 
Power.” Had cne of our soldiers or officers Deen tried foz alleged war 
crimes, he would have been entitled to the benefts of the Articles of War. 
I think that Yamashita was equally entitled to the sarae protection. In ny 
event, he was entitled to taeir benefits urder tha provisions of Article 63 
of the Geneva Convention. Those benefits 2e did aost receive. Accordingly, 
his trial was in violation of the Convention. 


VI 


The Fifth Amendment 


Wholly apart from the viclation of the Articles cf War and of the Geneva 
Convention, I am completely unable to aceept or to understand the Court’s 
ruling concerning the applicability of the due process clause of the Fifth 
Amendment to this case. Mot heretofore bas it bsan reid that any human 


' being is beyond its universally protecting spread in the guaranty of a fair 


trial in the most fundamental sense. That door is dangerous to open. I 
will have no part in opening it. For once it is ajer, even for enamy bell _g- 
erents, it can be pushed back wider for otkers, perhaps ultimately for all 

The Court does not declare expressly thas petit:cner as an enemy bellig- 
erent has no constitutional rights, a ruling I could understand but not accept. 
Neither does it affirm that he has some, if but li3tle, sonstitutional protec- 
tion. Nor does the Court defend what was cone. I think the effect of what 
it does is in substance to deny him all such safeguards. And.this is the great 
issue in the cause. 

For it is exactly here we eater wholly unizodden groind. The safe sign- 
posts to the rear are not in the sum of protections surrounding jury trials >r 
any other proceecing known to our law. Wor is the essence of the Fifch 
Amendment’s elemenzary protection comprenendec in an:7 single one of our 

40 Nations adhere tc intzrnatione] treaties regulatacg the ecuduct af war ct least in part 
because of the fear of retaliation. Japan no longer tas the means of retaliazing. 
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time-honored specific constitutional safeguards in trisl, zhough there are 
some without which the words “fair trial” and all he connote become a 
meckery. 

Apart from a tribunal zoncerned that the law as applied shall be an ean 
ment of justice, albeit stern In measure to the guit established, the heart of 
the security lies in two things. One is that conviction shall not rest in any 
essential part upon unchecked rumor, report, or she results of the prosecu- 
tion's ex parte investigations, but shall stand on proven fact; the other, cor- 
relative, lies in a fair chance to defend. This embcaces at the least the rights 
to know with reasonable clarity in advance of the trial s2e exact nature of the 
offense with which one is to be charged; to have reasona le time for preparing 
to meet the charge and to have the aid of counsel in doing so, as also in the 
trial itself; and if, during its course, one.is taken by surprise, through the 
injection of new charges or reversal of rulings which brings forth new masses 
of evidence, then to have further reasonable time Zor meting the unexpected 
shift. 

So far as I know, it has not yet been held that any <zibunal in our system, 

of whatever character, is free to receive “such evidence as in its opinion” 
would be “of assistance in proving or disproving the charge” or; again as in 
its opinion, “would have probative value in the mind of a reasonable man”; 
and, having received what in its unlimited discretion it regards as sufficient, 
is also free to determine what weight may be given to the evidence received 
without restraint.*! 
_ When to this fatal defect in the directive, however innocently made, are 
added the broad deparzures from the fundamentals ož fair play in the proof 
and in the right to defend which occurred throughout the proceeding, there 
can be no accommodation with the due process of law which the Fifth 
Amendment demands. 

All this the Court puts to one side with the short assertion that no question 
of due process under the Fifth Amendment or jurisdiction reviewable here is 
presented. I do not think this meets the issue, standing alone or in con- 
junction with the suggestion which follows that tae Crurt gives no intimation 
one way or the other concerning what Fifth Amendment due process might 
require in other situations. 

It may be appropriate to add here that, although without doubt the direc- 
tive was drawn in good faith in the belief that it would expedite the trial and 


41 There can be no limit to the admissibility or the use cf evicence if the only test to be ap- 
lied concerns probative value and the only test of protative valve, as the directive com- 
mended and the commission followed out, lies ‘‘in the Cammission’s opinion,” whether that 
be concerning the assistance the “‘evidence” tendered would zive in proving or disproving 
the charge or as it might taink would ‘‘have value in the mind of a reasonabie man.” Nor 
is it enough to establish the semblance of a constitutional right that the commission declares, 
in receiving the evidence, ihat it comes in as having only such >robetive value, if any, as the 
commission decides to award it and this is accepted as conclusive. 
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that enemy belligerents in petitioner’s: position. were n3t entitled to more, 
that. state of mind and purpose cannot cur? the nullification of basic constitu- 
tional standards which has taken place. ; í 


Iti i8 net, necessary to elas: Tre difference between the Court’s 
view of tkis proceeding aid my own comes dow2-in the.end to the view, on 
the one hand, that there is.no law restricsive upon these proceedings other 
than whatever rules. and regulations may be presezibed for their government 
by the executive authority or the military and, 3n tk other Land, that the 
provisions of the Articles of War, of the Geneve Comvention and the Fifth 
. Amendment apply. . 

I cannot accept. the view that. anywhere in: our syster resides or fuks a. 
power so unrestrained to desl with any human. being through sny process of 
trial. What military agencies or authorisies may dc with.our enemies in 
battle or invasion, apart irom proceedings in the nature of trial and some 
semblance of judicial acticn, is beside the point. Nor has any human being 
heretofore been held to be wholly beyond elementary procedural protec- 
tion by the Fifth Amendment. I cannot consent +c even implied eae 
from that great absolute.. \ 

It was a great patriot. who asi: 


He that would: make his own liberty secure must Sane di evan his ‘enemy . 
from oppression; for E he violates this duty hs establishes a precedent . 
that will reach himsel-?.*2 


Mr. Justice Muzpxy joins in this opinion. 


in re HOMMA, 
SUPREME COURT OF THE UNITED STATES * 


[February 11, 1946:] ` 


Mr. Justice Murray, cissentir.g.T | 

This case, like Ir re Yamashita, decided February 4, 1346, poses a. problem 
that cannot be lightiy breshed aside or g-ven momentary consideration. 
It involves something mor2 than the guilt of a “aller enemy commander 
under the law of war or the jurisdiction of a miizery ccmmission. This 
nation’s very honor, ss well as its hopes for the future, is at staze. Either 
we conduct such a trial as this in the noble spirit and atrcoszhere of our Con- 
stitution or we abandon all pretense to justice, leż' the ages slip away and 


42 II Complete Writings of Thomas Paine, ed. by Forer, 1945, p, 538. 

* Nos. 93 Miscellanecus and 818. October Term, 12945. 

t The Court denied a motion and petitions for writs cf habeas carpcs and certiorari without 
opinion; for substance of holding see in re Yamashita, above p.432.. 
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descend to the level of revengeful blood. purges. Apparently the die has 
been cast in favor of the latter. course. But I, zor ane, shall ae no part in 
it, not even through silent acquiescence. 

Petitioner, a civilian for the past three and a Lalf years, was the victorious 
commander of the 14ta Army of the Imperial Japarese Army in the Philip- 
pines from December 12, 1941, to August 5, 1942, It may well be that the 
evidence of his guilt under the law of war is mors dire2t and clear than in the 
case. of General Yamashita, though this could be cetermined only by an 
examination of the evidence such as we have had nc opportunity to make. 
But neither clearer proof of guilt nor the acts of atrocity of the Japanese 
troops could excuse the undue haste with which the trial was conducted or 
the promulgation of a directive containing suck obyously unconstitutional 
provisions as those approving the use of coerced coniessions or evidence and 
findings of prior mass trials. To try the petitioner in a.sstting of reason and 
calm, to issue and use constitutional directives and z0 obey the dictates of 
a fair trial are net impossible tasks. Hasty, revenzeful action is not the 
American way. All these who act by virtue of the ruthority of the United 
States are bound to respect the principles of :ustic2 codified in our Con- 
stitution. Those principles, which were established efter so many centuries 
of struggle, can scarcely be dismissed as narrow artificialities or arbitrary 
technicalities. They ere the very life blood of- cur civilization. 

Today the lives of Yamashita and Homma, lsaders of enemy forces van- 
quished in the field of battle, are taken without regard tc due process of law. 
There will be few to protest. But. tomorrow ths precedent here established 
can be turned against others. A procession oi judicial lynchings without 
due process of law may now follow. No one can foresee the end of this 
failure of objective thinking and of adherence 50 cur high hopes of a new 
world. The time for effective vigilance and protest, hcwever, is when the 
abandonment of legal procedure is first attempted. A nation must not perish 
because, in the natural frenzy of the aftermath cf war, it abandoned its cen- 
tral theme of the dignity of the human personality and due process of law. 


Mr. Justice RUTLEDGE agrees with these views. - 


Mr: Justice kotunogu; dissenting. 


I feat upon the grounds stated in . the dissenting opmions in the Yama- 
shita case, Nos. 61 Misc. and 672, O. T. 1945, decided February 4, 1946, all 
of which are exemplified in these applications, and for additional reasons 
presented by them. 

For the first time tha Court, by its denial of the applications with the ef- 
fect of sustaining the sommission’s jurisdiction permits trial for a capital 
offense under a binding procedure which allows fcrcec confessions to be 
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received in evidence;! makes proof in prior. trials of grouns “or mass offenses 
“prima facie evidence that vae azcused is likewise guilty œ that offense”; ? 
and requires that the findinzs and judgment in such a mas trial “be given - 
full faith and credit” in any subsequent trial of an individusl person charged 
as a member of the group. These provisions of the direczive ordering the 
creation of the commission in my judgment vitiate the enzre proceeding. 

Moreover the time allowed for preparation cf the defense was cut from the 
three weeks given to Yamashita to fifteen day: between arraignment and the 
beginning of trial. Motions at arraignment for 30 days tz prepare defense 
before the trial began and o3 the opening day of trial for a ten-day continu- 
ance, the latter supported zy counsel's affidavit of insuffcient time, were 
denied. 

Other serious questions, effecting the vaid-ty and fairness of the com- 
 mission’s constitution are presented which were noi raised n tae Yamashita 
petitions. | i 

I think the motion and pexition respective: should be granted and deter- 
mined on the merits. 


Mr. Justice Mueray joirs in this opinion 


1 The directive or order prese~ib-ng the regulations zeverning the tr was issued Decem- 
ber 5, 1945, and provided in Paragraph 5d Evidence (7y “ All purpor-ed.confessians or state- 
ments of the accused shall be admissible without prr proof tha: tley were voluntarily 
given, it being for the Commissioa to determine only zke truth ar falsity of such confessions 
or statements.” (Emphasis added.) In addition to fhe further provis ms set forth in notes 
2 and 3, the order provided fer tire reception of evid2mce in even hrozder terms if possible 
than the directive relazing to sicilar matters which ccvared Generel Tamashita’s trial. 

2 Paragraph 5d Evidence also contained the followirg subdivision (4) “If the accused is 
charged with an offense involving concerted criminal uction upon the part of a military or 
naval unit, or any group or orgenization, evidence whch Fas been civen previously at a 
trial resulting in the conviction ci any other membe o? thet unit group or organization, 
relative to that concer-ed offense, may be received as prima acte evidence that the acc.ised 
likewise guilty of that offense.” 

3 Paragraph 5d Evidence (5) i as follows: “The fincings and judgmert of a commissicn in 
any trial of a unit, group, or orgarization with respect to the crimiral -haracter, purpose or 
activities thereof shall be given fll faith and credit in any ssbs2qu2nictrial, by that or any 
other commission, of an individuel person charged wita czimiral resporsbilizy through mem- 
bership in that unit, group or orgenization. Upon prcol of membecsk:p in that unit, group 
or organization convicted by a commission, the burdem stall be on the ee cused z0 establish by 
proof any mitigating cizrcumstan>2s relating to his manberskip or paracipation therein,” 

4 The following is a Dare chromclogical statement coacerning the zozstitution of the com- 
mission and subsequent events: On December 5, 1645 the regula-icrs governing the trial 
were issued; December 6, the ozder to General Styer tc sppoint zhe 2o-umissicn followed; on 
December 12, petitioner was tracsferred from Japar ic Manile: December 15, counsel for 
the defense was appointed; Dezember 17, the charge was served on pestiorer, substantially 
identical with that in the Yamazaita ease, containing 47 specifcat.on. of zhe same general 
type there involved, together with a supplemental carge that on Mey 6, 1942, petitioner 
refused to grant quarter to the armed forces of the Un_ted States anc ite allies in Manila Bay, 
Philippines; December 19, the eommission convened 2ounsel were sSvorn, petitioner was 
arraigned, pleaded nos guilty end entered a motion icr thirty days time tc prepare defense 
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REISIG AND POPPLE v. ASSOCIATED JEWISH CHARITIES 
OF BALTIMORE AND THE HEBREW UNIVERSITY 
OF JERUSALEM 


MARYLAND COURT OF APPEALS" 
{December 15, 1943 


In suit to determine right of foreign unincorporated membership association, organized 
and functioning under the law of a foreign jurisdiction to ~eceive dev-se of real estate in this 
state, the courts of Marylerd are required by statute to take notice cf such foreign law and to 
apply it to the facts of the case as would be proper if such fareigr Ew were domestic law. 

A university association organized and functioning un-ler the laws covering associations 
of Palestine, for the sole purpose of governing and dealing with a Hebrew university at 
Jerusalem, has the legal right under the law of Palestine to receive and hold for such uni- 
versity a one-half interest in a ground rent devised to it fo~ that purpose, by the last will and 
testament of a resident of this state, and has in addition tc pow2- of sale of disposition of the 
ground rent so as to convert same into a funds of the associaticn. 


MELVIN, J. 


The appellants are the leasehold owners of Dropertr in Baltimore City, 
19:6 E. 31st Street, in which the appellees hold the reversion, as beneficiaries 
under the codicil to the last will and testament of the lete Miss Eleanor 8. 
Cohen, of that city. In response to due notize from appellants of their 


before trial. The motion was denied. On January 3, 1946, the cammission reconvened. 
The prosecution then filed a bill of particulars to two of the specificet.ons. Petitioner’s plea 
to the jurisdiction, motion to dismiss, motions for bills of rartie wars relating to certain items 
in the specifications, and for further particulars concerning ozasr “tems were dented. The 
commission also then denied the motion of counsel for tha deZense t postpone the trial for 
ten days. This motion wes supported by affidavit of chisf coumse_, dated January 2, 1945, 
which set forth that he and his associates began work on rrepariag Ee defense on December 
16; that “each of the 48 specifications requires a detailed investigation and that eighteen 
days have proved insufficient time to accomplish even a small scrtior of this investigation”; 
that two members of the defense staff who had left for Tekyo 92 December 25 to interview 
witnesses and secure other evidence had not returned; thet twa of skree investigators origi- 
nally assigned to the deferse were ill and in the hospital. one iror. December 21, the other 
from December 24, and that anly one additional investigater had been assigned to the defense, 
though others had been promised; that on January 2 the deferse hed received from the pros- 
ecution eleven ‘‘typical ceses” on which proof was to b= offeved ander specification 4 and 
nine “representative instances” under specification 47, which the d2fense had no opportu- 
nity to investigate. The <ffidavit concluded with the stetemart tact a minimum period of 
ten days was required befcre counsel could be prepared to praceec. with the trial. 

The trial began in the afternoon of January 3. On Jantary 15 pecicions for writs of habeas 
corpus and prohibition were filed in the Supreme Court cf the Phiippines. They were de- 
nied January 23 without argument. The petitions and mstions 2orstituting this application 
were filed in this Court February 7, 1946. 

* No. 53, October Term, 1943; 182 Md. 432. i 


484 THE AMERICA JOURNAL OF INTSRNATICNAL LAW 


desire to redeem this interet and to acquire taareby the complete fee simple 
title to the property in question, both of the eppellees tendered their respec- 


tive deeds and disclaimed tas necessity for te appointment cf a trustee to` 


accomplish that end. The eppellants (Plaintits belcw) in their bill of com- 
plaint raised the point that a trusteeship is necessary because of the alleged 
fact that one of the appellees, The Hebrew University =f Jerusalem (the 
correct legal title of which is “The Hebrew niversity Association”) is an 
unincorporated association and as such cannct hold cr corvey real property 
in Maryland. It is not dissuted that the Naw York corpzration it chose as 
its channel for transferring the title to appe lants,—the ‘ Amerizan Friends 
of The Hebrew University, ne., —to which if executed ils deed in February, 
1942, is legally qualified to pass a valid title, as it. offers so do, or that the 
other appellee, The Associated Jewish Chenzies of Beltmmore, is likewise 
qualified. The issue in the case is, therefore, zonfined to the legal status of 
the particular appellee whick :s located in Pelsstine. Tae Court below held 
that a valid title could pass zhrough the proffaced deed, without the interven- 
tion of a trustee, and it is frar this decree tha; bre leaseholders have appealed. 

In their admirable presertation ‘of the cece counsel Tor both sides have 
greatly facilitated the Couzs’3 determination of the nice questions of title 
involved, concerning the apaliability. of the laws of Palsstine and the laws 
of Maryland toe a situation wtish is unusual, ii 29t uniaue, in this Jurisdiction. 

The facts of the case are undisputed. The devisor cf the ground rents, 
Miss Eleanor S: Cohen, in a 2arefully prepared codicil shereto, made plain 
her desire and intention to execute a charitable truss fcr the benefit of her 
co-religionists in Palestine Baltimore and 3sewhere. To that end, she 
devised in her will-her.resiCcuary estate to Dr. Harry Friedenwald of Balti- 
more, Maryland, with the late Justice Louis D. Brandeis as an alternate 
devisee, coupled with the:request, however, shat the saxe may ke used “for 
my co-religionists in Palestare, Baltimore, or xherever ha may consider that 
most good can be accomplished.” That will was dated April 18, 1934, and 
under date of November 1, 1985, Miss Coher made she followirg codicil to 
it: “By my will I have devised and bequeatkted my residuary estate to Dr. 
Harry Friedenwald, or alternatively to Justice Louis D. Brandeis, with the 
intent and purpose that the same be used fer the berefis cf my co-religion- 
ists in Palestine, Baltimore or elsewhere. As I am advised that such dis- 
position of my :residuary este might subject my estate to greater taxation 
upon my death than would be the case if I Lad devisad ari bequeathed my 
residuary estate to a corparation. I:do therefore now modify such disposition 
of my residuary estate by.cevising and bequeethirg one-half cf the same to 
The Associated Jewish Charities of Baltimore and tke cther half thereof to 
The Hebrew University of .erusalem; to be applied to the respective pur- 
poses of said corporations.”* 

Miss Cohen died in August, 1937, and tha devise of her residuary estate 
became effective in due cours; thereafter, apparently w.thout any question 
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having been raised until the filing of this suit. It is quite evident that when 
she named in her codicil these two particular devisees, in lieu of the individ- 
uals named in her will, she had no other thouzht in mind than that said 
devisees were both bodies corporate and thus entirely free to operate as such 
in carrying out her expressed intention. When it subsequently developed 
that the correct nomenclature of The Hebrew University of Jerusalem is The 
Hebrew University Association, that made no difference legally, but only 
directed the court’s inquiry to the status of tha Association instead of the 
University. 

In order to establish this status two thoroughly competent witnesses—one 
of them an expert on Palestine law—were presented, and their testimony, 
with the documentary evidence, clears the path of legal difficulties in the 
way of transferring a valid title by both of these devisees, without the 
appointment of a trustee. 

The testimony of this expert, Mr. Haim Margaltth, whose qualifications 
are conceded, as well as that of Mr. Salamann Schosken, Chairman of The 
Hebrew University of Jerusalem, is altogether of a most enlightening char- 
acter and leaves no doubt that The Hebrew University Association is to all 
intents and purposes an organization of such nature as to qualify it to hold 
and transfer title to real property in Maryland. Ht is, as Mr. Margalith 
describes it, “a legal antity, a juridic person,” and is so recognized by the 
authorities in Palestine. 

This Association was formed in 1925 for the sole purpose of governing and 
dealing with The Hebrew University at Jerusalem. The members of the 
Association are members of the Board of Governors of the University and 
form an association which was organized, and continues to function, under 
the Law Covering Associations of Palestine, otaerwise known as “The Law 
of Societies.” As Mr. Margalith states, this law is ised to a large- extent by 
various philanthropic and educational organizations where there is no profit- 
making in view. 

Rules of each of'such associations are required by _aw to be filed promptly 
after organization with the office of the District Commissioner of each dis- 
trict, one-of which is Palestine, and kept there on file; also, various changes 
that take place subsequent to the time of organization are to be reported to 
the District Commissioner’s office. 

The Hebrew University Association, having been thus organized, formu- 
lated its rules and filed them with the District Cormmissioner at Jerusalem, 
as required. Itthus became an association organized and functioning under 
the Law of Societies. This law became effective in- 1909 under the Ottoman 
regime and is one of the Laws which were retained when Palestine came un- 
der the mandate granted to Great Britain after Warld War No. 1. In 1922 
the Palestine Order in Council was promulgated, which provided, among 
other things, for administration of the laws of Palestine in conformity with 
the common law and the doctrines of equity im forze in England. 
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In this situation, the ccurts of- Maryland are specialy required to take 
judicial notice of this foreigm law and to apply it to she fasts of the particular 
case, “as would be proper | such foreign law were domestis law.” Article 
35, Secs. 56-8, Annotated Code of Maryland. 

Under this law o? Palesike, The Hebrew Jniversity Association, by its 
duly registered and certified rules, was authorized on behalf of the Univer- 
sity at Jerusalem: ‘“(c.) to solicit, secure ard accept gifts, endowments, 
bequests, contributions and subscriptions, anc to administer and dispose of 
the same; (d.) to borrow or raise money witLout securizy, or secured with 
mortgage or other charge or all or any of the property and assets of the 
Association, and ta redeem. or pay off any such securities.” These rules 
also provide for an executi~e council which, subject to the control of the 
Board of Governors, shall 2ave the “management anc administration of 
the revenue and property 9: the Association, the conduct of its affairs, the 
custody and use of the common seal, and, in particular, but without dero- 
gating from the generality 2: the aforegoing powers, it shall have the follow- 
ing powers, viz: to borrow end raise money, es hereir:be-ore expressed, and 
(2) to invest any monies of te Association (includirg any trust funds vested 
in, or entrusted to, the Association) in any such manner and from any 
such securities as the Assocttion may do, and from tim» to time to realize 
or vary such investments...” 

Without quoting from th various provisions of the Law Covering digs 
sociations, as referred to ir. sne testimony of the two witnesses in the case, 
it is sufficient to say that, based on an examination of this law, as expertly 
interpreted ky them, this court has reached she conclusion, and so holds, 
that under the law of Pales;ine this appellee had the legal right to receive 
and hold for the Hebrew Uncversity of Jerusalem the cne-half interest in the 
ground rent in question. H was in keeping vith the objects for which the 
Association was formed, arc whether or not tais gift or devise received the 
authorization from the gorenment of Palestine, a3 required by Article 17 
of the law, is beside the poirt. That provision was invckable alone by the 
government, and no objecton having been zaised from that source, the 
validity of the devise is not affected thereby, co far a3 least. as the purpose 
of the pending suit is concerned. | 

Having thus acquired a valid title the Asscciation has, under that same 
Article, the power of sale oz tisposition of this ground rent, so as to convert 
it into funds of the Associaticn. In addition -0 this application of the law, . 
it is to be noted that any lim tation imposed by it upon tke right to hold and 
dispose of real estate has no extra-territorial force. Fletcher Encyclopaedia of 
Corporation Law, Permanerté Edition, Vol. 17, Sec. 3821; Waters v. Order of 
Holy Cross, 155 Md. 145. 

As stated in the former authority, and afirmei for Maryland by the 
latter, ‘it is a general rule that the statute of wills of a state is no part of 
the charter of a corporation created by such state and has no extra-territorial _ 
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operation, and therefcre, where a corporation has the general power under 
its charter to take and hold real estate, the fact thas tae statute of wills of 
the state of its creation prohibits devises to corporations or imposes restric- 
tions upon such devises, does not prevent it from taking by devises in other 
states in which devises are allowed. ... And tkis rale is in accord with 
the settled doctrine that the right of a corporation to hold land, and the 
modes by which it may acquire title thereto, must depend altogether upon 
the law of the state in which the land is situatad.”’ 

The point is made that his legal authority is not applicable to Maryland 
because it is limited to cases where a corporation pcssesses a general power 
to take and hold real estate, and that no suck power exists in the instant 
case. However, this point is disposed of by the Cour-’s ruling that, under 
the Palestine law, the Hebrew University Associatior does possess the power 
to take and hold real estate. This ruling is further supported by the ex- 
press language of the expert, Margalith, in his reply z0 a specific question 
asked him by counsel for appellants. The pertinert question and answer, 
as taken from the record are: (“By Mr. Smith) 9. Now is there any law 
or regulation or emergency decree that you know cf that would prevent a 
corporation such as The Hebrew University frem conveying real property in 
Palestine? A. No, not so far as I know.” The witness added that his 
knowledge “goes very specifically and distinc-ly up to July, 1941, when I 
left Palestine, and in a more general way I can say up to the present day.” 

Having applied the foreign or Palestine law to the facts of this particular 
case in the same manner “‘as would be proper if such foreign law were domes- 
tic law” (Art. 35, Sec. 58, Md. Code), we find that the court’s above stated 
conclusion is still fursher strengthened by the app-ication of the Maryland 
law to these facts. 

Appellants’ main contention is that an unincorporated association cannot 
hold or convey property in Maryland. However, it is to be noted, as a 
matter for first consideration, that whether The Hekrew University Asso- 
ciation is called by the name of an association, a society, a company, a 
corp oration, or by any other name, the essential factor in determining the 
issue is not a matter of nomenclature, but rather iz is the real nature of the 
organization that controls: ‘‘ Whether a given sssociation is called a corpora- 
tion, partnership or trust is not the essential factor ir. d2termining the powers 
of a state covering it. The real nature of the orgenization must be consid- 
ered. If clothed with the ordinary functions aad atcributes of a corporation, 
it is subject to similar treatment.” Hemphiil v. Orloff, 277 U. 8. 587, 72 
L. Ed. 978. 

This applicable doctrine was invoked in Maryland in connection with 
Section 117 of Article 23 of the Code, which provides: ‘‘ As used in this Arti- 
cle the phrase ‘foreign corporation’ shall meen every corporation, associa- 
tion, or joint stock company formed or existing under the statute or com- 
mon law of any state (other than this State), territory, district, possession 
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or foreign country, or the Jrited States.” It was in corstruing this statute 
and declaring it to be constitutional, notwitkstanding that unincorporated. 
associations were inc-uded in the phrase “foreign corporation.” that the 
Attorney General of Maryiar-d cited the above quotad authority of Hemphill 
v. Orloff, 15 P.A.G. 81 (1937). 

The statute was re-enacted by Chapter 504 of the Acta of 1937, thus ren- 
dering inapplicable here the Maryland cases principally relied on by ap- 
pellants to support taeir principal contenticn, namely that “the law of 
Maryland still is to the etfest that unincorporated associations cannot hold _ 
and convey real property.” Itis contended, specif.cally, that The Hebrew 
University Association, not being a corporation as bkat term is understood 
in Maryland cannot ecnvey a valid title to the zround rent in question except 
through a trustee appointed sy the court.. Tie. particular case upon which - 
appellants base their argument is-that of Refor Reaty Ccrporation v. Adams 
Land &. Building Assa., 128 Md. 656. There the Court was dealing with 
the Adams Express Company, an unincorpcrated joins stock association 
and the leasehold interest :n the property in questien. was conveyed, in the 
first, instance, to three trustees and their suczessors. The title was never 
in the name. of the Compary but remained in zhe trustees.. The Court held 
that, inasmuch as the trusteas, and not the unincorporated association, held 
the title to the real estate, ske. conveyance to: the purchaser of the property 
. would have to be made by trustees. 

The clear distinctica between. the ease just cited end the case at bar is 
that in the former the title tc the property in quest:om had never been held 
by the Adams Express Company but always in th2 name. of the trustees; 
whereas, in the latter, the devise was direcs to the present- title holder 
(The Hebrew University of Jerusalem, or, gs it i3 correctly ssyled, The 
` Hebrew University Association), whose tenuce of it has always. been. ex- 
clusive of trusteeship in any form. | 7 

Before the Adams Express Company case, supra, -he Court had declared 
in a case decided in 1911, Sro-eden v.. Crown Cerk and Sea! Co., 114 Md. 658, 
that the statutory right of a voluntary associacion: tc cue in the group name 
“‘pre-supposes the right to acquire and possess in the same capacity the 
interest which a suit might protect.” <A gift ef stock inter vivos to. an un- 
incorporated associaticn wes upheld, but there was left undecidec. the ques- 
tion as to whether or not 3uch an association cculd hold and convey real 
property without the intervention of a trustee. 

In discussing the Srowden case, the Court, in ths Adims Espress Com- 
pany case, coramented: ‘t While that language (herein efors quoted) is broad, 
personal property’ was inder consideration and the qiestion still is, how can 
real estate be held and conveyed by such associeticn? In the absence of 
some contrary provisions. in 72e statute, the usual way seems to be to: held 
it by means of trustees.” However, as above notec, in the Express Com- 
pany case the Court was simply deciding wnaetae: or not a conveyance 
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without a trustee could be made for an unincorpcratec. association which had 
never held title in its own name. 

We find no precedent in these cases, or in any other, for denying to an 
organization of persons clothed with the ordinery 71metions and attributes 
of a-corporation, comorising a legal entity, which is racognized as such in the 
jurisdiction where it. originated and continues to function, the right to hold 
and convey property, both personal and real, to the same extent as this right 
is accorded to. a group of. persons formally incerporated under the laws of 
Maryland. 

It is clearly and expressly shown by the record i in this case ibai The He- 
brew University Association is such a legal entity, wisn a membership certain 
and definite, and which is functioning under a law (the “ Law of Societies”) 
and rules (‘Rules of Associations”) of such dignity and effectiveness as to 
completely remove it. from all the essential objeetions which have heretofore 
been-held to apply to unincorporated bodies. : 

Moreover, it belongs-to a: class. generally known es ‘charitable corpora- 
tions” and the devise to it under Miss Cohen’s will was in the nature of a: 
charitable trust. It was for the obvious purpose of giving recognition to this 
class of trusts in Maryland that Chapter 453 of the 4sts of 1931 was enacted. 
(Sec. 259, Art. 16, Code). It is there declared that “es to all trusts hereafter 
created for charitable purposes, whether by gët, deed, will or other form 
of settlement, and whether the subject thereof >e reel or personal property, 
it shall be no objection to-the validity or enforceability of such trusts, or of 
such gift, deed, bequest, devise, ete., that the beneficiaries of such trusts 
constitute an indefinite class,” ... ., we. 

Prior to the enactment of this statute the common law rule prevailed i in 
Maryland. Under this rule an unincorporated derisee could not receive 
a testamentary gift “not being an artificial person created by the law, and 
its membership not being certain and definite, and the courts of this State 
having no jurisdiction to enforce charitable uses under the statute of 48 
Elizabeth, or apart from its provisions.” Sncwden v. Crown Cork & Seal 
Co., supra, and citing Dashiell v. Attorney-Gen2ral, 5 H. & J. 392; ‘Same v. 
Sane. 5 H. & J. 1; Rizer v. Perry, 58 Md. 112; State, use trustees M. E; Church, 
v. Warren, 28 Md. 338; Orrick v. Boehm, 49 Md. 72; Trinity M. E. Church 
v. Baker, 91 Md. 539. ` 

Since this Act of 1931 the principles of the statute of 43 Elizabeth, Chap- 
ter 4, concerning trusts for “‘charitable purposes,” have been expressly rec- 
ognized as a part of the law of this State, so'tkat a devise of this character 
to an unincorporated body is no longer void bezause of uncertainty of 
indefiniteness of its members, or because of lack of Jurisdiction in our courts 
to enforce such trusts. Saona National Bank v. Bank, 171 Md. 547. In 
the:case at bar no such indefiniteness of members exists in fact. The mem- 
bers of The Hebrew University Association (who aze the governors of the 
University) are specifically named in the rules -f the Association which are 


490 THB AMERICAN JOURNAL OF INTBENATIONAD LAW 


required to be filed in the cice of the Distric- Commissioner of Palestine. 
These members hold office for life, and it is exp-resly providec. that “every 
change in the personnel of the Board of Governors saab be notified for the 
purpose of registration to the competent autkcritr in Palestine.” 

As still further evidence that this Associatior is sloshed with all the attri- 
butes of a body corporate end functions as such, she precise and thorough 
procedure it took to invest the Chairman cf its Execitrve Council, Mr. 
Schocken, with plenary powe= to execute the d2ed aad other necessary papers 
for transferring titlə to this ground rent to aprpellents, is mnusially impres- 
sive. He. made the trip from Palestine with papers ard cercificates specially 
prepared to accomplish the p-rpose desired by ell parties, and to meet every 
legal requirement. Under sich circumstances, -he appointment of a trustee, 
as prayed by appellants, would be necessary and also concrary to the pro- 
cedure indicated by the pres=nt state of the lav ix Palestine and in Mary- 
land. Therefore, the decre2 of the Chancellor dismissing the till of com- 
plaint, with costs to be paid by the Hebrew Uriversisy Association, will be 
affirmed. 

Decree affirmed, The Hebrew University Association to pay all Court 
costs. 
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Principes Généraux du Droit International’ Public. Tame I: Introduction; 
` Sources. By Charles Rousseau. Paris: A. Pecone: 1944. Pp. xxxviii, 
975. Index. i | 


In his foreward Professor Rousseau announzes that he has completed a 
three volume treatise on the general principles of Fublic International Law. 
The work was for the most part finished during September 1939. That 
“practical considerations” delayed publication dces not surprise us as 
much as does the faci that any publication at al on this subject was possible 
in a Paris occupied in defiance of the very pzincizles upon which such a 
treatise must rest. This first volume is devozed to the Sources of Inter- 
national Law. The second will deal with In-ernzxiozal Society, and the 
third and final volume will discuss the Settlement af Inz=rnational Conflicts, 
War and Neutrality. | 

M. Rousseau explains that he has departed frem the usual plan and 
devoted the greater part of the volume to treaties, b2cz-ase he has wished to 
present international relations from a strictly. positive viewpoint, such as is 
expressed in the agrsements of the subjects of the law. It seemed to the 
author worth while to indicate from the start this >ecaliarity in regard to 
the formulation of juridical rules of internaticnal law in contradistinction 
with what we find in national law. The methcd azopied was considered to 
be justified likewise because of the existing instability of the international 
situation and the dearth of documentary sources foz the study of the juridi- 
cal organization of international society or of war and neutrality. Although 
- the advent of peace and the organization of the United Nations now makes 
possible these other avenues of research, the work 30 ¿bly prepared is not 
superseded, and can well be fitted unaltered into the more comprehensive 
study which is to follow. 

In addition to the exhaustive treatment of internaticnal agreements, the 
text supplies a brief but extremely valuable discussion of International 
Custom (Livre II), and what the author designates a= Subsidiary Sources 
(Livre III). Notwithstanding the emphasis whieh: Professor Rousseau 
places upon treaties as a source, he does not agree with certain writers who 
only recognize as a source that which has been iccocporated in a treaty 
stipulation. He considers that general principles caa of themselves be 
characterized as sources of international law (p. 895). 

It is not possible in a brief review to indicate the mary well-reasoned and 
original discussions to be found in this volume. . Of special interest is the 
concluding study of the elusory topic of the relation of equity and inter- 
national law (pp. 948-950). This treatise constitutes sn important contri- 
bution to the science of international law aad sustains the well-earned 
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reputation of French juriscs for legal acumer. and the lucid exposition- of 

principles. It is a text which no student of international law should neglect. 
ELLERY C. STOWELL 

Of the Board of Editors i 


Der Pariser Vertreg vom E November 1920. By Georg Crusen. Danzig: 

Verlag von Georg Stilke: 1936. Fp. xxiv, 623. Index. 

In September, 1945, the reviewer heard of tais book at the Interrogation 
Center at Munich-Freysing while questioning the former president of the 
Bank of Danzig. Later a zcpy—now the only cone in American hands—was 
secured from the author, ire retired Chief Justice of the Free City and - 
prolific writer on the many legal aspects of this valuable and unvrecedented 
experiment in internationa: organizstion and adjudication. The book was 
suppressed ‘by the Nazi acthorities immediatly upon publication, on the 
alleged ground that its cont2ats would be valuajle to the Polish Government, 
‘but, in the author’s opinica, actually for the reason that this exhaustive 
work made the Nazi Chief cf the Foreign Section of the Danzig Senate less ' 
‘important a3 a source of reference and information. At any rate, only ten or 
twelve copies of the book were cireclated among high officials of the Free 
City. and a few “trusted” crofessars of internacional law; the rest of the 500 
printed copies were impourded amd may be presumed lost as.Danzig is now 
one of the destroyed cities 3f Europe. 

The book deals exhaustively witt the Tresty of Paris of November 9, 
1920, between the Free City and Poland whick, togethe> with the Treaty of 
Versailles, formed the basis of the international legal relations between the 
two states, supplementing and, in important respects, superseding Articles 
- 100 to 104 cf the Feace Tresty. This study provides:a complete commen- 
tary on the forty articles of zis treaty, the pert:nent provisions of the Treaty 
of Versailles, the Decisions 7 the resident High Commissioners of the League 
of Nations, the Advisory Opinions of the World Court, and the Constitution 
and pertinent laws of the Free City Those parts of the treaty which lent 
themselves to legai discuss:on.and to Danzig~2olish controversies—such as 
the conduct of the foreign zelations of the Frea City. international treaties, 
the bi-national Harbor Boazd, the railroads under Polish administration.and 
(largely)ownership, and the utilization of the port by Poland—are stressed, 
while subjects calling rather for non-legal technical: competence, such as the 
~ customs union and the-poszal service, are relegated to a secondary place. 

The book is a first-class guide to the enormous nuraber of documents:and 
writings of publicists, in Germar, French, lalian, and English, that are 
pertinent to the elucidaticn of the often complicated international legal 
relations of the Free City te Poland end the League cf Mations. [+ is, how- 
ever, intended for the student who is already familiar in some detail with the 
status of the Free City, and 10t for the reader who is a stranger to this laby- 
rinth of treaties, agreements. conventions, decisions, advisory opinions, laws, 
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etc. Americans will find the book valuable i they wish to dig into the 
record, for instance, of the only arrangement under League auspices provid- 
ing for the compulsory settlement of all disputes between two given states—a 
record, incidentally, which is of great credit to zhe League and its system of 
resident Commis3-oners; or into the provisions end working arrangements of 
the bi-national Harbor Board, or the complicased threefold division of the 
railroads. Any proposal dealing with the future of Trieste, and similar 
examples of the “Danzig dilamma’’—the conflict between the right of access 
to the sea of one naticn and the right of self-deterrrination of another—can 
only benefit by consultation with the experienc- of the Free City of Danzig. 
While the author's conclusions tend to make tae best case for Danzig, the 
student of this volume can make up Lis own mind with the help of this valu- 
able reference work. | 
The bibliography and the index are exhaustive end valuable. 
-OEN Brown Mason 


Washington, D. C. 


The Scheldt Question. By S. T. Bindoff. London: George Allen and Unwin; 

1945.. Pp. x, 238. Appendix. Maps. Incex. 10/6. 

The Scheldt question, so called by generations of statesmen and historians, 
seems to have been not so much a question as a complex of opposed regional 
and national obsessions. Tangled in that: complex have appeared such 
apparently soluble problems as that of a toll or no toll by the Dutch on 
Antwerp and Ghent maritime traffic; if a toll, cs rata and where to be paid; 
trans-shipment cf cargoes at Dutch ports, and contests among the latter for 
the tolls; policing aga-nst smuggling; Dutch or other pilotage of toll-paying 
craft; Dutch occupancy of forts astride the river just below Antwerp; buoy- 
ing and maintenance cf chamnels; interior transis through other Dutch waters 
between Antwerp anc the Rhine; and the statas on the Scheldt of craft of 
‘non-riparians,—Venetian, Spanish, British, Freach. Prussian. Mr. Bindoff, 
an Englishman, has.given a clear and scholarly aistory, supported largely by 
references to earlier texts, of the Dutch-Belgiam straggle. (including armed 
conflicts) over thase end related matters durirg some six centuries ending 
with 1839, a struggle complicated and intensified,—«s the author might have 
emphasized more clearly—by religious cleavages and the prolonged control 
of Belgian policy by Spain, Austria, and France. 

_ The Vienna Treaty of 1815 reénforced Belgian claims by including the 
Scheldt by name in its call for freedom of navigation on international rivers. 
Later the task of adapting the Vienna, generalizatiors to the Scheldt devolved 
on Palmerston, then British Foreign Secretary. As the towering leader in 
the Five-Power Confarence of non-riparian nétions he accomplished that 
task in the nine acute years of the Conferences negotiations with the two 
contesting nations. Mr. Bindoff, making his real contribution to the subject 
from letters, drafts, minutes, and memoranda ir British archives, vividly pic- 
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tures Palmerston during those years, warily moving tcward his objective, . 
either feeling his way carefu_ly or crashing through bolcly—even to the ex- 
tremity of a joint blockade of Holland,—but guided always by the principles 
that war must be avoided, that Belgium must ba strengthened anough to be 
independent of France, that Holland must be insured as a second line of de- 
fense for England in case of war with France and of violation of Belgian 
neutrality by France, end that England must hold her large share of Scheldt 
traffic. 

Although Mr. Bindoff’s T T oven at 1339 it illuminates considerably 
© for us the failure of The Netherlands and Belgium nearly a century later to 
agree on a proposed treaty which would have given Belgium two waterways 
across Dutch territory beswsen Antwerp and 2 main Ehine estuary,—the 
Hollandsch Diep. Yill tasir intervening coxradeship in arms now ' facili- 
tate such an arrangement? 

Louis B. WEHLE 
New York City / 


Studies in Polish ani Comparative Law. By W. Komarnicki and others. 
London: Stevens ard Scns; 1945. Pp. viii, 274. | | 
This symposium ccmpr‘sss six articles on aspeets of Polish law from a 

comparative law viewzoint, four articles on aspacts of international law, one 

article on Andrew Wolan, a Polish sixteenth-century Calvinist jurist, and 
one article on phases of modern corporation law without reference to 

Poland. l | 
In the first category are included some mcr2 or less random descriptive 

remarks on the Polish. Criminal Code by S. Glaser, the codificaticn of Polish 

civil law by Z. Nagérski, Folish marriage law by K. Alexandrowicz which 
covers some material included in the article or. zivil law codification, budget 
law by T. Grodynski_ labor and social legislation by J. Bloch, and Polish 
constitutional law by W. Xcmarnicki. In tkis group there is the. greatest, 
variety of treatment, ranging all the way from the editorial-like treatment 
of Polish constitutione! law to the very thorough description of appropriate 
statutes by Mr. Bloch. Ifsceh diversity in sukject and sreatment can have 

a common theme, it is the continuing difficulty of framing ccmmon legal 

standards for a peop.e of such heterogeneous racial, econom‘c, religious, 

political, and social backg-cunds. No effort has been made to analyze or 
evaluate the laws trested 2ither in terms of ths poe forces at work or 
the results accomplisned. 

The group of articles on- ‘nternational law are somewhat less Heap 
and more analytical. Included here are some remarks on the legal diffi- - 
culties surrounding wer crimes trials by. St. Szurlej, the status of consuls in, 
international law by C. Pcearanski, conflict of aws, both international and 
interprovincial, by R. K, Kuratowski; which inzluces some further remarks 
on Polish marriage law, and the legal difficultizs surrounding th2 revision of 
treaties under the : maxim reous sic stantibus by W. Moderow. 
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The single article by M. Fryde on modern co-poraiions is largely devoted 
to explanation of the Berle and Means thesis or the control of modern 
corporations and the supporting findings of the T.N.E.C. The author 
compares this point of view to that of James 3urnham to the latter’s dis- 
advantage. Although zhis is by no means an criginsl approach, supporting 
conclusions by some French and German wrivers cot always available in 
translation give this article some value. 

The article on Andrew Wolan by C. Jarra is the only one that provides 
something new for the American or English reader. Wolan was evidently 
a leading writer and politician in the Calvinist movement in Eastern Europe, 
although it is not clear what his writings amd leadership contributed to 
modern Poland. 

On the whole, this volume suffers from a lac« of integration or plan. In 
addition, no subject touched upon was explored with any high degree of 
thoroughness. Finally, the prefatory note that “vae authors . . . do not 
necessarily represent the views of the Association.” seems somewhat futile 
since very few distinct poinis of view are expressed. This latter omission, 
though regrettable, was perhaps deliberate anc. is tuderstandable. 

) Foster H. SHERWOOD 
University of California at Los Angeles 


General Theory of Law and State. By Hans Kelsen. Translated by Anders 
Wedberg. Cambridge: Harvard University Press (Twentieth Century 
Legal Philosophy Series: Vol. I); 1945. Pp. xxxiii, 516. Appendix. 
Index. $6.00. 
Kelsen’s General Theory of Law and State (app2ar-ng precisely twenty 

years after his Allgemeine Staatslehre) repres2nts a reformulation of the 

author’s well-known Pure Theory of Law-—an enriched reformulation 
that should not fail to revitalize the interest <n the basic problems of law 
and state. | 

Such a revitalization is urgently needed since, in the words of the ‘‘General 
Introduction” to the “Twentieth Century Legal Philosophy Series” (p. 
viii), “The current movements in politics and economics have raised in- 
numerable problems which, just as in the formative era of the Republic, 
require for their solution the sort of knowlecge sad skills that transcend 
specialization and teshnical proficiency.” Kelsan’s ‘‘General Theory” 
certainly transcends many limitations of traditionsl juristic specialization, 
and offers at the same time a unique opportunity jor developing a substan- 
tially widened legal and political horizon. 

The scope of the work is truly universal. - It never loses itself in vague 
generalities or in unconnezted fragments of thorghs, On the contrary, 
precision in the fornrilation of details and rigorous sys{em are characteristic 
features of the exposition: only a mind fully eoncertrated upon that logical 
structure can possibly follcw Kelsen’s penetrating analysis. Such a mind 
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will not shrink from the etort necessary for acaaainting itself with ‘“‘no- 
mostatics” and ‘‘nomodynamics”’—that is, wih the pure theory of law in 
Its more general aspests, rd will then pass cv=r to the theory of the state 
which ends up with a carefully worked out theo-y of international law. For 
a mind which proves capable of following thrcish imp to this point, a reward- 
ing surprise is waiting at the end of the wo-L: aa appendix containing a 
philosophical contemplation on the “Pure Thay cf Law.’ Thet appendix 
characteristically bears ths- itle: ‘Natural Lew Doctrme and Legal Pos- 
itivism,” and enables the reeder to look back tothe ‘‘ General Theory” from 
a standpoint of higher philcsophical generalitea. 

Kelsen’s ‘‘General Theory” appears then te be a vest scientific edifice 
comprising strict expositions of fundamental juriste cor.cepts (the concept 
of law, of the legal parson, anc of the legal syster), methodclogical considera- 
tions (particularly on the reketion cf legal thea to etaics:and to sociology), 
and the development of a th2ory of the state Hased on the fundamental con- 
cepts introduced. In order to grasp the meeninz anc the weight of so 
grandiosean undertaking it < necessary to rezkze swo things: its intention 
and its theoretical procedure. AbDcut both thz *Ganeral Theory” expresses 
itself clearly. - It-aims at a thaory of positive l=v-, of man-made law—notata 
theory of justice. It procesds in that- endeavar shrough s logical analysis.of 
the ¢laim for legal validity made by efficacious political orders. That claim 
is an undeniable historical Fact, and so is its acknowledgment by actual 
juristic thinking. The protiem, however, nezessarily arises: “Under what: 
conditions does this claimed legitimacy hold go0o¢?” Heving formulated 
this crucial problem and havng shown that its selut-.on requires a normative 
{not an historical, psvcholegieal, or sociclogice!) answer is the central meth- 
odological achievement of ta2 Pure Theory ci Law. Tais methodological 
achievement directly leads tc the central conceo of the whole theory: to the 
concept of a “basic norm,” hat is, of a norm whica bestows validity upon 
efficacious political orders, which tkus ‘‘in a erain sense means the trans- 
formation of power into law’ (p. 487). The >ssic norm o- law 13 assumed 
by Kelsen to be a norm prov-ding for ‘‘sanctiome” for '‘delizts’’ committed. 
Consequently the science of cw becomes a corsaructicn of legal systems as 
normative systems in sanction form. This co2r-truztion is undoubtedly in “ 
two respects theoretically vazy superior: it coes mot ideslize given legal 
systems as just orders, and it Las to this extent an amti-ideslogical character. 
But it also does not press legal systems, as does-realistic jurisprudence, into a 
preconceived naturalistic schame which is incancpatible with its normative 
contents. The demonstraticn of that incompatibilty and, in general, the’ 
analysis of contemporary -soc:clogy of law, belcaz to Kalsen’s most brillant 
critical achievements. 

But the Pure Theory of Law aims at more then eritical superiority; it aims 
at positive resulis. This pas-tive aim of the tkacry has in turn two aspects: 
a technical and a philosophicd. It is a highly inportant tachnical task to 
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discuss concrete legal doctrines of Kelsen’s theory, for example his detailed 
doctrine of legal perscns, his theory of constitutional law, or his interpreta- 
tion of war as a sanczion of international law. However, such discussions 
warrant a number of special essays which as expressions of.a revitalized in- 
terest in legal theory, should soon be forthcom:ng. 

The philosophical aspect of the “General Theory” could likewise be dealt 
with exhaustively only in the form of a detailec analysis. But it is possible 
to indicate at least the idea of such an analysis. It was the privilege of this 
reviewer to follow Kelsen’s memorable courses on the taeory of law and the 
state at the University of Vienna, shortly bəfore the appearance of the 
Allgemeine Staaislehre. ‘Since that impressive experience, and after having 
considered the theory as a whole repeatedly in -ts philosophical, sociological, 
and juristic aspects, this impression stands out clearly: the Pure Theory of 
_ Law has definitively established the normative ckarecter of legal theory 
(superseding thereby the nineteenth century psycho-sociological doctrines 
of Jellinek and Austin). This achievement marks its lasting place in the 
intellectual history of the twentieth century, its contribution to the struggle 
against naturalistic s2ience. 

The theory also has its definite limitations. Neither its ethical relativism 
nor its delineation of legal theory and sociolegy (to ke distinguished from 
sociologism).has been established, nor.arethey tenable. But the systematic 
development of Kelsen’s relativistic norm-monism retains a fundamental 
importance. It can be shown that this radical standpoint is logically con- 
nected with an assumption which the Pure Taeory of Law has in common 
with juristic tradition namely the assumption of the validity of positive 
law independent from its fulfillment.of-conditions of justice. This assump- 
tion, in consequence of which the will of the lawgiver replaces justice, is 
equivalent to the acknowledgment of legal authoritarianism (understood in a 
general sense).. Legal ‘authoritarianism once taken over, Kelsen incon- 
trovertibly argues (supported by Neo-Kartian philosophy) that legal 
institutions are neither bound by principles of justize nor can they be inter- 
preted as a part of-social nature. But this consequence holds only as long 
as legal authoritarianism is maintained. It will be ths final triumph of the 
spirit of science that lives in the Pure Theory f Law when the paradox of 
legal authoritarianism (the ‘‘legal” victims cf which became several inde- 
pendent theoreticians of law in different parts of the world during’ the last 
twenty years) will be eliminated and will give way ta the logic of legal ob- 
jectivity. Then the lasting elements of Kelsen’s formal theory of law will 
join forces with an analysis of its contents based on a rational theory of 
justice and on sociological realism. Then ard ony then will-Jegal science 
make its full power available to man in his struggle for the mastery of his 
social life. -a 

JULIUS KRAFT 
Hunter College 
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Papers Relating to the Foreign Relations of the Unied Nates. The Paris 
Peace Conference, 1919. Yolume XI. Published oy the Dapartment of 
State. Washington: Government Printing Office; 1948. Fp. xxix, 736. 
Index. $2.00. | 


We welcome the appearanzs of sheeleventh volume of the series ‘of Foreign 
Relations relating to the Paris Peace Conference cf 1913. Although more 
than a quarter of a century zas passed since the events oecurred to which its 
contents relate, the volume Las « paradoxical timelinss. History seems to 
have completed a circuit of Eurcpean problems rekat-ng to territory, popu- 
lations, and finance. Thus on June 3, 1919, President Wilson was discussing 
with the American commissicners and the teshnica_ staff the same problem 
of the occupation of the Rhmeland and the Saar which sgain confronts the 
makers of peace (pp. 211-2223). The President remarzec : “Ths great prob- 
lem of the moment is the prctlem of agreement, because the moat fatal thing 
that could happen, [ should say, in the world, would be that sharp lines of 
division should be drawn among the Allied and Associated Powers.” Then, 
as now, à lack of agreement “makes a problem like the problem of occupa- 
tion look almost insoluble, because the British are at ore extreme and the 
French refusal to move is at she opposite extrame” (p. £19). 

The complaints of newspaper correspondents that thay were unable to 
obtain information of the deliberations of tas Conference (p. 491) has a 
familiar ring. So also has the complaint of duly aceredited American 
officials that.they were unabE to obtain visas from cur alfiea for the conduct 
of necessary business; but ta2 protests then were «dcressed to the French 
instead of to the Russians. Sacresary Lansing was cuice vigorous in empha- 
sizing that this constituted “sn unnecessary hamperirg cf the official busi- 
ness of the Americar. Peace Commission” (p. 37). 

The problems of the Tyrol, of Fiume, of Roumania, of Palestine were all 
upon the agenda of the prcceed-ngs covered by this volume. President 
_ Wilson looked hopefully forward to the League of Naticns asaso:vent. The 
largest part of the volume ccnsists of minutes of meetings of the American 
commissioners; also included sre the minutes 3: the steering committee and 
other papers relating to the composition, organization, ard activities of the 
American Delegation. While many of these papers are important, many’ 
others are so trivial end ephemera! as to suggest thas a br-ef notation would 
have sufficed. What possibl= interest is subserved by incorporating memo- 
randa ss to whether a certain group of attachés should enter by the front or 
by the side door of the Hotel Crillon (p. 484) or that an increased allowance 
for expenses has been made crrefused to some agent im aforeizn capital? On 
the other hand, the compilers of the volume arz to be ccmmended for having 
included some important docaments from sources outstle the archive of the 
mission, such as letters and memoranda from Secretary Uansing’s “The 
Peace Negotiations.” Some of the proceedings are not reporsed. For 
example, the minutes of the meeting of the Commissicners of Fabruary 14, 
1919, are missing from the Department’s files ‘p. 38). This is unfortunate, 
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as it was on that historic day shat the plenary session of the Conference was 
held at which Presidert Wilson presented for the first time the draft of the 
Covenant of the League of Nations. The minutes of tke plenary session of 
June 28, 1919, held at Versail-es, at which the Treaty of Peace with Germany 
was signed, are also nct to be found in this volume, kaving been reported in 
Volume III of the series. However, a long memorendum by Secretary 
Lansing is substituted in which he gives a graphic account of “this great 
day” (pp. 597-604). The same night President Wilscn embarked for his 
return home. 
ARTHUR K. KUHN 

Of the Board of Editora 


The Second Chance: America and the Peace. Edited by John B. Whitton. 
Princeton: Princeton University Press; 1944. Pp vi, 235. $2.50. 


This book is the result of discussions within the Frinceton Group for the 
Study of Post-War International Problems, one of the groups of the Uni- 
versities Committee organized by Ralph Barton Parry. It is written by 
certain members of the grocp under the editcrship of Professor Whitton, 
who contributes an Introduction and one chanter. It appeared after the 
Dumbarton Oaks Proposals, but before the Saa Francisco Conference, and 
reveals a considerable amount of political foresight. 

Thus, Gordon A. Craig, who contributes tke first chapter on ‘‘ Foreign 
Policy Retrospect,’’ notes that the Americar people favor international 
collaboration as an abstraction but have yet to view it in terms of actual 
cost (p. 20). As alternatives to international crgarization he mentions and 
discards isolation and Anglo-American combination but, surprisingly, does 
not mention American regionalism. 

Gerhart Niemeyer, whose topic is ‘‘World Order and the Great Powers,” 
asserts that responsibility for world order rests squarely upon these Powers. 
He thinks that conditions are not so favorable to power politics nowadays. 
Unless we plan a superstate, which we do not, an international organization 
should not attempt ta use force to coerce its members; it should concentrate 
` upon means of lessening international friction, rather than wait till the stage 
of violence has been r2ached, when it is too late. Pzofessor Whitton, in the 
following chapter, “Institutions of World Order,” xisazrees with this anal- 
ysis. He quotes Marshal Smuts that “peace not backed by power remains a 
dream,” and argues taat forcible sanctions are practicable and do not mean 
war. He names six basic principles for the new order: joint and several 
responsibility; executive leadership; power; ccntrol of power; limitation of 
external sovereignty; monopoly of force in the collactivity. In addition to 
the usual organs he suggests a third chambe-:, mcre responsible to world 
opinion, and a peace center, responsible for public eduzation. 

Professor Frank D. Graham, in a chapter entitled ‘ Economics and Peace,” 
concludes that one cen not zet peace through libere! economic policies, and 
that peace is necessary in order to have such poicies. Among the conditions 
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necessary to peace are full enrloyment, access te ryw matarials, and control 
of monopolies. He discourts protective tariffs, acd in general the lack of 
economic coöperation, as causes of war. Control over trade lead to ag- 
gression, since countries of restricted trade szek sovereignty over areas; cer- 
tain. controls are necessary, apwever, to prevent aggression. .We need to see 
to it that there is no econoric reason for coveting 3 aeiztbor’s territory. 

Professor E. S. Corwin ircludes a revision of Ckarter HI of his book on 
The Constitution and World Organization, desling with “The Senate and the 
Peace.” He shows how the oziginal function of ths Seracse as.an advisory 
council with regard to treaties was absorbed into it _eg‘slative procedures, 
and holds this, rather than Lhe two-thirds rvle,.rest-oasible for the bad rec- 
ord of the Senate. He thinks that the prcblem caa'te handled without 
amendment by executive agreements, which are as ~irding as treaties; or by 
congressional action evading tte two-thirds rale. Eethimks that the role of 
the Senate im the conduct: cf foreigr: relations is a diminishing one. An 
interesting “Note on Sovereizaty”’ is added. 

Jerome S. Bruner,. whose contribution: is’ entitled: “Fuolic Opinion aad 
the Peace,” says. that public opinion rarely has a cect effect upon foreign. 
policy; thatit is effective oaly to the extent that % is organizad; that. the 
interest of the individual Ghizen: is. measured chiefiy by the anticipated. 
effect upon him personally, ard that therefore his interest in foreign affairs is 
not great; he is not primerify guided by. abstre«t. ideclogies: his: chief 
aim is. the preventicn of fusure war; and belief in sovereignty is no 
obstacle to advance. Thes views are supported by reference to public. 
opinion polls. | : | 

The final chapter, “ American Ideals. and Peace," B written by the Pro- 
fessor of Religious Thought. Professor Thomas justly regards as. a dis- 
turbing sign of the times thesendency of publicists to t-eat foreign policy in a 
moral vacuum. American denocratic thought, he arserts, has always: be- 
lieved in a:moral law; end in z. rational mission to serva ass beaccn light for 
freedom. Their former belie? in progress, besed upor scientific solution of 
all problems as sufficient (he would doubtless have sdded the azcmic bomb 
by now), has been much weaxened; and realization oi the depths of evil in’. 
human nature kas weakened our hopes for democrae;. But, says Professor. 
Thomas, we are learning thet progress is possible, hugh at a higher cost. 
than we had realized. We nust renounce our naticasl irresponsibility and. 
work through an international organization based upon forze and justice to: 
carry out the national missicx, to be a beacon light Zo freedom. National 
interest and international album are not conflicting, but complementary.. 

Acceptance of the United Nations. Charter has zo> solved the problem 
which the American people have to face, and this ocok is still of current. 
value. Its various articles cre of a uniformly high level, and constitute- a. 
systematic whole. | 

Crhydz EAGLETON 
Of the Board of Editars 
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Vers une Nouvelle Sociéié des Nations. By Maurice Bourquin. Neuchatel, 
Suisse: Editions de la Baconniére, 1945. Fp. 282. Annexes. Table 
Analytique. Fr. 7.50. 

A strong case could b2 made out for the propos-tion shat the great tragedy 
of the Geneva League lay in the fact that, although there was a widespread 
realization, as early as 1935, or even earlier, among most if not all of the 
governments supporting that institution, of the weaknesses and defects of 
the system, action could not-be taken, or taken tapid_y enough, to save the 
situation. The present volume comes from tke pen of one who, by his 
position at the head of the-action for reform of th2 League in the years 1936- 
1939, and by his personal quslifications and intense 3tudy of the problem, 
has been able to appreciate more acutely than ary otter individual perhaps, 
the reasons why, apart from partisan politics, it was necessary to turn from 
the old League toward a new. _ 

The volume justifies the. anticipation prompted ky its authorship. It is 
a penetrating and meticulous and at.the:same time a very wise analysis and 
appraisal of both the old system and the proposals cf Dumbarton Oaks and 
Charter of San Francisco. It deals skillfully. with she question of Great 
Powers and the smaller powers, Security, . Sestlemənt of Disputes, and 
Economie and Social action, though not quite in tkab order. It canvasses 
all aspects of the situation but draws. clear and defirite conclusions. And 
it never loses sight of the general social—that is, iniarnational—welfare as 
a standard by which to measure all proposals in shis ‘Held, a basic. but ai too 
frequently betrayed ideal. 

If one were to express doubts he would have to descend to a level ny 
close-to-cynicism. Here are acute perception, sound judgment, and a maxi- 
mum of good will applied to the problems-of international politics and world 
organization. What.cnances are there that the Great Powers, or the smaller 
states either, will wisk: to. be guided by such values? One is tempted to 
object that few governments wish to be clear-sighted, or wise, or socially 
loyal or are capable of such behavior. As the author himself recognizes, 
it will be the climat cf world conditions which will determine how the new 
institutions work rather than the wisdom of thei principles. And the 
weather is very bad. M. Bourquin has done £ll that the devoted aenor 
can do, however, to save the nations from their folly. 

PETMAN B. POTTER 

Managing Editor 


El Pensamiento Internacional de Alberdi. By Isidoro Ruiz Moreno, Jr. 

Buenos Aires: Imoresa de ia Universidad; 1945. ?p. 137. 

The work of the great Argentinian thinker Alkezdi, apostle of liberty, 
prosperity, education, and civilization, has beer..stucied from many angles. 
The book under review sets itself the task of studying Alberdi’s ideas on 
international law and international politics, problems wizh which he deals in 
many of his writings. 
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He is strongly Argentiniar. and emphatically wishes a strong and pros- 
perous Argentina. Theroad-<othis development must be sought by combat- 
ing ignorance by education, poverty and misery ky work, industry, and 
trade, the emptiness of the country by European immigration: gobernar es 
poblar. | 

Some of his attitudes toward problems of international law are erroneous. 
But in many respects he is am early forerunner of modern ideas: his under- 
Ining of geopoliticel considerations, his wish for a continentalization of the 
Monroe Doctrine, his streng emphasis on international rights of the individ- 
ual, his stand in fs.vor of collective intervention for reasons of humanity. 

Many of his ideas are typically Argentinien. One such idea was first laid 
down by Marianc Moreno: insistence on tae balance of power in South 
America. Henze his enmity against Brazil; his counsel tc foster a subdivision 
of Brazil, his ideas of the restoration of the Viceroyalty of la Plata by the 
incorporation of Paraguay. The creation 3f an independent Bolivia he 
considers an error. Hence elso his antipathy against the unilateral Monroe 
Doctrine, “political expression of North American egotism”’ and against the 
United States, in which he s2es a danger, as in Brazil Hence finally his 
insistence on the strongest ties wita Europe, through immigratioa and trade, 
his admiration for Europe’s culture. In the same line Hes his opposition to 
Spanish-Americanism of th2 Bolivar type, to Pan-American Congresses like | 
that at Panama in 1826. ; 

He stands for sovereignty and non-intervention. He writes in favor of 
regionalism and is the first to voice the idea of an ‘‘ Amarican International 
Law.” He is for Spanisk~American coöperation. Opposed to Bolivar’s 
ideas of an anti-European alliance, he develops in his writing of 1844 the 
program of a “practical Pan-Americanism,”’ to foster peace and inter- 
American coöperation in all non-political fields, a program nearly identical 
with that of the First Internasionel Conferenze of American States of 1889. 
Freedom of trade is one of his favorite ideas. Only his idea of liberty ranks 
higher. 

He is—last but not least—a universalist, a pacifist who most strongly con- 
demns war. Even the just war of the natura. law doctrme is reduced to the 
case of defense against an aczusl military attack from cutside. He puts great 
emphasis on neutrelity, for tha neutrals ‘‘hold the moral sovereignty of the 
~ world.” He raises the issue of treating those who instigate wars as criminals. 
He.stands fcr an international court of justice and for general disarmament. 

His universalism rests on a Jatkolic basis; with Suárez he stands for the 
unity of mankind, divided into nations. Sovareignty of the single state can 
_ only be relative; aksolute scvereignty is an aksurdity. He locates ultimate . 
sovereignty in the internations] community. 

: While being opposed to intervention as a negation of a state’s independ- 
ence, he proclaims the right and necessity of ccllective intervention in Amer- 
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ica to liberate a country from its own despotic reg me. The man who lived in 
exile while the tyrant Rosas ruled his country writes: “Every internal 
tyranny legitimates by exception a liberating intzrvention. As political 
slavery is only a variety of the confiscation of man’s liberty, the day will 
come in which internal despotism will be, according 73 international law, a 
cause of intervention in favor of the people, victira of the tyranny of criminal 
governments.” 
JosEF L. Kunz 

Of the Board of Editors 


Soviet Far Eastern Folicy, 1981-1945. By Harciet L. Moore. Princeton: 
Princeton University Press; 1945. Pp. xv, 235. Appendices. Supple- 
ment. Index. $2.5). 


This volume, sponsored by the Institute of Pacific Relations, and written 
by the Research Dirzctor of the American Russian Institute, is a survey of 
the policy of the U.S.S.R. toward Far Eastern affairs as revealed by official 
documents and statements. The texts of pertinent international treaties 
and agreements from the Treaty of Portsmouta to she Sino-Soviet agree- 
ments of August, 145, appear in full in an appencix, along with English 
translations of a number of editorials from Pravda and Izvestiya. Additional 
source material quoted includes statements mace at 3essions of the League 
of Nations, diplometic notes, and appropriate trade statistics. The ap- 
pendices, in fact, constitute nearly half of the bsok. 

The interpretative text which precedes the compiation of documents is 
divided into six chapters, one introductory, and the »ther five covering the 
Manchurian crisis, the sale of the Chinese Eastern Railway, Soviet-Japanese 
frontier and fishery disputes and agreements, the period 1937-1939, and 
World War II. Due recognition is given to the imoact of Soviet domestic 
affairs on Far Eastern policy, as well as to international developments in 
Europe, and to Sovie+American relations. Stress is laid almost entirely 
upon Soviet policy as announced by the Soviet Gcvernment, and as such 
the commentary has the customary flavor of such official statements. It 
may be observed that insufficient attention is devożed to the ideology in- 
volved; more material selected from the Communist Party and Communist 
International press would be enlightening, for Sovie: foreign policy is by no 
means confined to actions of the Government alone. 

It is apparent that Miss Moore’s work is nc more than it claims to be. 
It is certainly not an analytical and critical approsch to the subject, nor 
does it adduce any factual material hitherto unavailable. It is most 
timely, however, and would be highly useful as an =xposition of the official 
Soviet view of Far Eastern affairs if it did mot suffer so markedly from 
undue compression. The reader is immediately plunged into the com- 
plexities of the Far Eastern situation in 1931, and is then rushed along from 
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treaty to treaty and crisis to crisis without suffisient orientation. The 
author seems intent on crowding as many iactual enc informational refer- 
ences as possible into the allotted space, and the result is not conducive to 
clarity, nor Goes it give tae impression of Full comprehension. Increased 
background material presented in coherent form, aztieutate explanation of 
the material actually incluzed, ard some atœntion to style would doubtless 
produce a work which would be informative. In its present form it is 
confusing to the general reader, inadequate ior the gpesiclist. Admittedly, 
expansion of explanatory treatment would afford greater opportunity for 
the expression of opinion. perhaps the invention has been to avoid this 
difficulty. . 
Wikus C. ARMSTRONG 

Washington, D. C. 

NOTES 


Vergleichende Rechtslehre. By Dr. Ado- F. Schnitzar. Basel: Verlag 
fir Recht und Gesellschaft: 1945. Pp. xiL 497. Index. The author of 
this book is a Swiss jurist, and is known for Es Handbuca des Internaiionalen 
Privatrechts (1937). He acknowledges his: -otligations to Professor Edouard 
Lambert of Lyons, to whom the bcok is dedicated. _tis & scholarly analysis 
of the historical and theoretical bases of tke jurisprudence of the western 
world. The subject matter does not lie directly witaim tae field of interna- 
tions] law but many cf the ehapters are instructive as bearing upon the ori- 
gins of certain principles cf international lew which Lave been developed 
from Roman concepts and later applied in various European countries after 
the period of the reception. One example is furnished by the clausuca rebus 
sic stantibus, which the auckor traces to the discussions of the posi-glossators. 
He compares the various principles which have been reied upon to sustain 
its application within the law of ccntracts and concludes taat it is applicable 
only if permitted by a reasonable interpretation of the original contract. 
He wisely emphasizes the danger of undexmining the generelly binding 
character of agreements. The work is scho_arly anc objective throughout. 


AETHUR K. KUAN 
Of the Board of Edstars 


Director's Report to the Trenty-Seventh Session of tke Internationae Labor 
Conference.. Montreal: International Labor Office; 1925. Pp. 163. The 
fteport made to the twenzy-seventh session of the International Labor 
Conference by the Director of tae Internezional Lakor Office is a very 
interesting document. Chevters II and LI (pp. 7-108) summarize as 
succinctly as could be done the economic sttuation of the world and the 
current economic and social trends. of reconsizuction. Ch. IV discusses the 
current activities and problems of the Office, leaving - Report IV <1} the 
problem of its relationship to other bodies, such as the UNO. It is noted 
that the Constitution of the Organization E being amended to eliminate 
relationships with the League of Nations; this in the Lope that it would then 
be easier to secure the collaboretion of tke U.S.S.R. Applicaticns for 
membership are beginning to come in—Iceland, Guatemala, Nicaragua. 
_ Relationships between the ILO ani the Word Trade Union Federation are 
cordial. Among the new problems of remoceling are those of representa- 
tion and voting, naticnal tripartice commit-zes and conferences, develop- 
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ment of ihe role of Recommendations and Conventions, and regional 
activities. The Report furnishes further evidence of the unique value and 
usefulness of the ILO. 

CLYDE EAGLETON 
New York University 


The Central Organization fora Durable Peace (1 91 5-1918). By Madeleine 
' Z. Doty. Preface by Hans Wehberg. Ambilly: Imprimerie Franco- 
Suisse, 1945. Pp. iv, 180. We are here provided with another case study 
in the evolution of international institutions comparable with Stoner’s 
biography of Levinson.* And a very detailec ard searching study it is, 
made by a mature and experienced participans in the activity in question 
and many other recorm movements, national and international. It is a 
valuable contributian to the literature of peace and intarnational organiza- 
tion. 

The “Central Organization” was establishec in 1316 at The Hague and 
attempted to. work out a plan for durable peace afta: World War I, relying 
largely on the principles of the Hague Conferences of 1899 and 1907. In 
actual fact the growing movement for a Leagve ot Nazions cut across this 
line of action and preémpted all attention and support after 1918. 

One does not need to agree with all of the interp-etations offered to see 
that the position af private groups trying tc promote peace among the 
nations was at least as difficult in 1915-1918 as it is today, or moreso. Also 
that partisan political considerations could infiuence tke choice of agencies 
to be sponsored at Paris as well as at San Franciszo (the parallel here is 
indeed fantastically close). Dr. Doty may be pardoned for her warm 
presentation of the record of the Central Organization, in view of her inti- 
mate share in its work and her deep devotion tc peace. All students of 
these problems will be grateful for her study of the relations among some of 
the conflicting elements of the peace movement. 
i Pirman B. POTTER 
Managing Editor 


A Review of Allied Military Government and of the Allied Commission in 
Italy. United :States Army, Public Relations Bransh, Allied Commission. 
Rome; 1945. Pp.127. Maps. Tlustrations. Index. ‘This small booklet 
provides a handy and somewhat detailed guide to tas development of Allied 
Military Government in Italy over a period ‘o? almost two years, from the 
time of the invasion of Sicily on July 10, 1943, to the establishment, exactly 
four months later, of the Allied Contr ol Commission (now Allied Commis- 
sion) and its course of action down to the German surrender in Italy, on May 
2, 1945. Functionally, the work of the Allied Commission has been five- 
fold: 1) to organize direct. military governmert in the wake of the combat 
troops and to insure the security of their lines oi communication; 2) to 
render all practicable aid to the civilian populazion im the rear of the fighting 
armies and to allay disease and unrest; 3) to prepare for the return of the 
governmental administration and economy to the Halian Government and 
to effectuate this reversion; 4) to supervise the execution of the terms of the 
armistice; and 5) to act as the spokesman œ the United Nations to the 
Italian Government. The first three phases vere progressive, with “ conti- 
nuity of policy maintained from first to last; the sel:-same objectives are, as 
it were, handled by different instrumentalities at successive stages under one 


* Reviewed in this JOURNAL, Vol. 33 (194), p. 520. 
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general guidance” (p. 6). The last two roles of tze Allied Commission in- 
volved its active interest in the formation of a stable “ta_ian Government, as 
democratic as possible pending fres elections, and “advisory liaison” work. 

The problems faced by AMG in its various plis2s ranged from urgent 
need for food, sanitation, transportation, power, currency, police protection, 
free newspapers, etc., to the proteczion of fine arts, -acnumants and archives, 
and the preparation and puklication of soldiers’ guic-sto Rome and Florence. 
Both international and domestic political develocments addec complica- 
tions, as did, incidentally, the mcst violent eruption œ Vesuvius in forty 
years (“ Even German plenes came over to see tha sight”). Italian ‘‘co- 
belligerency” added new features and problems, a3 Gic a zhapherds’ vendetta 
in Sardinia resulting in the wasteful slaughter of £)C sheep, and a score of 
other events. 

The book avoids self-prais2 and aims at p-ovicing an objective narrative 
statement of the tremendots problems facmg AMG. At the same time it 
avoids any critical appraisal of army methods anc measures preceding the 
invasion (such as the trainirg, or total absence of it, of prospective AMG 
officers) or during the occupation ‘for instarce, freqceni turnover in AMG 
personnel with a consequen? lack of military goveranent staffs which were 
familiar with local problems and Italian personre. or the appointment of 
untrained, unsuited or unwilling AMG persornel). An effective appraisal of 
AMG activities still has to >e written. In the mzentims, this booklet is 
valuable because of its rich factual. data, including s2veral clarifying maps 
and a chart. The pictures of AMG activities and proktlems and the index 
are helpful. : 


Jour Brows Mason 
Washington, D. C. 


The Exploitation of Foreim Labour by Germary. By J. H. E. Fried. 
Montreal: International Lebor Office; 1945. Pp. vi, bora Appendixes. 
$2.00. The International Labor Office, ever mirdful of the problem of 
exploited labor, here preserts in a compact volume a tLought-provoking 
study of the measures adopted by National Socialist Germany to increase its 
labor supply during World War II. Not only were millions of foreign 
workers and prisoners of wer forced to work within Germany itself, but other 
millions were compelled to work for the German war 2fort in their own coun- 
tries or in other German-occupied territories. Eve-y minute detail of this 
comprehensive scheme of Ecropear-wide labor mob lization “was shrewdly 
planned and ruthlessly carried out” (p. 244). 

This well-written report, in its sixteen chapters, saswers many important 
questions such as that of recruitment and disiributicn of workers—pointing 
out, for example, thet Germen officials often had tc ety on their cwn discre- 
tion in deciding what methods to use in filling their “3uotas”? of foreign. 
manpower for transportation to Germany (p. 80). Lebe contracts usually 
contained a clause limiting the length of employment Actually, however, 
no foreign worker was allowed to leave German: er hiz German place of 
residence without the writter. consent of the lebor ofice ard the police which 
enabled the authorities to farce a worker to stay or indefinitely (p. 89). 
Approximately one-third of the stucy is devoted to a discussion of the living 
conditions, wages, conditions of work, and provisimn3 for dependents and 
other social benefits. The exzncluding ‘chapter deals vith the corsequences 
of the system and is fcllowed by a useful serias of appendices. 
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The study is recommended as an important contribution to an intelligent 
understanding of the systematic use of foreign laber ky the German war 
machine in its attempt to erslave the world. Direct German sources have 
been used wherever possible and have been supplemented by information 
supplied to the ILO by the liberated Governmeats of Belgium, France, and 
Luxembourg. In publishing this volume the LLO has performed another 
worth-while service. 


Washington, D. C. 


Chang Hsi and the Treaty of Nanking, 1842. By S3u-yu Teng. Chicago: 
University of Chicago Press; 1944. Pp. xii, 191. Appendixes. Index. 
$4.00. Important as the Treaty of Nanking :ndoubtedly was in inaugu- 
rating the foreign treaty regime in China which lasted for fully one hundred 
years, it is a curious fact that in no treatises of Far Kestern history can there 
be found an adequate discussion of the negotiations which led finally to the 
signature of the epoch-making agreement. For this reason the work under 
review is of special interest inasmuch as it gives a vivid account of the diplo- 
matic developments as recorded in the diary of a mincr oiicial of the Manchu 
government whom the vicissitudes of fate brought tc the center of the stage 
to play a prominent role in the hitherto unfamiliar diplomatic game. 

The story is a strange one but it must be remembered that the foreign | 
contacts of China prior to the 19th century were restricted to the relationship 
between the suzerain and the tributary. As diplomacy between sovereign 
states never received recognition in the juridical system of the Celestial Em- 
pire there were few indeed in the mandarinate who had any clear understand- 
ing of the fundamental precepts of the law of nations and were capable of 
meeting the new situation which had developed Negotiations with foreign- 
ers especially with a view to terminating hostilities were looked upon as at 
best an adventure fraught with unpredictable consequenees and, alas, scholars 
nurtured in the Confucian code of ethics were nct taught to crave adventures, 
It was this psychological barrier between the East and the West which 
rendered the negotiations of the nineteenth cenzury so, haphazard an 

-undertaking. | | 

The author of the diary was a certain Chang Hsi who was a follower or in 
fact a servant of I-li-pu, the imperial commissioner stationed at Nanking. 
In spite of his humble origin his talents and sagacity must have impressed 
his master so much that, he was entrusted with the delicate task of serving as 
an intermediary and spokesman of the Manchu authorities in entering into 
negotiations with the British. Chang’s assignment was by no means an 
easy ane for his opponents included such men as Henry Pottinger and Robert 
Morrison, the latter of whom did not hesitate to utiize military power as an 
effective instrument to gain a point. The British, however, respected him 
for his resolution and courage and he was able t3 achieve considerable success 
in the course of the negotiation. He persuaded the invading army to con- 
sent to evacuate Tinzhai by offering the release of Brisish captives; he suc- 
ceeded in reducing the indemnity by nine million dollars. On account of 
intrigue and fratricidal strife in the ranks of the officialdom, however, his 
participation in the peace discussions was soor brought to an abrupt termi- 
nation. This is to be regretted as it prevented Chanz from recording the 
development of the conversations regarding such vital issues as opium, a 
raison d'être of the conflict, the cession of Hongkong, and the implications of 
the scheduled tariff. 


Wituram LONSDALE TAYLER 
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The original text of the diary was published in Peizing in 1936 from a 
manuscript copy the authersicity of. which seems tc hava been. established 
beyond doubt. The review2r has had an opportunity of comparing the 
present translation with the Chinese text and can stase ~richout qualification 
that it has been done wisk naeticulous care, pretision, and luadity. The 
annotations will prove he:rfic] to readers who are not toc familiar with the 
diplomatic history of the Fer East. The work is one of z-eat scholarly value 
and can be highly recommenced tc anyone who seeks to -inderstand not only 
the obscure story of the first sceaty settlemeat between China and the West 
but also the peculiar state zf mind of a bureaucrecy whcse profound igno- 
rance and appalling incomp3tance contributed muih to the formation of the 
system of unequal treaties. This is a revealing book. 


Washington, D. C. 


The Pan-American Yeareoot, 1945. Compiled by Fsn-American Asso- 
ciates. New York: Pan-Axerican Assoc.ates; 1Ẹ45. Pp. xxxiv, 829. 
Maps. Indexes. $5.00. ‘This Yearbook is divided Into three parts. The 
first contains brief accounts ol the historical developmect of the Amerizan 
Continent, and of specific togis such as finan2e, labor, trade, implementation 
of the Good Neighbor poly, and the development of ləgal and political 
techniques in meeting wartime changes. Part two comprises chapters 
ranging in length from twee to fifty pages on each camtry in the Hemi- 
sphere. Included therein arz sections on Canada and the territories of 
European nations such as the Guianas and Caribbean bands. Part three 
devotes three hundred pages to ©" Who’s Who in Inter-American Trade,” 
with some twenty five thousand names and addresses of inportant busiress 
houses listed alphabetically ty industry (suzh as av-at:on, drugs, textiles) - 
under each country. This cata is of particular value zo importers, ex- 
porters, shipping, and commerdial people. 

The stated purpose of the Ysarbeok is “to provide for ta first time . . a 
ready reference volume oi useful and reliable current toformation. .. .” 
The Associates modestly staltz—and im this the reviewer heertily agrees— 
that this first edition of wEset is to be an annual publicacion leaves much 
room for improvement. ‘There ere serious Maccuracies in statements of 
what purports to be factual s¢ckground, in additior. to a srrinkling of errors 
that arise out of loose proofresding of dates, places, namas, and titles. The 
list of Inter-American orgenizations needs amvruficactim and revision. 
Several important groups are omitted while others, such as the. Uruguay 
Information Bureau, are arciateral, rather than Intez-American. Cne 
organization. listed which ina-es eariosity is the Bidou Club of she World. 

The volume carries a numer of advertisements by tenking. shipping, 
aviation, insurance, and tracirg firms. Same of them appear, strangely, on 
the backs of the frequent maps. Although tre genarel raader weuld not be . 
attracted to the Yearbook, % iz a welcome addition to zhe reference shelf. 
For business, school, or library, it is both more recent and more comp-e- 
hensive than other compenci such as the ‘‘Commersial Travellers Guide 
to Latin America” published ty the United States Buresu of Foreign aad 
Domestic Commerce, or tha “New World Guides to Central and South 
America” issued by Duell, Slæn, and Pearce, under the acitorsh:p of E. P. 
Hanson, in 1943.. 


Washington, D. C. 


PoELIU Dat 
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CHINA, ‘SOVIET UNION 
TREATY OF FRIENDSHIP AND ALLIANCE? 
Aug. 14, 1946 


The President of the National Government of the Republic of China, and 
the Presidium of the Supreme Soviet of the U.3.8.R., 

Desirous of strengthening the friendly relations that have always existed 
between China and the U.S.S.R., through an sllianee and good neighborly 
post-war collaboration, 

Determined to assist each other in the struggle az3imst aggression on the 
part of enemies of the United Nations in this wo-ld war, and to collaborate in 
the common war against Japan until her uncorditional surrender, 

Expressing their unswerving aspiration to cocperate in the cause of main- 
taining peace and security for the benefit of the peoples of both countries 
and of all the peace-loving nations, 

Acting upon the principles enunciated in the joins declaration of the 
United Nations of January 1, 1942, in the Four Powa- Declaration signed in 
Moscow on October 30, 1948, and in the Charter o? the International Or- 
ganization of the United Nations. 

Have decided to conclude the present Treaty to this effect and appointed 
as their Plenipotentiaries: 

The President of the National Government af the Republic of China; 

His Excellency Dr. Wang a Minister for Foreign Affairs of the 

Republic of China, 


* Department of State Bulletin, Vol. XIV, No. 345 (Feb. 10, 1945), p. 201. The following 
Information is added in the Bulletin: 

The Embassy at Chungking transmitted to the Depattmert of State, with a despatch 
dated Dec. 17, 1945, the English translation of the accompanying treaty and agreements 
between the Governments of China and the Union of Soviet Scciclist Republics signed at 
Moscow Aug. 14, 1945. 

The following minutes of the meeting of July 11, 1945, n Moscow were received from the 
American Embassy at Chungking by telegram: 

MINUTES. 

At the fifth meeting held cn July 11, 1945 between Genéralitsimo Stalin and Dr. T., Y. 
Soong the question of the withdrawal of Soviet troops from Chinese territory after the parti- 
cipation by the U.S.S.R. in the war against Japan was discussed. 

Generalissimo Stalin would not like to have a clause in the agra2m=ant covering the entry of 
Soviet troops into Manchuria which provides for the wishdrawal of Soviet troops within. 
three months after the deieat of Japan. However, he sat] that after the capitulation of Ja- 
pan the Soviet troops would commence to withdraw withn three weeks. 

Dr. Soong asked how long it would take to complete the withdrawal. Generalissimo 
Stalin said he thought the withdrawal could be completec in n>; more than two months. 

Dr. Soong further asked when [whether?] the withdrawal would be definitely completed 
within three months. Generalissimo Stalin said three menths would be the maximum for 
the completion of the withdrawal. Moscow, August 14, 1945. 
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The Presidium of the Supreme Soviet of the U.S.S.R.; 
His Excellency Mr. V. M. Molotov, the People’s Commissar of Foreign . 
Affairs of the U.S S.R., 
Who, after exchang ng thai- Full Powers, found in geod and due form, ` 
have agreed as follows: ` 


~ 


Article I 


The High Contracting Parties undertake in associat on with the other 
United Nations to waza war ¢egainst Japan until final victory is von. The - 
High Contracting Parties untertake mutually to render to one another all 
necessary military anc other cssistence and stpport in tais war. — 


Article IT. 


The High Contracting Parżes undertake nct to enter -nto separate nego- 
tiations with Japan end nos to conclude, without mctual consent, any 
armistice or peace treaty either with the precent Japar2se Government or 
with any other government oz authority set up in Jepan which do not re- 
nounce all aggressive mtenticns. 


Arvicle III 


The High Contractmig Pars-es undertake afer the termination of the war 
against Japan to take -oint_y all measures in their power bo render impossible 
a repetition of aggression exd violation of the peace by Japan. 

In the event of one af the High Contracting Parties becoming involved in 
hostilities with Japanin corsequence of an attack by th= latter against the 
said Contracting Party, ths clher High Contracting Parvy shall at once give. 
to the Contracting Party so involved in hostil:ties all the military and other 
support and assistanc with ize means in its Dower. 

This article shall remain in force until such zime as th= orgarization “The 
United Nations” ma» on racuest of the two High Coztractizg Parties be 
charged with the respcnsibility for preventing furthe> azgressior by Japan. 


Article IV 
Each High Contracting Party urdertakes not to conclude any alliance and 
not to take any part in any coalition directed against tre other High Con- 
tracting Party. 
Article V 


The High Contraesing Parties, 1 having regard to the interests of the se- 
curity and economic cevelopment of each of taem, agree to work together in 
close and friendly colkaborazion after the coming of peace and to act accord- 
ing to the principles 3f muzuesl respect for ikeir sovereznty sad territorial 
integrity and of non-interferezce i in the internal affairs c the othər contract- 
ing party. 
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Article VI 


The High Contraczing Parties agree to render each cther every possible 
economic assistancs in the post-war period witk a viaw to facilitating and 
accelerating reconstruction in both countries and to contributing to the cause 
of world prosperity. 


Article VII 


Nothing in this treaty shall be so construed as may affect the rights or 
obligations of the High Contracting Parties as members of the organization 
“The United Nations.” | 


Article VIII 


The present Treaty shall be ratified in the shortest possible time. The 
exchange of the instruments of ratification shall take place as soon as possible 
in Chungking. 

The Treaty comes into force immediately upon its ratifoation and shall 
remain in force for a term of thirty years. 

If neither of the High Contracting Parties has given notice, a year before 
the expiration of the term, of its desire to termimate the Treaty, it shall re- 
main valid for an unlimited time, each of the Hich Contracting Parties being 
able to terminate its operation by giving notice to chat effect one year in 
advance. 

In faith whereof the Plenipotentiaries have siened zhe present Treaty and 
affixed their seals to it. | 

Done in Moscow, the Fourteenth of August, 194£, corresponding to the 
Fourteenth day of the Eighth month of the Thirty-fourth year of the Chinese 
Republic, in two copies, each one in the Russian and Chinese languages, both 
texts being equally authoritative. 


THE PLENIPOTENTIARY OF THE 8U- THE PLENIPOTENTIARY OF THE PRES- 
PREME SOVIET OF THE U.S.S.R. IDENT OF THE NATIONAL GOV- 
ERNMENT OF THE REPUBLIC OF 

CHINA. 


EXCHANGE OF NOTES RELATING TO THE TREATY OF FRIENDSHIP AND ALLIANCE 


August 14, 1946. 
Your EXcELLENCY, 

With reference to the Treaty of Friendship and AJliance signed today be- 
tween the Republic of China and the U.S.S.R. I have the honor to put on 
record the understanding between the High Ccntracting Parties as follows: 

1. In accordance with the spirit of the aforementioned Treaty, and in 
order to put into effect its aims and purposes, the Government of the U.S.S.R. 
agrees to render to China moral support and aid in military supplies and 
other material resources, such support and aid to be entirely given to the 
National Government as the central government o? China. 

2. In the course of conversations regarding Dairen and Port Arthur and 
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regarding the joins operas ‘iam: of the Chinese Changehtr Rai-wsy, the Gov- 
ernment of the U.S.3.R. rezerded the Three Sastern ?rovinces as part of 
China and reeffirmec its respect Zor China’s ll sovereznty zver the Three 
Eastern Provinces and recozrize their territor.s. and adrcinistrative integrity. 

3. As for the recent developments in Sirkiang the Soviet Government 
confirms that, as statad in Azicle V of the Treaty of Frizndship and Alliance, 
it has no intention oi interfe-ng in the internal affairs of Ch:na. 

If Your Excellency will be so good as to. contirm that she understanding is 
correct as set forth in the prezeding paragrapks, the present noze and Your 
Excellency’s reply thereto will constitute a part of the afrrementioned Treaty _ 
of Friendship and Aliance. 

I take this opportunity to offer Your Excellency tLe assurances of my 
highest consideration. 

eanntute) V. M. Motorov. 


August 14, 1945. 
YOUR EXCELLENCY: 
I have the honour to aszkż2cowledge receipt c Your Excellency’s Note of 
today’s date reading as follows: 


{Here follows the text of the cbove nete from V. M. Molotov.} 


have the honour to confirm that the underszanding & correct as set forth 
above. 
I avail myself of this domei to offe: to Your Excelency the as- 
surance of my highes{ consiceration. 
(Signeture} WANG SHIH-CHIEH 


EXCHANGE CF NCTES ON OUTER MONGOLL. 


August 14, 1946. 
Your EXcELLENCY: 

In view of the desire repeatadly expressed br the pecple o? Cuter Mon- 
golia for their independence, zhe Chinese Govermment dezlares that after the 
defeat of Japan should a pleaiscita of the Ouse Mongo.ian people confirm 
this desire, the Chinese Government will recognize tke independence of 
Outer Mongolia with she existing boundary aa its bouncary. 

The above declaration will >ecome binding upon the ratificasion of the 
Treaty of Friendship and Alience between the Republ» of China and the 
U.S.S.R. signed on August 14, 1945. 

I avail myself of this opperturity to offer to Your Exeellency the as- 
surance of my highest consideraticn. 

(Signature) V.ANG SHIH-CHIEH 


August 14, 1945. 
Your EXcELLENCY: 
I have the honour to acknowledge receips. of Your Excellency’: 3 Note 
reading as follows: 


[Here follows the text oi the atcve nove from Wang £4ih-chieh.| 


The Soviet Government hes duly taken note c= the abcve communication 
of the Government of tae Chirese Kepublic and Lareby expresses its satisfac- 
tion therewith, and it farther states that the Sov-at Gove-ument will respect 
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the political independence and teritori integrity of the People’s Republic 
of Mongolia (Outer Mongolia). 
I avail myself of this opportunity to ofer to Your Excellency the as- 
surance of my highest consideration. 
‘ (Signature) V. M. Mororov 


AGREEMENT CONCERNING DAIREN 


In view of a Treaty of Friendship and Allience haring been concluded 
between the Republic of China and the U.S.S.3. and of the pledge by the 
latter that it will respect Chinese sovereignty in the control of all of Man- 
churia as an integral part of China; and with th2 object of ensuring that the 
U.S.S.R.’s interest in Dairen as a port of entry snd exit for its goods shall be 
safeguarded, the Republic of China agrees: 

1. To declare Dairen a free port open to the commerse and shipping of all 
nations. 

2. The Chinese Government agrees to apportion ir the mentioned port for 
lease to U.S.S.R. wharves and warehouses on the basis ol separate agreement. 

3. The Administration in Dairen shall belonz to China. 

The harbor-mestar and deputy harbor-master will. be appointed by the 
Chinese Eastern Railway and South Manchurien Radway in agreement with 
the Mayor. The harbor-master shall be a Russian rational, and the deputy 
harbor-master shall be a Chinese national. 

4. In peace time Dairen is not included in the sphere of efficacy of the 
naval base regulations, determined by the Azreemert on Port Arthur of 
August 14, 1945, and shall be subject to the military supervision or control 
established in this zone only in case of war against Japan. 

5. Goods entering the free port from abroad for through transit to Soviet 
territory on the Chinese Eastern and South Menchurian Railways and goods 
coming from Soviet territory on the said railways into the free port for export 
shall be free from customs duties. Such goods shall be transported in sealed 
cars. i 

Goods entering China from the free port shall say the Chinese import 
duties, and goods going out of other poris of Chins iato the free port shall 
pay the Chinese export duties as long as they conz.nte to be collected. 

6. The term of this Agreement shall be thirty y2ars and this Agreement 
shall come into force upon its ratification. 


PROTOCOL TO THE AGREEMENT ON DAIREN 


1. At the request of the U.S.S.R. the Chirese Gorernment leases to the 
U.S.S.R. free of charge one half of all port instelletions and equipment. 
‘The term of lease shall be thirty years. The -emaining half of port installa- 
tions and equipment shall be reserved for the use of China. 

The expansion or re-equipment of the pors shal be made by agreement 
between China and U.S.S.R. 
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2. It is agreed that the s-rtions of- the Chin3se Chargchun Railway run- _ 
ning from Dairen to Mukdos that lie within the region of the Port Arthur 
naval base, shall net be subject to any military supervision or-control estab- 
' lished in this region. 

AGRELMENT ON PORT ARTHUR 


In conformity with and for Se implementaticn of the Treaty of Friendship 
‘and Alliance between the Republic of China and the U.S.S.R., the High 
Contracting Parties have agrsed es follows: 


Article I 


With’ & view to strengthaning the security of hina and the U:S.S.R. 
against further aggression by Japan, the Government of the Republic of 
China agrees to joint use by the two countries cf Pors Arthur as a naval 
base. 

| Article II 


The precise boundary oi toe area provided in Article = is described i in. the 
Annex and shown in the maa (Annex 1). 


. Arèicle III 


The High Contracting Persies agree that Port Arthur, as an exclusive 
naval base, will be usec only ty Chinese and Soviet military and commierota) 
vessels, _ 

There shall be established. = Sins-Boviet. Military Cor mission to handie 
the matters of joint use of the .sborz-mentioned naval base. The Commis- 
sion shall consist- of two Chinese and three Soviei representatives. The 
Chairman of the Commissior shall be appointed-by the Soviet side and the 
Vice Chairman shall be appoicted by the Chinese side. 


` Article IV 


The Chinese Government emtrusts to the Soviat Government tke defense 
of the naval base. The Sov-e Government may ezect ab its own expense 
such installations as are necessary for the defens3 of the zaval base. 


l Article F . 


' The Civil. Administration o2she whole area wil! be Chinese. The leading 
posts of the Civil Administration will be’ appointed ty she Chinese Govern- 
ment taking into account Sovizt interests in the ares. 

The leading: posts of the civ admznistration in the city of Port Arthur are 
appointed and dismissed by the ae Government i m azreement wen the 
Soviet military commard. 

The proposals which the Soviet military commander m that area may ad- 

< dress to the Chinese civil adncinistracion in order to safagrard seccrity and 


? 
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defense will be fulfilled by the said administration. In cases of disagree- 
ment, such cases shall be submitted to the Sinc-Soviet military commission 
for consideration and decision. ; 


Article VI 


The Government of U.S.S.R. have the right to meint3in in the region men- 
tioned in Article II, their army, ney, and air force and to determine their 
location. 


Article VII 


The Government of the U.S.S.R. also undertake to establish and keep 
up lighthouses and other installations and signs necessary for the security of 
navigation of the area. 


Article VIII 


After the termination of this agreement all the installations and public 
property installed or constructed by the U.S.S8.R. in the area shall revert 
without compensation to the Chinese Government. 


Article IX 


The present agreement is concluded for thirty years. It comes into force 
on the day of its ratification. 

In faith whereof the plenipotentiaries of the High Contracting Parties TEN 
signed the present agreement and affixed thereto sheir seals. The present 
agreement is made in two copies, each in the Russian and Chinese language, 
both texts being authoritative. 

Done in Moscow, August 14, 1945, correspondirg to the 14th day of the 
8th month of the 34th year of the Chinese Rapublic. 


THE PLENIPOTENTIARY OF THE PRE- THE PLENIZOTENTIARY OF THE PRES- 
SIDIUM OF THE SUPREME SOVIET IDENT OF THE NATIONAL GOVERN- 
OF THE U.S.S.R. MENT QE THE REPUBLIC OF CHINA. 

APPENDIX TO “AGREEMENT OW PORS «aRTHUR”’ 
SIGNED IN MOSCOW ON AUGUST Le, 1945 1 


The territory of the area of the naval base provicec for by paragraph II of 
the Agreement on Port Arthur is situated south o7 tie line which begins on 
the west coast of Liaotung Peninsula—south af Housanatowan—and follows a 
general easterly direction across Shihe Station and ihe point of Tsoukiachutse 
to the east coast of the same peninsula, excluding the sown of Dalny (Dairen). 

All the islands situated in the waters adjoining tae west side of the area on 
Liaotung Peninsula established by the Agreemant. and south of the line 
passing through the points 39° 00’ North lazitude, 120° 49’ East longitude; 


1 As printed in the Moscow News of Avg, 29, 1945. 


58 THE AMBEICAN JOURNAL OF INTEENATIONAL LAW 


39° 20’ North latitude, 121° 31’ East longitude, end beyond in a general 
northeasterly direction along the axis of the fairway leading to Port Pulantien 
to the initial point on land, are included in tke area of the nava! base. 

All the islands situated within the waters a¢joining the eastern part o- she 
area on Liaotung Peninsula and south of the ne passing from the terminal 
point on land in an sasżarly direction towards she point 39° 20’ North lesti- 
tude, 123° 08’ East longitude, and farther southeast through the point 
39° 00’ North latitude, 123° 16’ East longitude, are included in the arza. 
(See attached map,* scale 1 £09,000.) 

The boundary line o? the distriet will be demarcated on the spot by a 
mixed Soviet-Chinese Commission. The Commission shall establish the 
boundary posts and, when need arises, buoys on she water, compile a detailed 
description of this line, enter it on a topograph:cal map drawn to the scale of 
1:25,000 and the water boundary on a nava. map drawn to the scale of 
1:300,000. 

The time when tke Cone sion shall start its work is subject to special 
agreement between the partis. 

Descriptions of the boundary line of the ar2s and the maps of this ‘ine 
compiled by the above Commission are subject to approval by both Gov- 
ernments. 

W. S. v. M. 


AGREEMENT REGARDING RELAIIONS BETWEEN TAE CHINESE ADMINISTRATICN 
AND THE COMMANTER-IN-CHIEF OF THE SOVIET FORCES AFTER THE ENTRY 
OF SOVIET TROOPS INTO THE “THREE EASTERN PROVINCES” OF CHINA 
DURING THE PRESENT JOINT MILITARY OPERATIONS AGAINST JAPAN 


The President of the Netional Government ol (China and the Presidium of 
the Supreme Council of the Uncon of Soviet Socialist Republics, desirous that 
relations between the Chinese Adrnainistration and the Commander-in-chief 
of the Soviet forces after zae ertry of Soviet troops into the “Three Eastern 
Provinces” of China during the present joint military operations against 
Japan should be governei by the spirit of friendship and alliance existing 
between the two countries, have azreed on the Zcllowing: 

1. After the Soviet troops exter the “Three Eastern Provinces” of China 
as a result of milit ‘ary Dperetions, the supreme authority and responsibility 1 in 
all matters relating to the prose2ution of the war will be vested, in the zone of 
operations for the time required for the operatioas, in ths Commander-in- 
chief of the Soviet forces. 

2. A Chinese Naticnal Government represen ‘ctive and staff will be a3- 
pointed for the recovered territzry, whose duties will be: 

(a) To establish ard direct, in accordance wish the lews of China, an 
administration for the territory cleared of the eremy. 


2 Reproduced in Bulidin, as cited, on pagze 202 and 203. 
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(b) To establish the coöperation between the Chinese armed forces, both 
regular and irregular, and the Soviet forces in recovered territory. 

(c) To ensure the active codperation of the Chinese administration with 
the Commander-in-chief of the Soviet forces and, specifically, to give the 
local authorities directions to this effect, being guid2d by the requirements 
and wishes of the Comimander-in-chief of the Soviet forces. 

3. To ensure contact between the Commander-in-chief of the Soviet forces 
and the Chinese National Government representative a Chinese military 
mission will be appointed to the Commander-in-chief of the Soviet forces. 

4. In the zones under the supreme authorit; of the Commander-in-chief 
of the Soviet forces, the Chinese National Government administration for the 
recovered territory will maintain contact with the Commander-in-chief of 
the Soviet forces through the Chinese Nationa. Government representative. 

5. As soon as any part of the liberated territory ceases to be a zone of 
immediate military operations, the Chinese National Government will as- 
sume full authority in the direction of publi> affairs and will render the 
Commander-in-chief oi the Soviet forces every assistance and support 
through its civil and military bodies. 

6. All persons belonging to the Soviet forces on Chinese territory will be 
under the jurisdiction of the Commander-in-clief of the Soviet forces. All 
Chinese, whether civilian or military, will be under Chinese jurisdiction. 
This jurisdiction will also extend to the civiliam population on Chinese terri- 
tory even in the case of offenses against the Soviet armed forces, with the 
exception of offenses committed in the zone of military operations under the 
jurisdiction of the Commander-in-chief of tae Soviet forces, such cases 
coming under the jurisdiction of the Comrmandez-in-chief of the Soviet 
forces. In disputable cases the question will be settled by mutual agree- 
ment between the Chinese National Government representative and the 
Commander-in-chief of the Soviet forces. 

7. With regard to currency matters after theentry of Soviet troops into the 
“Three Eastern Provinces” of China, a separaze agreement shall be reached. 

8. The present Agreement comes into force immediately upon the ratifi- 
cation of the Treaty of Friendship and Alliance between China and the 
U.S.S.R. signed this day. The Agreement has beer. done in two copies, each 
in the Chinese and Russian languages. Both texts are equally valid. 

Date .........6. 


ON THE AUTHORIZATION OF THE NA- ON THE AUTHORIZATION OF THE GOV- 
TIONAL GOVERNMENT OF THE RE- ERNMENT OF THE UNION OF 50- 
PUBLIC OF CHINA. VIET SOCIALIST REPUBLICS. 


AGREEMENT BETWEEN THE REPUBLIC OF CHINA AND THE U.S.S.R. CONCERNING 
THE CHINESE CHANGCHUN RAILWAY. | 
The President of the Republic of China and the Presidium of the Supreme 
Council of the U.S.S.R., desiring to strengtaen tae friendly relations and 
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economic bonds between the two zountries on ths basis of she full cbservation 
of the rights and interess of each other, have egreed as follows: 


Article I 


After the Japanese armed forces are driven out of she Three Eastern 
Provinces of China the main zrunk line of the Chinese Ezestern Railway and 
the South Manchurian Railwey from Manchuli io Suifento and from Harbin 
to Dairen and Port Arthur united into one railway under he name ‘Chinese 
Changchun Railway” skall ke in joint ownership of thz U.S.S.R. and the 
Republic of China and siall be operated by them jointl:. 

There shall be joint owneranip and operation only of tzose lands acquired 
and railway auxiliary lines built by the Chinese Eastern Railway during the 
time of Russian and joint Sino-Soviet administration and by the South 
Manchurian Railway during zhe time of Russiaa admini tration and which 
are designed for direct ne2ds of shase railways as well as tke subsidiary enter- 
prises built during the sa:d pariods and directly serving tLese railways. All 
the other railways branches, subsidiary enterprizes and lands shall be in the 
complete ownership of tte Chinese Governmert. 

The joint operation of che aforementioned railway shall be undertaken by 
a single management under Chinese sovereignty and as a purely commercial 
transportation enterprise 


Article II 


The High Contracting parties agree that their joint ownership cf the rail- 
way shall be in equal shares and shall not be alienable in whole or in part. 


Article III 


The High Contracting parties agree that for tha joint operation of the said 
railway the Sino-Soviet Company of the Chinese Changcaun Railway shall 
be formed. The Compary shall have a Board cf Directo-s to be composed 
of ten members of whom five saall be appointed ty the Ck nese Government 
and five by the Soviet Goverament. The- Boacd of Dr=ctors shall be in 
Changchun. 


l Article IV 
The Chinese Government shall appoint one oi the Chinese Directors as 
President of the Board cf Directors and one as the As:istant President. 
The Soviet Government shall appoint one of the Soviet Directors as Vice- 
President of the Board of Directors, and one as the Assistant Vice-President. 
Seven persons shall constitute a quorum. Whea questions are decided by 
the Board, the vote of tae President of the Board of ror shall be 


counted as two votes. 
Questions on which the Ecard cf Directors cannot reach an agreement shall 
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be submitted to the Governments of the Contracting Parties for considera- 
tion and settlemert in an equitable and friendly spic-t. 


Article V 


The Company shall establish a Board of Auditors wich shall be composed 
of six members of whom three are appointed by the Chinese Government and 
three appointed by the Sovies Government. The Chairman of the Board of 
Auditors shall be elected from among the Soviet Auditors, and Vice-Chair- 
man from among the Chinese auditors. When questions are decided by the 
Board the vote of the Chairman shall be counted as to votes. Five persons 
shall constitute a quorum. 


Article VI 


_ For the administration of current affairs the Board of Directors shall 
appoint a manager of the Cninese Changchun Railway from among Soviet 
citizens and one assistant manager from among Chinese citizens. 


Article VII 


The Board of Auditors shall appoint a General-Comptroller from among 
Chinese citizens, and an assistant General-Comptroiler from among Soviet 
citizens. : 


Article VIII 


The Chiefs and Assistant Chiefs of the various departments, Chiefs of 
sections, station masters at important stations of the railway shall be ap- 
pointed by the Board of Directors. The Maneger cf the Railway has right 
to recommend candidates for the above-mentioned posts. Individual mem- 
bers of the Board of Directors may also recommend such candidates in 
agreement with the Manager. If the Chief of a department is a national of 
China, the Assistant Chief shall be a national of the Soviet Union, and vice 
versa. The appointment c? the Chiefs and assistaxt chiefs of departments 
and Chiefs of sections and station masters shall be made in accordance with 
the principle of equal representation between the nationals of China and 
nationals of the Soviet Union. 


Article IX 


The Chinese Government will bear the respcnsibiity for the protection of 
the said Railway. 

The Chinese Government will also organize and supervise the railway 
guards who shall protect the railway buildings, installations and other prop- 
erties and freight from destruction, loss and roabery, and shall maintain the 
normal order on the railway. As regards the duties cf the police in execu- 
tion of this Article, they will be determined by. the Chinese Government i in’ 
consultation with the Soviet Government. 
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Article X 


Only during the time of ver against Japan the railwar may be used for the 
transportation of Soviet trecps. The Soviet Government has tha right to 
transport by the above-men-zoned railway for transit purpose military goods 
in sealed cars without sustcms inspection. The guarding of such military 
goods shall be undertaken by the railroad police and tha Soviet Union shall 
not send any armed escort. 


Article XI 


Goods for through transis and transported by the Shinese AENT 
Railway from Manchuli to Svifenk:o or vice versa and also from Soviet terri- 
tory to the ports of Dairen end Port Arthur or vice ver..a shall be free from 
Chinese Customs duties or any otber taxes and dues, buton entering Chinese 
' territory such goods shall zæ subject i Chinese Cust IME mengenoR and 
verification. 


Article XII 


The Chinese Government shall ensure, or. the basis ef a separate agree- 
ment, that the supply of cce] for the operation of the railway wil. be fully 
secured. 


Article XIII 


The railway shall pay taxes: to the Government of the Republic of China 
the same as are paid by the Chinese state railways. 


Article XIV 


Both Contracting Parties ezree to provide the Board of Directors of the 
Chinese Changchun Railway with working capital the amount of waich will 
be determined by the Statute of the Railway. 

Profits and losses in explcitation of the railway shall be equally divided 
between the Parties. 


Article XV 


For the working out in Chicmgking of the Statutes of jont operation of the 
railway. the High Centracting Parties undertake within one menth of the 
signing of the present Agreerzent, to appoint their representatives—three 
-representatives from each Perty. The Statute shall be worked ouz within 
two months and reported to tre two Governments for thair approvel. 


| Article XVI 
The determination, in acccrdance with the provisions in Article L of the 
properties to be included in the joint ownership and operations of the railway 


by China and U.S.S.R. shall b2 made by a Commission `o be composed of 
three representatives each of bte two Governments. The Commission shall 
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be constituted in Chungking within one month after the signing of the 
present Agreement aad shall terminate its worx within three months after 
the joint operation of the railway shall have begun. 

The decision of the Commission shall be reported t> the two Governments 
for their approval. 


Article XVII 


The term of this present Agreement shall be thirty years. After the 
expiration of the term of the present Agreement, the Chinese Changchun 
Railway with all tts properties shall be transferred without compensation to 
the ere of the Republic of China. ' 


Article X VII I 


The present Agreement shall come into forze- from the date of its rati- 
fication. | 

Done in Moscow, August 14th, 1945, correspondirg to the 14th day ofthe 
Sth month of the 34ta year of the Chinese Republic, in two copies, each in the 
Russian and Chinese languages, both texts being equally authoritative. 


THE PLENIPOTENTIARY OF THE PRE- THE PLENIPOTENTIARY OF THE PRES- 
SIDIUM OF THE SUPREME SOVIET IDENT OF THE NATIONAL GOV- 
OF THE U.S.S.R. ERNMENT CF THE REPUBLIC OF 

CHIMA. 


UNITED NATIONS 


INTERIM AGREEMENT ON INTERNATIONAL CIVIL AVIATION * 
Effective June 6, 1546 


The undersigned, on behalf of their respective gcvernments, agree to the 
following: 
ARTICLE I 


THE PROVISIONAL ORGANIZATION 


Section 1 


The signatory States hereby establish a provisional international organi- 
zation of a technicai and advisory nature of sovereizn States for the purpose 
of collaboration in the field of international civil aviation. The organization 
shall be known as the Provisional International Civil Aviation Organization. 


Section 2 


The Organization shall consist of an Interim Assembly and an Interim 
Council, and it sha‘l have its seat in Canada. 
* Text from International Cwil Aviation Conference Final Act and Related Documents, 


Washington, 1945; or date of effectiveness see sd ala of State Bulletin, Vol. XIII, No. 
319 (Aug. 5, ID . 199. 
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Section 3 


The Organization is estat] shed for an interra period which shall last until ` 
a new permanent convention on international civil aviation shall have come 
into force or another confer2ncé on internat:cnal civil aviation shall have 
agreed upon other errangements: provided, hcwever, that the interim period 
shall in no event exceed three years from the coming into force of the presant 
en 


baai 


f Section 4 


-The Organization shall erjoy in the territcry of each member State E 
legal capacity as may be necessary for the performance o:its functions. Full 
juridical personality shall bə granted wherever compatzble with the consti- 
tution and laws of the State ronzerned. 


ARTICLE IT 
TEE INTERIM ASSEM3BUY 
Section 1 


The Assembly shall meet annually and shal! be convened by the Council 
at a suitable time‘and place. Extraordinary r3etings o: the Assembly may 
be held at any time upon call cf the Council or et the request of any ten mem- 
ber States of the Organizatiou addressed to the Sacretary enaral. 

All member States shall have equal right to Le represerted at the msetings 
of the Assembly and each member State shall >2 entitled to one vote. Dee- 
gates representing member States may be assisted by technical advisers 
who may participate in the meetings but shall have no rote. 

A majority of the member tates is requirec to constitute a quorum for . 
the meetings of the Assembly. Unless otherwise provided herein, voting of 
the ae shall ke by a si-ple majority of tne memker States present.. 


Section 2 


The powers and duties of tha Assembly shal. be to: 

1. Elect at each meeting ite Prasident and oder officers. 

2. Elect the member States to be.representec on the Czuncil, as provided : 
in Article III, Section 1. | 

3. Examine, and take appropriate action upon, the’ reports of the Council. - 
and decide upon any matter zeferzed to it by ta3 Counci- g 

4. Determine its own rules of procedure arc establish such subsidiary 
commissions and committees ss may be necessery or advisable. 

5. Approve an annual budget and determine tke financial arrangements of 
the Organization. 

6. At its discretion, refer to the Council any specific master for its con- 
sideration and report. 

7. Delegate to the Council at tke powers sand E TE that may be con 
sidered necessary or advisable zor the discharge of the duzies of the Organi 
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zation. Such delegations of authority may be zevoxed or modified at any 
time by the Assembly. 

8. Deal with any matter within the sphere of acticn of the Organization 
not specifically assigned to the Council. 


ARTICLE III 
THE INTERIM COUNCIL 
Section 1 


The Council shall be composed of not more then 21 member States elected 
by the Assembly for a period of two years. In 2lectmg the members of the 
Council, the Assembly shall give adequate representation (1) to those mem- 
ber States of chief importance in air transport, (2) t9 those member States 
not otherwise included which make the largest contribution to the provision 
of facilities for international civil air navigation, and (3) to those member 
States not otherwise included whose election wil ins ire that all major geo- 
graphical areas of the world are represented. any vacancy on the Council 
shall be filled by the Assembly at its next meeting. Any member State of 
the Council so elected shall hold office for the remairder of its predecessor’s 
term of office. 

Section 2 


No representative of a member State on tke Cruncil shall be actively 
associated with the operation of an international air service or financially 
interested in such a service. 


Section 8 


The Council shall elect, and determine the er-olurrents of, a President, for 
a term not to exceed the interim period. The president shall have no vote., 
The Council shall also elect from among its members one or more Vice Presi- 
dents, who shall retain their right to vote when serving as Acting President. 
The President need not be selected from the members of the Council but if 
a member is elected, his seat shall be deemed vacant and it shall be filled by 
the State which he represented. » The Presidemt shell convene, and preside 
at, the meetings of the Council; he shall act as zhe Council’s representative; 
and he shall carry out such functions on behalf of the Council as may be 
assigned to him. 

Decisions by the Council will be deemed vaid orly when approved by a 
majority of all the members of the Council. 


Section 4 


Any member State not a member of the Council may participate in the 
deliberations of the Council whenever any decision is to be taken which 
especially concerns such member State.. Such mem5er State, however, shall 
not have the right to vote; provided that, in ary case in which there is a dis- 
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pute between one or more wcember States who are nob members of the Coun- 
cil and one or more member Stazes who are members of the Council, any 
State within the second casagory which is a party to the dispute shall ‘have 
no right to vote on that dispute. 


: Section 5 


The powers and duties cf the Council shall be to: 

1. Carry out the directives of the Assembly. 

2. Determine its own organization and rules of procedure. 

3. Determine the method of appointment, emolumer:s, and conditions of 
service of the emp:oyees of she Organization. 

4, Appoint a Seeretary Ganeral. 

5. Provide for the establ shment of any sundidiary working groups which 
may be considered desirable, among which there shall oe the following in- 
terim committees: 


a. A Committee on Air Transport, 
b. A Committee on Air Navigation, and 
c. A Committee on International Convention on Civil Aviation. 


If a member State so desires, it shell have the right io appoint a representa- 
tive on any such interim committee or working group. 

6. Prepare and submit tc the Assembly bedget escimates of the Organi- 
zation, and statements of accounts of all receipts and =xpenditures and to 
authorize its own expenditures. | ! 

7. Enter into agreements with other international bodies when it deems 
advisable for the maintenanz2 of common services and fzr sommon arrange- 
ments concerning personnel and, with the approval cf tae Assembly, enter 
into such other arrangements as may facilitate the work cf the Organization. 


Szetion 6 


In addition to the powers and authority whieh the Assembly may delegate 
_ to it, the functions of the Council shall be to: 


1. Maintain liaison with zhe member States of the Organization, calling 
upon them for such pertinens data and information as ney be required in 
giving consideration to recormmendations mads by them. 

2. Receive, register, and 2old open to inspection by member States all 
existing contracts and agreemants relating to routes, servizes, landing rights, 
airport facilities, or other imternational air matters to which any member 
State or any airline cf a member State is a party. 

3. Supervise and codrdinase the work of: 


a. The Committee on Air Transport, whose functions shall be to: 


(1) Observe, correlata, and zontinuous_y report uson the facts con- 
cerning the origin and volume of international air traffic and the 
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relation of such traffic, or the demand therefor, to the facilities 
actually provided. 

(2) Request, collect, analyze and report on information with respect 
to subsidies, tariffs, and ccsts of operation. 

(3) Study any matters affecting the organization and operation of 
international air services, including tae invernational Nae 
and operation of international trunk lines. 

(4) Study and report with recommendations tc the Assembly as soon 
as practicable on the matters on whic. it has not been possible to 
reach agreament among the nations represented at the Inter- 
national Civil Aviation Conference, conv2n2d in Chicago, No- 
vember 1, 1944, in particular the metters camprehended within 
the headings of Articles II, X, XI, and XII of Conference Doc- 
ument 422, together with Conferenc3 Documents 384, 385, 400, 
407, and 429, and all other documertatioa relating thereto. 


b. The Committee on Air Navigation, whose functions shall be to: 


(1) Study, interpret and advise on stardards gnd- procedures with 
respect to communications systems and sir navigation aids, in- 
cluding ground marks; rules of the ai: and air traffic control prac- 
tices; standards governing the licensing of operating and mechan- 
ical personnel; airworthiness of aircraft; registration and identi- 
fication oi aircraft; meteorological protection of international 

aeronautics; log books and manifests; seronautical maps and 
charts; airports; customs, immigracion, and quarantine proce- 
dure; accident investigation, including search and salvage; and 
the further unification of numbering and syszems of dimensioning 
and specification of dimensions used in ccnnection with inter- 
national air navigation. 

(2) Recommend the adoption, and tak all sossible steps to secure 
the application, of minimum requiremerts and standard proce- 
dures with respect to the subjects in the preceding paragraph. 

(3) Continue the preparation of technical dccuments; in accordance 
with the recommendations of the International Civil Aviation 
Conferer.ce approved at Chicago or. Decamber 7, 1944, and with 
the resulting suggestions of the member States, for attachment 
to the Convention on Internatioral C:vi. Aviation, signed at 
Chicago on December 7, 1944. 


c. The Committes on International Convention on Civil Aviation, whose 
functions shall be to continue the study cf an intarnational convention 
on civil aviation. 


4, Receive and consider the reporzs of the committees and working groups. 
5. Transmit to each member State the reports of-shese committees and 
working groups and the findings of the Council thereon. 
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6. Make recommendations with respect to technical matters to the mem- 
ber States of the Assembl: individually or collectively. 

7. Submit an annual report to the Assembly. 

8. When expressly requasted by all the parties concerned, ast as an arbi- 
tral body on any differenc2s arising among member States relating to inter- 
national civil aviaticn matters which may be‘submitted to it. The Council 
may render an advisory report or, if the parties concerned 30 express_y decide, 
they may obligate themselves in advance to accept the decision of the Coun- 
cil. The procedure to govern the arbitral proceedings shell be determined in 
agreement between the Council and all the interested parties. 

9. On direction of the Assembly, convens another ccnference on inter- 
national civil aviation; or at such time as the Convention is ratified, convene 
the first Assembly under the Convention. 


ARTICLE IV 


l THE SECRETARY GEMERAL | 

The Secretary General shall be the chief executive and administrative 
officer of the Organization. The Secretary General shall be responsible to 
the Council as a whole and, following establisked policies of the Council, shall 
have full power and authority to carry out th2 duties assigned tc him by the 
Council. The Secretary General shall make periodic repcrts to the Council 
covering the progress of the Secretariat’s. activities. The Secretary General 
shall appoint the stafi of the Secretariat. He shall likewise appoint the secre- 
tariat and staff necessary to she functioning o7 the Assembly, of the Council, 
and of Committees or such working groups as are mentioned in the present 
Agreement or may be consticuted pursuant thereto. 


ARTICLE V 
FINANCES 


Each member State shall Dear the expenses of its own delegation to the 
Assembly and the salary, travel and other expenses cf its own delegate on the 
Council and of its representatives on committees or subsidiary working 
groups. | 

The expenses of the organization shall be borne by the member States in 
proportions to be decided by the Assembly. Funds shsll be advanced by 
each member State to ccver the initial expens3s oi the Organization. 

The Assembly may suspend the voting power of any member State that 

_ fails to discharge, within a reasonable period, its financial cbligations to the 
_ Organization. 
i ARTICLE VI 


SPECIAL DUTIES 


The Organization shall also carry out the functions plecel upon it by the 
International Air Services Transit Agreement and by the International Air 
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- Transport Agreement drawn up at Chicago on December 7, 1944, in accord- 
ance with the terms and conditions therein set forth: 

Members of the Assembly. and the Council whe have not accepted the 
International Air Services Transit Agreement or the International Air Trans- 
port Agreement drawn up at Chicago on December 7, 1944 shall not have the 
right to vote on any questions referred to the Assemity sr: a under the 
provisions of ae relevant Agreements. 


| ARTICLE VII 
TRANSFER OF FUNCTIONS, RECORDS, AND PROPERTY 


The exercise of any functions which shall have bex. herein assigned to the 
Provisional Organization shall cease at any time thst. those particular func- 
tions have been completed or transferred to snothzr international organi- 
zation. At the time of the coming into force of tha Convention on Inter- 
national Civil Aviation signed at Chicago, December 7, 1944, the records and 
property of the Provisional Organization shall be cransferred to the Inter- 
national Civil Aviation Organization established uncer the above-mentioned 

Convention. | 


ArticLe VII 
' FLIGHT OVER TERRITORY OF MEMBEE STATES 
~ Section 1 


The mariber States recognize that every State hes ccmplete and exclusive 
sovereignty over the airspace above its territo-y. 


Section 2 
For the purposes of this Agreement the territory o? a State shall be deemed 
to be the land areas and territorial waters adjecent thereto under the sover- 
eignty, suzerainty, protection or mandate of sach “tate. 


Section 3 3 


This Agreement shall be applicable only to zivil a:reraft, and shall not be 
applicable to state aircraft. Aircraft used in military, customs and police 
services shall be deemed to be state aircraft. 


Section 4 


Except in a case where, under the terms of an 2creement or of a special 
authorization, aircraft are permitted to cross the territory of a member State 
without landing, every aircraft which enters the tezzitcry of a member State 

- shall, if the regulations of that State so require, lant at an airport designated 
by that State for the purpose of customs and other examination. On depar- 
ture from the territory of a member State, such aircraft shall depart from a 
similarly designatec customs airport. Particulars cf all designated customs 
airports shall be published by the State and transritted to the Provisional 
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International Civil Aviation Organization for commuxication to all other 
member States. 


Section 6 


Subject to the provisions of this Agreement. the ‘aws and regulations af a 
member State relating to the admission to or departure from its territory of 
aircraft engaged in internetionél air navigation, or to the operation and navi- 
gation of such aircraft while withir its territory, shall bə applied to the air- 
craft of all member States wishout distinction as to nationality, and shall be 
complied with by such aircraft upon entering or departing from or while 
within the territory of that Stete.. 


Section 6 


Each member State undertekes to adopt measures to insure that every 
aircraft flying over or maneuvering within its territory and that every air- 
craft carrying its nationality mark, wherever it mey be, shall comply with 
the rules and regulations relating to the flight end maneuver of aircraft there 
in force. Each member State undertakes to insure the prosecution of all 
persons violating the regulations applicable. 


Section 7 


The laws and regulaticns o? a member State as ta the admission to or de- 
parture from its territory of passengers, crew or cargo of aircraft, such as 
regulations relating to entry, clearar.ce, immigration. passports, customs, and 
quarantine shall be comp-_ied with by or on behalf of such passengers, crew or 
cargo upon entrance into or departure from, or whibe within the territory of 
that State. 


Section 8 


The member States agree to take effective m2asures to prevent she spread 
by means of air navigation of cholera, typhus (epicemic), smallpox, yellow 
fever, and plague, and such other communicable diseases as the member 
States shall from time to time decide to designate, end to that end member 
States will keep in close consu-_tation with the agencies concerned with inter- 
national regulations relating to sanitary measures applicable to aircraft. 
Such. consultation shall bə without, prejudice tc the applisation of any exist- 
ing international convention on this subject to which the member States may 
be parties. - 


Seztion 9 
Each member State msy, subject to the provisiors of this Agreement, 


1. Designate the rcute to be Zollowed within its territcry by any interna- 
tional air service and the airports which any such service may use; 
2. Impose or permit to be imposec on any such service just and reasonable 
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charges for the use of such airports and other faci.itiez; these charges shall not 
be higher than would be paid for the use of such airpcrts and facilities by its 
national aircraft engaged in similar international services; ` 


provided that, upon representation by an interested member State, the 
charges imposed for the use of airports and other facil-ties shail be subject to 
review by the Council, which shal. report and make recommendations 
thereon for the consiceration of the State or Stetes soncerned. 


Section 10 
The appropriate authorities of each of the member States shall have the 
right, without unreasonable delay, to search aircraft of the other member 
States on landing or departure, and to inspect the certiticates and other docu- 
ments prescribed by this Agreement. 


Articun IX 
MEASURES TO FACILITATE AIR NAVIGATION 


Section 1 


Each member State undertakes, so far as it may find practicable, to make 
available such radio facilities, such meteorological services, and such other 
air navigation facilities as may from time to tims be required for the opera- 
tion of safe and efficient scheduled international air services under the 
provisions of this Agreement. 

Section 2 


Each member State undertakes to provide such measures of assistance to 
aircraft in distress in its territory as is may find practicable, and to permit, 
subject to the control of its own authorities, the >wners or authorities of the 
State in which the airczaft is registered to providesuck measures of assistance 
as may be necessitated by the circumstances. 


Section 3 


In the event of an accident to an aircraft of a member State occurring m 
the territory of another member State, and involving death or serious injury, 
or indicating serious technical defect, in the aircraft o7 air navigation facili- 
ties, the State in which the accident occurs will insti; ste an inquiry into the 
circumstances of the accident. The State in which tas aircraft is registered 
shall be given the opportunity to appoint observers to be present at the 
inquiry and the State nolding the inquiry shall ecomrmnicate the report and 
findings in the matter to that State. 


ARTICLE X 
CONDITIONS TO BE FULFILLED WITH RESPECT TO AIRCRAFT 


Section 1 


Every aircraft of a member State, engaged in international navigation, 
shall carry the following documents: 
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(a) Its certificate of registration. 

(b) Its certificate of airwcrthiness. 

(c) The appropriate licenses for each member of the crew. 

(d) Its journey log bock. l 

(e) If it is equipped with radio apparatus, the aircraft radio station 
license. 

(f) Ifit carries passengers, a list of their names and places of embarkation 
and destination. 

(g) If it carries cargo, a manifest and detailed declarations of the cargo. 


Section. 2 


(a) Aircraft of each member State may, ir or over the territory of other 
member States, carry radio transmitting apparatus only if a license to install 
and operate such aaparatus has been issued by the appropriate authorities 
of the State in which the air2-aft is registered. The use of radio transmitting 
apparatus in the territory cf the member State whose territory is flown over 
shall be in accordar.ce with she regulations prescribed by that State. 

(b} Radio transmitting asparatus may be used only by members of the 
flight crew who are provided with a special license for the purpose, issued by 
the appropriate authorities of the State in which the aircraft is registered. 


section 3 


Every aircraft engaged im international navigation shall be provided with 
a certificate of airworthiness issued or rendered valid by the State in which 
it is registered. 
Section 4 


(a) The pilot of every aiccraft and the other members of the operating 
crew of every aircraft engazed in international navigation-shall be provided 
with certificates of competency and licenses issued or rendared valid by the 
State in which the aircraft E registered. 

(b) Each member State reserves the right to refuse to recognize,. To the 
purpose of flight above its own territory, certificates of competency and 
licenses granted to any of its nationals by arother member Staze. 


- Section 6 


Subject to the provisions if Section 4 (b), certificates o7 airworthiness and 
certificates of competency aad licenses issued or rendered valid by the mem- 
ber State in which the aircrsft is registered, shall be recognized as valid by 
the other member State. 


Section 6 


There shall be maintainec in respect of every aircraft engaged in interna- 
tional navigation a journey log book in which shall be entered particulars of 
the aircraft, its crew and eash journey. l 
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Section 7 


Each member State may prohibit or regulate the us2 of photographic 
apparatus in aircraft over its territory. 


ARTICLE XI 
AIRPORTS AND AIR NAVIGATION FACIL-TIES 


Where a member Staze Gesires assistance in the drovision of airports or air 
navigation facilities in its territory, the Council may mak- arrangements for 
the provision of such assistance so far as may be practicable in accordance 
with the provisions of Chapter XV of the Convenzion im _nternational Civil 
Aviation signed at Chicago, December 7, 1944. 


ÅRTICLE XII 
JOINT OPERATING ORGANIZATIONS AND ARRANGEMENTS 
i Section 1 


Nothing in this Agreement shall prevent two or morz member States from 
constituting joint air transport operating organizations or international 
operating agencies and from pooling their air servizes <n any routes or in any 
regions, but such organizations or agencies and such pcoled services shall be 
subject to all the provisions of this Agreement, mclucinzg those relating to 
the registration of agreements with the Council. 


Section 2 


The Council may suggest to member States zonczrned that they form 
joint organizations to operate air services on any rouzes or in any regions. 


Section 3 


A State may participatie in joint operating organizations or in pooling 
arrangements, either through its government or tarouzh an airline company 
or companies designated by its government. The exmpanies may, at the 
sole discretion of the State concerned, be State-ovned or partly State-owned 
or privately owned. ` 

ArticLe XIT _ 


UNDERTAKINGS OF MEMBER ESTATES 
Section 1 


Each member State undertakes to transmit to the Council copies of all 
existing and future cantracts and agreements relating to routes, services, 
landing rights, airport facilities, or other internazionz! air matters to which 
any member State or any airline of a member State is a party, as described 
in Article III, Section 6, Subsection 2. 


- Section 2 


Each member State undertakes to require its Interaational airlines to file 
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with the Council, in accordance with requiremants laid down by the Council, 
traffic reports, cost statis-ics, and financia. statements as described in 
Article III, Section 6, Subsecticn 3, a (1) and (2), showing, among other 
things, all receipts and the sources thereof. 


Section 8 


The member States uncertake, with respest to the matters set forth in 
Article ITI, Section 6, Subsection 3, b (1), ta apply, as rapidly s possible, in 
their national civil aviatioz practices, the general recommendations of the 
‘International Civil Aviatioc Conference, convened in Chicago, November 1, 
1944, and such recommendations as will bə made through tke Con naung 
stil of the Council. 

ArticLte XIV 


“WITHDRAWAL 


Any member Szate, a party to the presert Agreement, may withdraw 
therefrom on six months’ notice given by it to the Secretary General, who 
shall at once inform all the member States of tae OT EADIPS AON cf such notice 
of withdrawal. 

ARTICLE XV ~ 


DEFINITIONS 


For the purpose of this Azreement the exsression: 

(a) “Air service” means any scheduled air service performed by aircraft 
for the public transport of Passengers, mail or cargo. 

(b) “International air service” means an air service which pesses through 
the airspace over the territory of more than one State. 

(c) “Airline” means any air transport enterprise ofering or operating an 
international air service. 

l ARTICLE XVI 


ELECTION OF FIRST INTEERIN COUNCIL 


The first Interim. Council shall be composed. of the States elected for that 
purpose by the International Civil Aviation Conference convened in Chizago 
on November 1, 1944, prov.ded zhat no Stete thus elected shall become a 
member of the Ccuncil until it has accepted. the present Agreement and 
unless such acceptence has zaken place withia six months after December 7, 
1944. In no case shall the term of office of a State as a member of the first 
Interim Council bezin before or go beyond the period of two years, starting 
from the coming irto force cf the present Agreement. 

Each State so eected to the Interim Conrcil shall take its seat in the 
Council upon acceptance by that State of this Agreement or upon the entry 
into force of this Agreement, whichever is the later date, and it shall hold its 
seat until the end of the two years followinz the coming into force of this 
Agreement: provided, that eny State so elected to the Council which does 
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not accept this Agreement within six months after the above-mentioned 
election shall not become a member of the Councid and the seat shall remain 
vacant until the next meeting of the Assembly. 


ARTICLE XVII 
SIGNATURES AND ACCEPTANCES OF AGRESMENT 


The undersigned delegates to the International Sivil Aviation Conference, 
convened in Chicago on November 1, 1944, have affixed their signatures to 
the present Interim Agreement with the understanimg that the Govern- 
ment of the United States of America shall be informed at the earliest possi- 
ble date by each of the governments on whose behalf the Agreement has 
been signed whether signature on its behalf shall constitute an acceptance of 
the Agreement by that government and an obligation binding upon it. 

Any State, a membez of the United Nations and anv State associated with 
them, as well as any State which remained neutral during the present world 
conflict, not a signatory to this Agreement, may accent the present Agree- 
ment as an obligation binding upon it by notification ot its acceptance to the 
Government of the United States, and such acceptance shall become effective 
upon the date of the receipt of such notification by that Government. 

The present Interim. Agreement shall come irto force when it has been 
accepted by twenty-six States. Thereafter it wil. beecme binding as to each 
other State indicating its acceptance to the Governmert of the United States 
on the date of the receipt of the aċceptance by that Government. 

The Government of the United States shall inform «Jl governments repre- 
sented at the International Civil Aviation Conference referred to of the date 
on which the present Interim Agreement comes into force and shall likewise 
notify them of all acceptances of the Agreement 


IN WITNESS WHEREOF, the undersigned, having been duly authorized sign 
this Agreement on behalf of their respective zovernments on the dates 
appearing opposite their signatures. 


Done at Chicago the seventh day of December 1344, in the English lan- 
guage. A text drawn up in the English, French, ard Spanish languages, 
each of which shall be of equal authenticity, shall be opened for signature at 
Washington, D. C. Both texts shall be depos.ted in the archives of the 
Government of the United States of America, and certicied copies shall be 
transmitted by that Government to the governments bf ell the States which 
may sign and accept this Agreement. 

[This document was opened for signature at Chicago on December 7 and, 
by February 28, 1945, had been signed by representatives of the following 
countries: , 

Afghanistan Honduras Poland 


Australia (subject tc Iceland Portugal 
confirmation by the India Spain 


76 THE AMERICAN JOURNAL OF INTERNATICNAL LAW 


Australian Govern- Tran . ~ Sweden 

ment) Iraq Switzerland 
Bolivia. Treland Syris 
Canada Lebanon Turkey 
Chile Liberia ' United Kingdom 
China Mexico United States 

- Dominican Republie _ Netherlands : Uruguay 

Ecuador New Zealand Venezuela (ad refer- 
Egypt Nicaragua a endum) 
France Norway. The Danish Minister. 
Greece Peru The Thai Minister] 
Guatemala Philippine Cammon- 


Haiti wealth 


UNITED NATIONS 
CONSTITITION OF THE FOOD AND: AGRICULTURE CRGANIZATION * 
October 16, 1945 
PREAMBLE | | 
The Nations accepting this Constitution, being determined to promote the 
common welfare by furthering separate and collective action on their part 
for the purposes of 
raising levels. of nutrition and standards of livinz of the peoples under ` 
their respective jurisdictions, 
securing imprcvemenis in the efficiercy of the production and dis- 
tribution of all food and egricultural products, 
bettering the condition of rural populezions, 
and thus contributing coward an exparding world economy, 
hereby establish zhe Food end Agriculture Organization of the Unitec Na- 
tions, hereinafter referred to as the “Orzanization,” through which the 
Members will repors to one another on the measures taken and the pregress 
achieved in the fialds of astion set forth atove. 


ÀRTICLE I. FUNCTIONS OF THE ORGANIZATION. 


1. The Organization shall collect, analyze, interpret, and disseminate in- 
formation relating to nutrition, food end azziculture. | 

2. The Organization shall promote and, where appropriate, shall recom- 
mend national and international action witk respect to. 


(a) scientiac, technological, social, ad economic research relating to 
nutrition, food ‘and agriculture; 

(b) the improvement of education and administration relating to 
nutrition, focd and agriculture, and.tke spread of public knowledge of 
nutritional and agriccltural science and practice; 

(c) the conservaticn of natural ressurces and the adoption of im- 
proved methods of agricultural production; 

(d) the improvement of the processing, marketing, and aes 
of food and agriculsura. products; 


* Text provided by FAO Secretariat. 
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(e) the adoption of policies for the provision o- adequate agricultural 
credit, national and international; 

(f) the adoption of international policies vith respect to agricultural 
commodity arrangements. | 


3. It shall also be the function of the Organizatior 


(a) to furnish such technical assistance as governments may request; 
(b) to organize. in coöperation with the governments concerned, such 
missions as may de needed to assist them’so fulfill obligations arising 
from their acceptance of the recommendations cf the United Nations 
- Conference on Food and Agriculture; and 
(ce) generally tc take all necessary and appropriate action to imple- 
‘ment the purposes of the Organization as set ferzh in the Preamble. 


ÅRTICLE Il, MEMBERSHIP. 


1. The original Members of the Organization shall be such of the nations 
specified in Annex I as accept this Constitution in accordance with the 
provisions of Article XXI. 

2. Additional Members may be admitted to she Crganization by a vote 
concurred in by a two-thirds majority of all the members of the Conference 
and upon acceptance of this Constitution as in force at the time of admission. 


ARTICLE HI. Tae CONFERENCO, 


1. There shall be a Conference of the Organizetion in which each Member 
nation shall be represanted by one member. 

2. Each Member ration may appoint an alzernste, associates, and ad- 
visers to its member of the Conference. The Confzrence may make rules - 
concerning the participetion of alternates, associates, and advisers in its 
proceedings, but any such participation shall be without the right to vote 
except in the case of an alternate or associate participating in wig place of a 
member. 

3. No member of the Conference may represent 1 more ian one Member 


` nation. 


4. Each Member nation shall have only one vote 

5. The Conference may invite any public international -organization 
which has responsibilities related to those of the Organization to appoint a 
representative who shall participate in its meetings on the conditions pre- 
scribed by the Confezence. No such representative shall have the right to 
vote. as i 

6. The Conference shall meet at least once ir. every year. 

7. The Conference shall elect its own officers regulate its own procedure, 
and make rules governing the convocation of session= and the determination. 
of agenda. 

8. Except as otherwise seals provided in this Constitution or by rules 
made by the Conference, all matters shall be decided by the Conference by a 
simple majority of the votes cast. z 
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ArgticLE IV. FUNCTIONS OF THE CONFERENCE. 


1. The Conference shall determine the policy and approve the budget of 
the Organization and shall exercise the oter pcwers conferred upon it by 
this Constitution. 

2. The Conference may by a two-thirds majority of the votes cast rile 
recommendations concerning questions relating to food and agriculture to 
be submitted to Member nations for consideration with a view to imple- 
mentation by national action. 

3. The Conference may by a two-thirds rrajoriby of the votes cast submit 
conventions concerning questions relating to food and agriculture to Mem- 
ber nations for consideration with a view to their acceptance by the ap- 
propriate constitutions! procedure. 

4, The Conferer.ce shall make rules laying dorn the procedure to be fol- 
lowed to secure: 


(a) proper consultazi sion vith goverrtments and adequate technical 
preparation prior to consideration by the Conference af proposed recom- 
mendations and conventions; and 

(b) proper consultation with governments in regard to relations be- 
tween the Organization and national imstitutions or private persons. 


5. The Conference may make recommendations to any public interna- 
tional organization regarding any matter pertaicing to the purpose of the 
Organization. 

6. The Conference may by a two-thirds najority of the votes cast agree 
to discharge any other functions consistent with the purposes of the Or- 
- ganization which may be assigned to it by zovermments or provided for by 
any arrangement between the Organizatiom and any other public interna- 
tional organization. 


ARTICLE V. Tre EXECUTIE COMMITTEE. 


1. The Conference shall appoint an Executive Commiżtee consisting of 
= not less than nine or more than fifteen members or alternate or associate 
members of the Cenference or thir adviser: who are qualified by adminis- 
trative experience or other special qualifications to contribute to the attain- 
ment of the purpose of the Organization. .Trere shall be not more than one 
member from any Member nation. The tenure and other conditions of 
office of the members cf the Executive Comi nites shall be subject to rules 
to be made by the Confererce. 

` 2, Subject to the provisions of paragraph 1 of tris Article, the Conference 
shall have regard ix appointing the Executive Committee to the desirability 
that its membership should refle2t as varied as possible an experience of 
different types of esoncmy m relation to focd and agriculture. 

3. The Conference may delegate to the Executive Committee such powers 
as it may determine, with the exception of t3e powers set forth in paragraph 
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2 of Article II, Article IV, paragraph 1 of Article VII, Article XIII, and 
Article XX of this Constitution. 

4. The members of the Executive Committee shal. exercise the: powers 
delegated to them by the Conference on behalf of she whole Conference and 
not as representatives of their respective governments. 

5. The Executive Committee shall appoint its own oficers and, subject to 
any decisions of the Conference, shall regulate its own procedure. 


ÅRTICLE VI. OTHER COMMITTEES AND Coy7ERENCES. 


1. The Conference may establish technical ani regional standing com- 
mittees and may appoint committees to study and repert on any matter 
pertaining to the purpose of the Organization. | | 

2. The Conference may convene general, technicel, regional, or other 
special conferences and mey provide for the representetion at such confer- 
ences, in such manner as it may determine, of national and international 
bodies concerned with rutrition, food and agriculture. 


_ Artices VII. THE DIRECTOR-CENEŁAL. 


1. There shall be a Director-General of the Crgarization who shall be 
appointed by the Conference by such Eee ard on 3uch terms as it may 
determine. 

2. Subject to the genzral supervision of the Corfereace and its Executive 
Committee, the Director-General shall have full power and any to 
direct the work of the Organization. 

3. The Director-General or a representative designated. by him shall 
participate, without the right to vote, in all meetings o7 the Conference and 
of its Executive Committee and shall formulate for consideration by the 
Conference and the Executive Committee proposals fzr appropriate action 
in regard to matters coming before them. 


ARTICLE VIII. STAFF. 


1. The staff of the Organization shall be appointed by the Director- 
General in accordance with such procedure as mey be determined by rules 
made by the Conference. 

2. The staff of the Organization shall be respons:ble to the Director- 
General. Their responsibilities shall be exclusivezy inz2rnational in charac- 
ter and they shall not seek or receive instructions in regard to the discharge 
thereof from any authority external to the Organization. The Member 
nations undertake fully to respect the international character of the repon- 
sibilities of the staff and not to seek to influence any of zheir nauonall in the 
discharge of such responsibilities. 

3. In appointing the staf the Director-General shal, subject to the para- 
mount importance of securing the highest stancarde of efficiency and of 
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technical competence, pey due regerd to she importance of selecting per- 
sonnel recruited on as wide a geographical basis as is possible. 

4, Each Member natim undertakes, insolar as it may be possible under: 
its constitutional procedure, to accord ta the Director-General and senior 
staff diplomatic privileges and immunities and to accord to oth2r members of 
the staff all facilities and immunities acccrded to non-diplomatic personnel 
attached to diplomatic ‘nissions, or alternatively to accord to such other 
members of the staff the immunities and facilities which mav hereafter be 
accorded to equivalent members of the stefis of other -public a oae 
organizations. 


‘ARTICLE IX. Suan. 
The seat of the Organization shal be determined by the Conference. 


ÅRTICLE X REGIONAL AND LIAISON OFFICES. 


1. There shall be such regional offices as the Director-Gereral with the 
approval of the Conferenz2 may decide. 

2. The Director-General may appoint officials for liaison with particular 
countries or areas subject to the agreement of the government concerned. 


ARTICLE XI. Reports BY MEMBERS. 


1. Each Member nation shall communicate periodically to the Organ- 
ization reports on the progress made toward achieving she purpose of the 
Organization set forth in ine Preamble and cn the action taken on the basis 
of recommendaticns made and contentions submitted by ths Conference. 

2. These reports shall 52 made at such times and in such form and shall 
contain such parziculars es the Conference may request. 

3. The Director-General shall submit these reports, together with anal- 
yses thereof, to the Conference and shall publish such reports and analyses as 
may be approved for publication by the Conference together with any re- 
ports relating thereto adcpted by the Conference. 

4. The Director-General may request ary Member nation to submit in- 
formation relating to the purpose of the Crganization. 

5. Each Member natioa shall, on request, communicate to the Organiza- 
tion, on publication, all lews and regulaticrs and official reports and statis- 
tics concerning nutrition, food and agriculture. 


ÅRTICLE XIf, CoOPERATION WITH OTHER ORGANIZATIONS. 


1. In order to provide $cr close coöperation between the Organization and 
other public international organizations with related responsibilities, the 
Conference may, subject to the provisions of Article XIII, enter into agree- 
ments with the competent authorities of sich organizations defining the 
distribution of responsibiities and methods of coöperation. 
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2. The Director-General may, subject to any cecisions of the Conference, 
enter into agreements with other public internafional organizations for the 
maintenance of common services, for common arrangements in regard to 
recruitment, training, conditions of service, and other related matters, and 
for interchanges of staff. 


ARTICLE XILI. RELATION TO ANY GENERAL WORLD ORGANIZATION. 


1. The Organization shall, in accordance with the zrocedure provided for 
in the following paragraph, constitute a part o: any general international 
organization to which may be entrusted the coérilination of the activities of 
international organizations with specialized responsibilities. ` 

2. Arrangements for defining the relations between the Organization and 
any such general organization shall be subject to the approval of the Confer- 
ence. Notwithstanding the provisions of Artice XX, such arrangements 
may, if approved by the Conference by a two-tairds. majority of the votes 
cast, involve modification of the provisions of this Constitution: Provided 
that no such arranzements shall modify the purposes and limitations of the 
Organization as set forth in this Constitution. 


ARTICLE XIV. SUPERVISION oF OTHER OEGANIZATIONS. 


The Conference mèy approve arrangements plac-ng other public inter- 
national organizations dealing with questions relating 10 food and agriculture 
under the general authority of the Organizatior. on such terms as may be 
agreed with the compatent authorities of the organization concerned. 


ARTICLE XV, LEGAL ST..TUs. 


1. The Organization shall have the capacity cf a legal person to perform 
any legal act appropriate to its purpose which is rot beyond the powers - 
granted to it by tkis Constitution. | 

2. Each Member nation undertakes, insofar as it mey be possible under its . 
constitutional procedure, to accord to the Organize-2on all the immunities 
and facilities which it accords to diplomatic missions including inviolability 
of premises and archives, immunity from suit, and exemptions from taxation. 

3. The Conference shall make provision for tae cetermination by an ad- 
ministrative tribunal cf disputes relating to tke ecnditions and terms of 
appointment of members of the staff. l 


ArtcrLe XVI. Fise anp Forest Propucrts. 
In this Constitution the term “agriculture” anc its' derivatives include 
fisheries, marine products, forestry, and primary forestry products. 
 Arvicta XVII. INTERPRETATION o> CONSTITUTION. 


Any question or dispute concerning the interpretation of this Constitution 
or any international convention adcpted thereunder shall be referred for 
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determination to an approrriate international court o7 arbitral tribunal in 
the manner prescribed by rules tc be adoptad by the Conference. 


ArmoLe XVIII. EXPENSES. 


1. Subject to the provis.ons of Article XXV, the [irector-Ceneral shall 
submit to the Conference an annual budg=t covering the anticipated ex- 
penses of the Organization. Upcn approvel of a budget the total amount 
approved shall be allocated emong the Memoer nationsin proportions deter- 
mined, from time to time, by the Conference. Each Member nation under- 
. takes, subject to the requirments of its censtitutionel procedure, to con- 
tribute to the Organization trompily its share of the expenses so determined. 

2. Each Member nation. shall, upon its acceptance of this Constitution, 
pay as its first contribution its proportior of the annual budget for the 
current financial year. 

"3. The financial year of tke Organization shall be July 1 to June 30 unless 
the Conference should otherwise cetermine. 


ARTICLE ALS. WITHDRAWAL. 


Any Member nation may give notice of withdrawal from the Organization 
at any time after the expiration of four years from the cate of its acceptance 
of this Constitution. Such notice shall take effect one vear after the date of - 
its communication to the —irector-General of the Organization subject to 
the Member nation’s havirg at that time pesid its ancual contribution for 
each year of its membershi> including the francial veer following the date 
of such notice. 


ARTICLE XX AMENDMENT CT CONSTITITION. 


1. Amendments to this Constitution involving new chbligations for Mem- 
ber nations shall require the approval of the Conference by a vote concurred 
in by a two-thirds majority of all the memters of the Con erence and shall 
take effect on acceptance sy twc-thirds of the Member nations for each 
Member nation accepting t22 amendment axd thereafter for each remaining 
Member nation on acceptanze by it., 

2. Other amendments shal take effect on adoption by the Conference by 
a vote concurred in by a two-thirds majority of all she members of the 
Conference. 


ÀRTICLE XXI. ENTRY INTO Forza oF CONETITUTION. 


- 1. This Constitution shal be open to acceptance by zhe nations specified 
in Annex I. | 

2. The instruments of acceptance shall be transmitted by each govern- 
ment to the United Nations Interim Comm ssion on Fcod and Agriculture, 
which shall notify their rec2:pt to the governments of «he nations specified 
in Annex I. Acceptance may be notified to the Interim Commission 
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through a diplomatic zepresentative, in which case %he instrument of ac- 
ceptance must be transmitted to the Commissior as soon as possible there- 
after. 

3. Upon the receipt sy the Interim Commission of swenty notifications of 
acceptance the Interim Commission shall arrange for tris Constitution to be 
signed in a single copy by the diplomatic representatives, duly authorized 
thereto, of the nations who shall have notified their acceptance, and upon 
being so signed on behalf of not less than twenty of the nations specified in 
Annex I this Constitution shall come into force immediately. 

4. Acceptances the notification of which is received after the entry into 
force of this Constitution shall become effective tpon receipt by the Interim 
Commission or the Organization. 


ÅRTICLE XXII. First SESSION OF THE CONFERENCE. 


The United Nations Interim Commission on Foot. and Agriculture shall 
convene the first session of the Conference to meet £3 a suitable date after 
the entry into forca of this Constitution. 


ARTICLE XXIII. LANGUAGES 


Pending the adoption by the Conference of any rulss regarding languages, 
the business of the Cconference shall be transacted in English. 


ARTICLE XXIV. TEMPORAEY SEAT. 


The temporary seat of the Organization shall be at Washington unless the 
Conference should otherwise determine. 


ARTICLE XXV. Frest FINANGIAL YEAR. 


The following exceptional arrangements shall applr in respect of the finan- 
cial year in which this Constitution comes into force. 


(a) the budget shall be the provisional budget set forth in Annex II 
- to this Constitution; and 
(b) the amounts to be contributed by the Member nations shall be 
in the proportions set forth in Annex II to this Constitution: Provided 
that each Member nation may deduct therefrom the amount already 
contributed by it toward the expenses of the Iriterim Commission. 


ÅRTICLE XXVI. DISSOLUTION OF THE INTERIM COMMISSION. 


On the opening of she first session of the Conferenze, the United Nations 
Interim Commission on Food and Agriculture shall b2 deemed to be dissolved 
and its records and other property shall become the property of the Or- 
ganization. 
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ANNEX I 
Nations EISGIBLE FOR ORIGINAL MEMEERSHIP. 
' AUSTRALIA INDIA 
BELGIUM IRAN 
BOLIVIA IRAQ 
BRAZIL LIBERIA 
CANADA LUXEMBOURG 
‘(CHILE Mexro ` 
CHINA NETHZRLANDS 
CoLOMBIA New ZEALAND 
Costa Rica NICARAGUA 
CUBA NORWAY 
CZECHOSLOVAKIA PANAMA 
DENMARK PARAGUAY 
DoMINICAN REPUBLIC PERT 
ECUADOR PHILTEPINE COMMONWEALTH 
EGYPT POLAND 
EL SALVADOR Union or BOUTE AFRICA 
ETHIOPIA UNIoN or Sover Socrauist RE- 
FRANCE PUBLICS ; 
GREECE Unirap KINGDOM 
GUATEMALA Untrap STATES or AMERICA 
Harri URUGUAY 
HONDURAS VENEZUELA 
ICELAND YUGCELAVIA 
ANNEX II 


BEDGET FoR THE FIRST FINANCIAL YEAR. 


The provisional budget Zor the first finarcial year shall bə a sum of 
2,500,000 U.S. dollars, the unspent balance of which shall constitute the 


nucleus of 2 capital fund. 


This sum shall be contr.buted by the Menber aaoi in the following 


_ proportions: 

Per cent 
Australia... ... a. ....0.0. 3.33 
Belgium. ........ ....... 1.28 
Polines 6a. deia .29 
Brazil .$<40desab anaana 3.46 
Canad Aer a aE ries 5.06 
©) 1: sarase iaee nan 1.15 
CHING E EE ease KS 6.50 
Colombia...............- 71 


Per cent 
Costa Rica. ..... 20.0.0. .05 
CUD weitere eee 71 
Czechoslovakia .......... 1.40 
Denmark............056: 62 
Domin.can Rerublic...... 05 
Eouaccr.. 2... 0... eee eee .05 
HiQVOUsGsiaewares babea eee 1.738 
El Salvador... .......... .05 
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Per cent Per cent 
Ethiopia...............4. .29 Norway ... . .......... 62° 
PTANCCs gos dead hee e.eee as 5.69 Panama...... .......... 05 
Greece... 2... ee eee ae .38 Paraguay..... .......... 05 
Guatemala. ...........00. 05. PGMs note. 2X ihe eyed 71 
PANG baci soachbeoe renr .05 Philippmes. .. .......... 25 
Honduras................ -05 Polando eise Saoderanenee 1.19 
Teeland..............000. 05 Union oj Sorth Africa..... 2.31 
TRG MEE E Rian ye 4.25 USS. Reseck 24d adtiwareande 8.00 
WG 2356 e areata E .71 United Kingdom.......... 15.00 
A os ees EE tage JAG? USA... 2p a '. 25.00 
E ol a E: 3654 cee bared 097 TUPUA aei 2esa) se Esee 58 
Luxembourg............. .05 Venezue.a.. ............. . 08 
Mexico........... SS its 1.87 Yugoslavia. ............. 71 
Netherlands.............. 1.38 Provision for New Members 2.00 
New Zealand............. 1.15 <a 
Nicaragua............... .05 DOUG) E ing eed 100.00 


UNITED STATES 


` STATUTE EXTENDING PRIVILEGES, EXEMPTIONS, ANI! IMMUNITIES TO 
INTERNATIONAL ORGANIZATIONS AND TO THE OSFICERS AND 
EMPLOYESS THEREOF 


Public Law 291, 79th Congress; Decemb= £9, 1946 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


TITLE I 


Secrion 1. For tke purposes of this title, the term ‘international organ- 
ization” means a public international organization in which the United States 
participates pursuant to any treaty or under the euthority of any Act of 
Congress authorizing such participation or making &2 appropriation for such 
participation, and which shall have been designased tv tze President through | 
appropriate Executiv2 order as being entitled to enjay the privileges, exemp- 
tions, and immunities herein provided. ` The P-esident shall be authorized, 
in the ight of the functions performed by any such international organization, 
by appropriate Executive order to withhold cr wihcraw from any such 
organization or its officers or emplovees any oi the privileges, exemptions, 
and immunities provided for in this title (including the amendments made by 
this title) or to condition or limit the enjoyment by ny such organization or 
its officers or emolovees of any such privilege, exem=tion, or immunity. 
The President shall be authorized, if in his judgmer; such action should be 
justified by reason of zhe abuse by an internatioral orgar.ization or its officers 
and employees of the privileges, exemptions, anc immunities herein provided 
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or for any other reason, at anv time to revoke the designation of any inter- 
national organization under this section, wheraupon the international organ- 
ization in question shall cease to be classed ss an international organization 
for the purposes of this title. 

Sec. 2. Internactions] organizations shal enjoy the stasus, immunities, 
exemptions, and privileges set Forth in this section, as follows: 

(a) International organizations shall, to the extent consistent ae the 
instrument creating them, poszess the gapadis 


(i) to contract; 


(i) to acquire and dispose of real and personel property; 
(iii) to institute legal proceedings. 


(b) Internationa! ‘organizstions, their property and treir assets, wherever 
located, and by whomsoever held, shall enjcy the same immunity from suit 
and every form of judizial process as is enjoyed by fereign gavernments, 
except to the extent that such organizaticns may expressly waive their 
immunity for the purpose of anv proceedings or by the terms of.any contract. 

(c) Property and assets >I international organizations, wherever located 
and by whomsoever held, shall be immune fram search, unless suca immunity 
be expressly waived, and from confiscation. The arch.ves of icternational 
organizations shall be irvio.able. 

(d) Insofer as concerns customs duties and internel-revenue taxes im- 
posed upon or by reason of importation, and the procedures in connection 
therewith; the registrazion cf foreign agents; and the creatment of official 
communications, the privileges, exemptions, end immunities to which inter- 
national organizations shall be entitled shall be those aczorded under similar 
circumstances to fcreigr governments. 

Suc. 3. Pursuant to rega:ations prescribec. by the Commaissicner of Cus- 
-~ toms with the approval of sae Secretary of the Treasu-y, the baggage and 
effects of alien officers and employees of incernational organizations, or of 
aliens designated by foreign governments to serve as thar representatives in » 
or to such organizations, or of the families, suites, and servants of such of- 
cers, employees, or representatives shall be admitted (when imported in 
connection with the arrival oz the owner) free of customs duties and free of 
internal-revenue taxes itypcsed upon or by reason of importation. 

Sec. 4. The Interna! Revenue Code is hareby amended as follows: 

(a) Effective with respec: to taxable years beginning after December 31, 
1943, section 116 (c), relatirg to the exclusion from gross income of income of. 
foreign governments, is amended to read as follows: . 

“‘(c) Incomz or ForeIG>? GOVERNMENTS AND OF INTERNATIONAL ORGAN- 
IZATIONS.—The income of [orsign governmants or int2rnationsl organiza- 
tions received from iny2strenzs in the United States in stocks, bonds, or 
other domestic securitizs, evned by such foreign governments or by inter- 
national organizations, or fom interest on deposits in >anzs in the United 
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- tates of moneys belonging to such foreign governments or international 


organizations, or -rom any other source within the United States.” 

(b) Effective with respect to taxable years b2ginning after December 31, 
1943, section 116 (h) (1), relating to the exclusion from gross income of 
amounts paid employees of foreign governments, is «mended to read as 
follows: 


(1) RULE FcR BXxcLUsiIon.— Wages, fees, or salary of any employee 

- of a foreign government or of an international organization or of the 

` Commonwealth of the Philippines (including a consular or other officer, 

or a nondiplomazic representative), received as compensation for official 

services to such government, international organization, or such 
Commonwealth— . 

“(A) If such employee is not a citizen of the United States, or is a 
citizen of the Commonwealth of the Philippanes (whether or not a citizen 
of the United States); and 

‘“*(B) If, im tha case of an employee of a foreign government or of the 
Commonwealth of the Philippines, the serv-ces are of a character similar 
to those performed by employees of the Government of the United 
States in foreign countries or in the Commonwealth of the Philippines, 
as the case may be; and 

“(C) If, in the case of an employee of a foreign government or the 
Commonwealth of the Philippines, the fordgn government or the Com- 
monwealth grants an equivalent exemption to employees of the Govern- 
ment of the United States performing similar services in such foreign 
country or such Commonwealth, as the case mey be.” ; 


(c) Effective January 1, 1946, section 1426 (b>, defining the term ‘‘employ- 
ment” for the purposes of the Federal Insurance Contributions Act, is. 
amended (1) by striking out the word “or” at tre end of paragraph (14), (2) 
by striking out the p2riod at the end of paragrsph (15) and inserting in lieu 
thereof a semicolon and the word ‘‘or,” and (8) by inserting at the end of the 
subsection the following new paragraph: 


ji (16) Service performed in the employ of an international organiza- 
tion.’ | 


(d) Effective January 1, 1946, section 1607 (e), defining the term ‘‘em- 
ployment” for the purposes of the Federal Jnemplcyment Tax Act, is 
amended (1) by striking out the word “or” at tae end of paragraph (14); (2) 
by striking out the pariod at the end of paragreph (15) and inserting in lieu 
thereof a semicolon and the word “or,” and (8) Sy inserting at,the end of the 
subsection the following new paragraph: 


“(16) Service performed in the employ of an international organiza- 
tion.” 


(e) Section 1621 (=) (5), relating to the definition of “wages” for the pur- 
pose of collection of income tax at the source, is amended by inserting after 
the words “foreign government” the words ‘or an international organi- 
gation.” ` 
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(f) Section 3466 (a), ralating to exemption rom communications-taxes is 
amended by inserting imm3ciately after the words “zhe District of Co- 
lumbia” a comma and the words ‘‘or an interrational organization.” | 

(g) Section 3469 (f) (1), relating to exempżicn from the tax on transpor- 
tation of persons; is ameaded by inserting immediately efter the words “the 
District of Columbia” a conma and the words “‘or an international organi- 
zation.” 

(h) Section 3475 (b) (i), 2 relating to exemption from the tax on trans- 
portation.of property, is amended by inserting immeciately after the words 
“the District of Columbia’ a comma and the words “or an international 
_ organization.” 

(i) Section 3797 (a), relaxing to definition:, 33 amendzd by adding at zhe 
end thereof a new paragrap. as follows: . 


“ (18) INTERNATIONAL ORGANIZATION. — The term ‘international or- 
ganization’ means a public internationa. o-ganization entitled to enjoy 
privileges, exemptions, and immunities ss sn international organization 
under the Internationa. Organizations Immunities Act.” 


Sec. 5. (a) Effective Jemuary 1, 1946, section 209 (k) of the Social 
Security Act, defining the term “employmens: ’for the purposes cf title IT of 
the Act, is amended (1) oy striking out the ward “or” ab the end paragraph | 
(14), (2) by striking out the period at the end ef paragraph (15) and insert- 
ing in lieu thereof a semizolcn and the word “cr” and (3) by inserting at the 
end of the subsection the fciowing new parégraph: i 


“ (16) Service performed in the employ of an international organiza- 
tion entitled to enjoy privileges, exemptions, and immunities as an inter- 
national organization uaz er the International Orgarizations Immunities 
Act.” 


_ (b) No tax shall te ecllected under zitle VIIL or IX. o the Social Security 
Act or under the Federal Insurance Coatribuzioas Act o> the Federal Unem- - 
ployment Tax Act, with respe2t to services reai2red prio? to January 1, 1946, 
which are described in paragreph (16) of sections 1426 (t) and 1607 (c) of the 
Internal Revenue Còde, as amended, and ary such tax heratofore collected 
(including penalty and interest with respect tLereto, if any) shall be refunded 
in accordance with the provisions of lew appli m@ble in the case of erronedus 
or illegal collection of tke tax. No interest shall be allowed or paid on the 
amount of any such refund, No payment shall be made under title II of the 
Social Security Act with respect to services tendered pricr to January 1, 
1946, which are described i in paragraph (16) of section 209 (bY af such Act, 
as amended! 

Suc. 6. . International E shall bé exenpt from all prop- 
erty taxes imposed by, or under the autherizy of, ary Act o: Congress, 
including such Acts as are applicable solely toit the District of Columbia or 
- the Territories. 


* 
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Sec. 7. (a) Persons designated by foreign governments to serve as their 
representatives in or to international organizations and the officers and 
employees of such organizations, and members of the immediate families of 
such representatives, officers, and employees residing with them, other than 
nationals of the United States, shall; insofar as ccncerrs laws regulating entry 
into and departure from the United States; aken registration and finger- 
printing, and the registration of foreign agents, be entitled to the same priv- 
ileges, exemptions, and immunities as are acccrded under similar circum- 
stances to officers and employees, respectively, of foreign governments, and 
members of their families. 

(b) Representatives of foreign governments ia or to international organi- 
zations and officers and employees of such organizations shall be immune 
from suit and legal prccess relating to acts performed by them in their official 
capacity and falling within their functions as such representatives, officers, 
or employees except insofar as such immunity may be waived by the foreign 
government or international crganization concernec. , 

(c) Section 3 of the Immigration Act approvec: May 26, 1924, as amended 
(U. S. C., title 8, sec. 203), is hereby amended by striking out the period at 
the end thereof and inserting in lieu thereof a comma and the following: “and 
(7) a representative of a foreign government in or to an international organi- 
zation entitled to enjcy privileges, exemptions, end immunities as an inter- 
national organization under the International Organizations Immunities Act 
or an alien officer or employee of such an international organization, and the 
family, attendants, servants, and employees of steh a -epresentative, officer, 
or employee.” 

(d) Section 15 of the Immigration Act approved May 26, 1924, as 
amended (U. S. C., ticle 8, sec. 215), is hereby amended to read as follows: 

“Suc. 15. The dines to the United States of an alien excepted from 
the class of immigrants by clause (1), (2), (8), (4), (3), (6), or (7) of section 
3, or declared to be a nonquota immigrant by subdivision (e) of section 4, 
shall be for such time and uncer such conditions as nay be by regulations 
prescribed (including, when deemed necessary fcr the classes mentioned in 
clause (2), (8), (4), or (6) of section 3 and subdivision (e) of section 4, the 
giving of bond with sufficient surety, in such sum ard containing such con- 
ditions as may be by regulatiors prescribed) to insure that, at the expiration 
of such time or upon failure to maintain the status und2r which admitted, he 
will depart from the United States: Provided, That no alien who has been, or 
who may hereafter be, admitted into the United States under clause (1) or 
(7) of section 3, as an official of a foreign governrcent, or as a member of the 
family of such oficial, or as a representative of a foreign government in or to 
an international organization or an officer or employee of an international 
organization, or as a m2=mber of the family of such representative, officer, or 
employee, shall be required to depart from the United States without the 
approval of the Secretary of State.” 
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Sec. 8. (a) No person sasl be entitled to tie benefiis o? this title unless 
he (1) shall have been duly notified to and accepted by the Secretary of 
State as a representative, offfrer, or employee; or (2) skall have been desig- 
nated by the Secretary of Szate, prior to forma. notificasion and acceptance, 
as a prospective representaa==, officer, or emplcyee; or (3) is a member of the 
family or suite, or servant, ¿f one of the forsgoing accepted or designated 
representatives, offizers, or employees. 

(b) Should the Secretary =f State determine that the continued presence 
in the United States of any person entitled tc the benefits of this title is not 
desirable, he shall so infor the foreign government or _nternational organi- - 
zation concerned, as the case may be, and after such person shall have had a 
reasonable length cf time, te be determined by the Sacretary of State, to 
depart from the United States, he shall cease to be entitled to such benefits. 

(c) No person shall, by z2=son of the provisions of this title, be considered 
as receiving diplomatic stsizs or as receiving any of tke privileges incident 
thereto other than such as sve specifically set forth herein. 

Sec. 9. The privileges, exemptions, and immunicies of international 
organizations and of their —fficers and employeas, and members of their fam- 
ilies, suites, and servants, —revided for in this title, shall be granted notwith- 
standing the fact that th= similar privileges, exemptions, and immunities 
granted to a foreign government, its officers, or employees, may be condi- 
tioned upon the existence c` reciprocity by that foreizn government: Pro- 
vided, That nothing contaimed in this title shell be construed as precluding 
the Secretary of State from withdrawing the privileges, exemptions, and 
immunities herein provided from persons who are nationals of any foreign 
`~ country on the ground thatsuch country is failing to accord corresponding | 

privileges, exemptions, and mmunities to citizens of the United States. 

- Sze. 10. This -itle mzy be cited as the ‘‘Internetional Crganizations 
` Immunities Act.” 
ar 5 TITLE II 


SEc. 201. a ETE OF CIME FOR CLAIMING CREDIT CR REFUND Wirra 
. ZISPECT TO WAR LOSSES 


2 


it a claim for creclit or refcnd under the internal revenue laws relates,to an 
overpayment on account of the deductibility by the taxpayer of a loss in 
respect of property considered destroyed or seized under section 127 (a) of 
the Internal Revenue Codz {relating to war losses) for a. taxable year bagin- 
ning in 1941 or 1942, the ta:2e-year period of hmitation prescribed in sestion 
322 (b) (1) of the Internal Revenue Code shall in no event expire prior to 
December 31, 1946. In th= case of such a claim filed cn or befcre December 
31, 1946, the amount cf z322 credit or refund may exczed the portion of the - 
tax paid within the perioc provided in section 322 (b) 12) or (3) of such zode, 
whichever is appkcable, tc the extent of tae amouns of the dverpayment 
eee to the deduczibility of the loss described in this section. 


I 
4 
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Sec. 202. CONTRIBUTIONS TO Pansion Trusts 


(a) DEDUCTIONS FOR THE. TAXABLE YEAR 1942 UNDER PRIOR INCOME 
Tax Acts.—Section 23 (p) (2) of the Internal Rever-we Code is amended by 
striking out the worcs “January 1, 1943” and incertingz in lieu thereof ‘‘Jan- 
uary 1, 1942,” and oy striking out the words “December 31, 1942” and 
inserting in leu therscf “December 31, 1941.” 

(b) Errective Dats.—The amen dment made ty this section shall be 
applicable as if it had deen made as a part of section 162 (b) of the Revenue 
Act of 1942. 


Sec. 203. PETITION to tan Tax COURT or TRE UNITED STATES 


(a) TIME ror Firine Petrrion.—The second senzences of sections 272 
(a) (1), 732 (a), 871 (a) (1), and 1012 (a) (1), respeciively, of the Internal 
Revenue Code are amerded by striking out the parenthetical expression 
appearing therein and inserting in lieu thereof the following: “(not counting 
Saturday, Sunday, or a legal holiday in the Cistrict of Columbia as the 
ninetieth day).”’ 

(b) Ervrective Dare.—The amendments made by this section shall take 
effect as of September 8, 1945. 

Approved December 29, 1945. 
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THE JURISDICTION OF THE SECURITY COUNCIL OVER DISPUTES 


By CLYDE EAGLETON 
Of the Board of Editore 


Chapter VI of the Charter of the United Nations has generally been 
regarded as one of its most -poorly drafted parts;! and the experience of the 
Security Council in desling with cases recently comiag before it has both 
evidenced the uncertainties of the text.and added tc the confusion as to its 
meaning. The difficulties of the Council were incresesad by the tendency of 
members to disregard the text of the Charter aad by the lack of Rules of 
Procedure. As a result important issues have been raised, especially in the 
Soviet-Iran case, and more particularly as to tae decision that a dispute 
exists concerning which the Council may make recommendations. 

To evaluate and interpret the procedure for the pacific settlement of 
disputes under the Charter of the United Nations certain general char- 
acteristics of that system’ must be borne in mind. ‘The United Nations was 
planned as a security system, and the Security Coure:] was made primarily 
responsible for the security function therein. This function was regarded 
as including the entire range of adjustment of cifferences between nations 
and it was sought to leave to the Security Council a lerze degree of flexibility 
in handling such differences. The Security Couacil was, consequently, not 
restricted to legal prineiples, solutions, or procedures . security was set above | 
justice, and the establishment of order was to precede the reign of law.? 
The jurisdiction of the Council was to include mot merely formal disputes 
but also situations which might give rise to friztion or disputes; in other 
words, the Security Council was to be able to r2ach back to the causes of 
war. 

While the field of action of the Security Council was thus broad and largely 
exclusive, its actual authority was stringently limitec, and the freedom of | 
action of sovereign states was carefully protectet. Five of the six articles 
of Chapter VI are devoted to settlement. by the states parties to the dispute 
themselves, through means of their own choice: and it was only through 
the insertion at San Francisco. of four words in what is now Article 37 that 

1“There are those who feel that the provisions of the Dumbarton Oaks Proposals on 
pacific settlement were among the least satisfactory provizions of that document. At the 
Conference, considerable well-founded criticisms of these previsions were voiced. The 
view was expressed that they were not carefully thought out, that they were illogical in 
arrangement, and that they were repetitious in their phraseology.” L. M. Goodrich, “The 
Pacific Settlement of Disputes,” American Political Science Review, Vol. 39 (1945), p. 968. 
See also UNCIO, Doc. 992, T11/2/27, p. 1. 

2 See G: A. Finch, “International Law in the United Nazione Organization,” Proceedings 


cf the American Society of International Law, 1945, pp. 28-40; ©. Eegleton, “International 
Law and the Charter of the United Nations,” this JOURNAL, Vol 39 (1945), pp. 751-754. 
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the Council was given any jurisdiction of its own over terms of settlement. 
This jurisdiction was limiczd to recommendation, and there is no legal 
obligation upon th2 parties to accept such recommendations, nor any legal 
right on the part cf the Urited Nations to enforce them—unless indirectly 
under Chapter VIL? The arocecure of paciiic settlement is based upon the 
theory that the states have a right, as well as a duty, to settle their differ- 
‘ences by agreement amonz themselves. The Security Council cannot 
settle a dispute; it can on exhcrt or reccmmend. The facs that all of 
Chapter VI, with the exception of four words i‘‘such terms of settlement’’) 
is devoted to procedures tzcougk which the parties may choose their own 
means and their awn terms of settlement manifests the emphasis of the 
Charter upon the right of sovereign states to settle their disputes in their 
own fashion. This emphasis must dominate in any interpretation of the 
Charter provisions for pacific settlement. 

There are three stages in the procedure of pacific settlement—four, if one 
may be added from Chapter VII. In the first stage the Security Council 
does not appear az all; in the second stage the Council may recommend 
procedures, which the parias may or may not accept; in the third stage 
the Council may eR which again 
they may accept or rot, as tey Choose. Finally under Article 39—which is 
no longer in i domain of zacifie settlement—the Council may declare that 


a threat to the pezce exists, perhaps as a result of failure to accept its rec- 
“ommendations, and call int play theoretically vast powers or enforcement. 
The matters to be considered in this essay fal within ths first, or at most the 
first two, of the stages menz:oned. In no case yet has procedure advanced 
beyond these two steges. | : 


I 


Article 33, which had been third in the series of tae Dumbarton Oaks 
Proposals, became the first ‘tem in Chapter VI of the Charter because, as 
the Rapporteur of zhe drafting subcommittee reported to Committee III/2: 

The most important idea of the text was the principle that members 
of the Organization should undertake to settle their dispuze by pacific 
means, and this previsizn acccrdingly had been placed at the beginning 
of the Chapter.* i 

Though the explaration w=s sound the result was to confuse the chrono- 
logical order somewhat. This shronclogical order would ozdinarily be 
expected to be as fcllows: (1} appeal by a Member, or party; (2) decision by 
the Security Council that the case presented was of the type which put into 
effect the obligation to seek a peaceful settlement; (3) recommendation by 
the Council, 2ither general or specific, that the parties seek to achieve a 








3 See the statements by Serator Connally and Dr. Pesvolsky befcre the Senate Committee’ 
on Foreign Relazions, Hearings, PO Congress, First Seasion, pp. 271~273, 275-278. 
4UNCIO, Doe. 992, IIL/2/27, 1 1. . 
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settlement by means of their own choice; (4) reference to the Council, when 
such means have failed, for recommendation bv tke Loane of terms -of 
settlement.’ 

Some confusion might have been avoided had- the Charter provisions 
begun with the intervention of the Council, but :t was understood that the 
effort or the obligaticn of the parties to arrive at a settlement by agreement 
between themselves need not wait upon a decision by the Council. The. 


great emphasis placed upon the right of the parties to settle their dispute in 


their own way thus introduces a stage anterior to any action by the Council, 


and in which the Counell_ has no share. This first stage is decision by the 


parties, on their own initiative, to seek a settlsment. The decision may 
refer to a dispute of tne type which they are okligated to settle, or it may 
refer to any sort of a dispute; this is made superfuotsly clear by Article 38 ° 
They can choose whatever means of settlement they wish, including ref- 
erence to the Security Council itself; but it is cuite clear that in this first, 
or preliminary, stage the Security Council has no jurisdiction of its own.” 
The action taken is entirely voluntary, and covers either a situation in which 
no obligation exists to settle, or one in which an cbligation exists and is being 
discharged by the action taken. 

The Security Council may at any time, upon -ts cwn initiative, or that of 
a Member, or of the Secretary-General, investigate z0 ascertain whether the 
dispute is one “‘the continuance of which is likely to endanger the main- 
‘tenance of international peace and security.” It could do so if it felt that 
the measures being taken by the parties were inadequate, or that they were 
unduly dominated by ore of the parties, or for other reasons. The partiés, 
however, have a preliminary opportunity to maze taeir own decision, before 
the Security Council does so;’ and it woul be superfluous for the Council to 


5 “The normal sequenc2 of events contemplated in the Dumbarton Oaks Proposals would 
be as follows:—(1) The Security Council, either on its own initiative or at the instance of 
individual States, would investigate a dispute, or a situation kkely to give rise to a dispute, 
in order to determine whether its continuance would be | kely to endanger the maintenance 
of peace; (2) if the parzies failed to seek by peaceful meaas of their own choice a solution of 
any such dispute, the Sesurity Council would be under + duty to call upon them to do so; 
(3) if the parties failed tc reach a solution by peaceful m-ans, and the Security Council was 
of opinion that the continuance of the dispute would emdanzer the maintenance of peace, 
it would recommend to the parties appropriate procedures or nethods of adjustment . . .”: 
Report by the Australian Delegates, United Nations Conference on International Organization 
(Canberra, 1945), No. 118. | 

8 This was a Four Power amendment introduced orignally as the first sentence of what 
became Chapter VI.. UNCIO, Doc. 288, G/38, p. 34. 

7 “Tf the dispute has po sch cnaracter, the Council skall remain passive. It is also clear 
that ordinarily the Co.rcil will make such a decision af:er having investigated the dispute 
under Article 39”: L. M. Goodrich and E. Hambro, Charter of the United Nations, Com- 
mentary and Documenis, 1946, p. 144. 

8 The delegate of Mexico (Mr. Padilla Nervo), in the course of the debate over the Leb- 
anese-Syrian affair, said: “This Council has not to decide whezher it is a question of a dispute, 
and that it has no inportance; that is a question that ^as to be decided and is within the 
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intervene if the parties ware already adequately seeking a settlement. This 
is borne out by the dominating theory that sett.ement must be by the 
parties themselves; by tke fact that the Securit Council, even if it inter- 
vened with such a decision, could only recommenc a procedure to the parties, 
to which they would not de bound; and by paragraph 2 of Article 36, under 
which the Council should take mto consideraticn any procedures already 
adopted by the pacties. 

If, however, the parties ave not adequately sai a settlement, or if they 
are not agreed that their dispute is one which they are obligated under 
Article 33 to settle the Secarity Council can make the decision establishing 
the obligation and, as wil be argued later, must maze that decision. A 
party may claim that the dspute is not one of the type described in Article 
33, and consequent y that no obligation rests upon kim and that the Security 
Council has no rigat to make recommendations zoncerning it. Reserving 
for a moment the position cf the Security Council in steh a casa, it is to be 
observed that this claim was made by.the Sovie. Government in the first 
Iranian case. 

The Iranian appeal was made in such confused terms zhat it is not possible 
to ascertain upon what prozedural basis it was oferea ;? but it necessarily 
raised a question as to what the Security Council should do abcut it. The 
Soviet delegate (Vyshinsky) argued that the issue wes one which could and 
should be settled through bilateral. negotiation, and that such negotiation 
was in process in a manner satisfying to both perties. consequently “the 
conditions envisaged by Art.cles 34 and 35 of the Charter” were not pres- 
ent.” He presumably mesat by this that the matter was not one “the 
continuance of whicn is likely to endanger the maintenance of international 

peace and security.” He was sf ructed, he said, to prove to tae Security 
Council that the master was ffe waich should not te discussed by it at all,” 


jurisdiction and criteriom of the party that is bringing the matter to the Council. All the 
articles of the Charter express thst clearly, The only shing ha> tte Council has to decide 
is whether that dispute-or that situc.tion or the prolongation of thatsituation or that dispute 
is likely to endanger the seace. Da that, the Council has to give a decision . . .”’: Journal 
of the Security Council (hereinafter vited a3 Journal), p- 270 {No. 18). 

- ° The Iranian note of January 19 claimed that interference of the Soviet Union in Iran 
had produced a “situation” which might lead to internatioral Zriction. It then asserted 
that negotiations had fated—whccl: woulc apparently lead into Article 37. However, the 
appeal was based upon Article 35 (_), “so that the Council may investigate tke situation” 
(which could only- be fer the lim ted purpose of deciding the trpe of dispute) “and 
` recommend appropriate terms o? zettlemant” ‘which could oniy be done under Article 
37). Journal, p. 14 (Nw. 2). In his note of January 26, the Iranian delegate referred 
to aggression, though he did noi eppeal to Article 39; mainwaired that the conditions of 
Article 25 (probably sa tapograpaical error) were present: and asked for the investigation 
of “this dispute": Same. pp. 32-37 {No. 4 l 

u In his note of January 24: Same, pp: 17-19 Wo. 3). 

u Same, p. 22, When zhe President announced that the metter had been placed on the 
agenda, Mr, Vysninsky asxed: “ Would it m2an a discussion of this matter in substance or on 
whether it should be discussed by the Council at all?” 
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At the third meeting, Mr. Vyshinsky stated that he vould agree to discussion 
provided it were Kmited to the “procedural aspec”’ of the question.” In 
his reply to the Iranian presentation, which went into substance, he said 
that he would deal only with procedure, and reiterated that the Iranian 
claims “cannot be discussed by the Security Courel since they do not meet 
the conditions specified in the Charter.” He zlaimed that the Iranian 
Government had been satisfied with the negotiazions, and said that if the 
new Government were'not satisfied, the Sovies Union was ready to continue 
negotiations with it. - He argued that Article 34 ‘‘s absolutely inapplicable 
to the question urder consideration, since it relates to a dispute or situation 
of quite a different order,” and concluded by suggesting that the Soviet 
Union and Iran should be given the opportumity tc settle the matter. At 
the end of this debate, the President observed thet “if the Council should 
accept the view that there is a dispute,” the Soviet Union would not be able 
to vote.” 
In the Indonesian affair, the delegate of the Netherlands (van Kleffens) 
asserted : 
Now, lock ng at this matter from the viewpoint of the Charter . . 
I observe, first of all, that there is no dispute. I observe in the second 
place, that taere is no situation threatening io endanger international 
peace and security ... in the third place. there is no international 
friction which may lead to infringemen; of tae peace. In the fourth 
place, I deny that there is an-infringement of Article 1. Fifthly, 


and this is my conclusion, there is, therefore. no case for the Security 
Council to dael with. 


Similarly, in tke Lebanese-Syrian affair, tke die of France (Bidault) 
said: 

... one of two things—either there is a dispute or there is not a 
dispute. If there is a dispute, then it must b= settled under Article 33 
which recommends that disputes shall be settled in the first place by 
means of negotiations, and it does not sez any limit to the scope of these 
investigations. If, on the other hand, Articte 33 does not apply then 
there is no dispute involved, but then I wonder what we have been 
doing here?! 

In each of the above cases the decision of the Security Council was to 
refer the matter back to negotiations between tae parties and in no case 
was a formal decision taken that the dispute war one “the continuance of 
which is likely so endanger the maintenarce >i international peace and 
security.” The actual result was to concede the =rgument in each case that 


2 Journal, p. 4& (No. 5). 13 Same, pp. 53-57. u Same, p. 58. 

16 Same, p. 189 (No. 19). The Australian delega-e hat no objection to setting up a 
committee of enquiry, but said “If I am asked to vote on the specific question as to whether 
the military actions of the British troops in Indones.a threaten the maintenance of inter- 
national peace and security, thus providing a basis for ction vy this Council under Article 34 
of the Charter I fee bound to answer ‘No’” (italics proviced): Same, p. 232 (No. 13). 

18 Same, p. 322; see also p. 389 (No, 16). 
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since no dispute of the type m2ntioned in Article.33 existed, the settlement 
of the affair should be left to tae parties themselves. In eazh case, however, 
matters were introduced, toth into the debate and into the resolution 
proposed or adopted, which leit unsertain whet was the true intent of the 
Council. 
Il 

_ The only type of dispute vlich the parties are obligated to settle, and’ the 
only one with regard to whea the Security Council is permitted to make 
recommendations either of pec cédure or of terms of settlement, is one “the 
continuance of whick: 1s likely to endanger the maintenanze of international 
peace and security.”-’ The Security Council may also deal with “any 
situation which might lead tc international friction or give rise to a dis- 
pute”; no obligation is stated for the parties, © any, to a “situation.” In 
either case decision as to whether the dispute or the situation is of the type _ 
stipulated is made by the Secirity Council under Article 34, and must, it 
is believed, be made by the Sec.rity Council before it is enabled to make any 
recommendations concerning either procedures or terms cf settlement. l 

It has been maintzined that a Member, or party , may, by Article 35 (1) - 
put a matter upon'the agenda af the Security Council, and that the Council 
is thereby obligated to treat it ds a dispute or situation.“ Assuming that 
the phrase “bring to the atteation of the Security Council” has the effect of 

“putting the item upon the azenda” (whatever that msy mean), it does 
not follow from either phrase <aat tae. Council is thereby bound to regard 
the matter as a dispucve, or as-a situation, upon the mere allegation of the ` 
party making it. To assert th?s would be to deny to the Council the right 
of decision which is acsually græn it by Article 34. A state may make the 
claim before the Courcil that a dispute or situation exists, but if this allega- 
tion were interpreted to bind the Council, Article 34 woulc be useless. If 
this claim were admitzed, or i the Council in a particular case should fail to 
make.a decision, various difficaies would appear. Should the parties agree 
and meet their cbligations undsr Article 33 (tae firs} stage, as cescribed 
above) action by the Security 2 Council would be unnecessary and undesir- 
able. if the parties dd nat agree conflicting possibilities would arise: (1) 


i Goodrich and Hambre, p. 141. 

18 This claim is sometimes mace by >ersons who wish to strengthen tae Security Council, 
or the procedure of pacific settlemeat Thus Mr. Bevin, who gave listie consideration to 
procedural limitations, said: “If anr azcuser State says there is a dispute, shen there is a 
dispute, and if a State makes a charg: agairst another State, and then the State against 
which it-is made repudiates it or contests it, then there is a dispute, end the Council can 
make its recommendations.” Mr. vaz Kleffens, with whom he though: he was in agree- 
ment, took exactly the oppcsite viewpoint: Journal, pp. 257, 262, 270. Professor Quincy 
Wright, in remarks made et the recant meeting of the American Society oz International 
Law (which will appear in. che fortl.ceming Proceetings) takes a positicn similar to that 
of Mr. Bevin. 
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a party could insist tha: the dispute was one of the prorer type and therefore 
that the obligations imposed by Chapter VI, both upon sie other party and 
upon the Security Council, were binding;!® (2) ¢ part: could, on the con- 
trary, insist that the matter was not of the prover tyre and thus exclude 
not only any obligasion for itself under Article 33 zuz any right of the 
Security Council to make recommendations. The situacion thus produced 
would be impossible, and if possible would be undesirable, since the parties 
are not disinterested. The Security Council manifestly coes have the power 
to make the decisior shat a dispute or situatior is of the designated type, 
and cannot be bound by the mere allegation of a state ar party. 

The Dumbarton Oaks Proposals may be adduced :n further support of 
the above conclusion. In the order of articles there laid down the au- 
thority of the Security Council to investigate and dacide came first, and 
what is now paragranh 2 of Article 33 therefore follow=d*° as did everything 
else, upon this decisien by tre Council; it would not be reasonable for the 
Council to call upon the parties to settle their. dispeie until it was first 
established that the dispute was one for which en ob~gation to settle could 
be asserted. While the published records of tha UNCIO are too summary 
for this purpose, tLe verbatim record of discussions vould disclose many 
statements made by delegates indicating thei: accestance of this logical 
sequence. Dr. Pasvalsky, explaining Article 34 to the Senate Committee 
on Foreign Relations, said: 

The Securitr Council is empowered to make :nvestigations here for 
a definite purpose—for the purpose of determining whether or not the 
continuance of s dispute or situation is likely to endanger the main- 
tenance of insernational peace and security, because the Security 
Council, as is indicated later on, takes action. wlr when it determines 


that a particuler dispute is of such a nature that its continuance is 
likely to endanger the maintenance of internationa. peace and security.” 


19-4 Tf we have to establish commissions of inquiry simply becaus2 a Member of the United 
Nations thinks fit to b-ing a charge against another Stats or Government, this organization 
might well soon become an obncxious tool of international ill-Gaing. Al sorts of accusa- 
tions of one sort or anotzer would then be presented to she dsiciment of peaceful relations, 
and that would seem h ghly undesirable.” Van Kleffens at the 37th meeting of the Council. 

20 The transfer of this paragraph with the Article to which .t was attached (see note 4, 
p. 514, above) was illogizal and produces confusion. The paregriph is in any case unneces- 
sary, since this right of the Council to exhort the parties is thres tim.2s repeated in Chapter VI. 

217 make this statement upon the basis of my own detailed actes of discussions in Com- 
mittee ITI /2 and its drafting subcommittee ITI/2/B. See alec rote 5, p. 515, above. 

2 Hearings before tha ommitiee on Foreign Relations, U. S. =srate, 79 Cong., 1st Session, 
p. 271. A colloquy bezween Senator Burton and Dr. Pasvclsky may also be quoted (pp. 
284-285): 


Mr. Pasvolsky: Senator, the question of the dafinision 3f danger to international 
peace and securi-y or threat to international peac> ani curity necessarily has to be 
left to the determination of the Council. 

Senator Burton: I want to be clear that it is noi suicisat to meet the requirements 
here that there is an international dispute and daager >? breaking international peace 
between the two cf them. : 

Mr. Pasvolsky: You see, the purpose of this ‘if? cdaus2 Larcicle 37] is that the Security 
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_ The necessity for such a décision préalable by tae Security Council is 
further demonstrated by the voting procedure in subsequent action.* If 
‘the rule is to be applied that disputants are not permitted to vote, there must 
be authoritative determinstion that there is a dispuse; who ere the parties 
to the dispute; and, alterratively, whether it is a “situation,” the. conse- 
quences of which as regards voting are not yet krown. Without such 
determinations it would be. impossible to say who wes entitled to vote in 
each case. 

The above discussion may now be illustrated from cases which have been 
considered by the Security Council but it should be observed that no 
serious consideration was given to such questions cf. procedure and that 
both the dekates and tha decisicns taken were confused and of uncertain 
value as precedents. 

The USSR, in a nots cf Canuary 21, 1946, asked the'Securijy Council to 
discuss the situation in Greece, and to taka measures previded by the 
Charter to remove the situatior.24 Mr. Vvshinsky, presenting the oral 
argument, passed by all the procedural questions wach he had raised in 
the earlier Iranian case, leat at once into substances. and demanded the 
“quick unconditional withdrawal of British troops rom Greece.” Mr. 
Bevin, indignant at the cLarge and eager to refute it, also argued on the basis 
' of substance, and demanded from: the Council an answer to the question 
whether British action in Gr2ece was endangering the peace of the world.” 
Mr. Stettinius thought that the Council would not be justified in regarding 
the situation as one likely tc endanger peace, and addad: 

Without such a finding the Council has no autaorily to recommend 
appropriate procedures cr methods of adjustment. I do not believe, ` 
therefore, that it would be wise for the Council tc take formal action 
in this case.?? 

Mr. Bevin rejected the proposal of Mr. Vyshinsky to say that 


in view of the declaration by the representative of tae United Kingdom 
that the British troops will be withdrawn as soon as possible the Council 
is of the opinion that the question has been exhausced | 


Council has +o determine that a particular dispute in fact is 3f such rature that its 
' continuance would be likely to endanger the maintenance of mternational peace and 
security. . The Secuzizy Czuncil, Lowever, has to be the judge as to whether the ' 
dispute i is of such a nature thas it should intervene and take arion. 


23 “But since the answer tc the cuestior whether that matter is £ dispute or a situation 
has consequences; consequences, namely, with regard to the voting procedure, I do not think 
that, in the final analysis, it car: be left to tàs parties to decide wheth=r a matter is a dispute 
or a situation, and that is a question that should be decided by the Council having heard the 
development of the parties’ statements”: Mr. van Kleffens, Journal, p. 270 (No. 15). 

#4 Same, p. 14 (No. 2). 2 Gams, pp. 87-92 (No. 7). % Same, pp. 32-100 (No. 7). 

27 Same, p. 120 (No. 8) (italics supplied). The President, speaking as the delegate of 
Australia, said: “If we look at tae terms of the Charter itself, we fnd that action by the 
Security Council is called for only 2 there is a dispute, the continuanze of which is likely to 
endanger the maintenance of incernational peace and security.” He suggested that the 
Council should decide this question, and observed that his answer would be “No.” 
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and demanded a “straight answer” to the question wheather his Government 
was endangering worlc peace. If it were not, he said, “Then the function 
of the Security Counzil :s finished.” Mr. van Blefters asked if the parties 
to the dispute could vote. To this the President reafisd: 

The Council kas not declared the matter to be a dispute, and at such 
time as the Counzil declares any situation to be = question of dispute, 
in that way it beings into operation Article 27 of she Charter.?® 

Mr. Bevin’s question was never answered; indeed, the Security Council 
as such took no decision. It permitted a statamens to be issued by the 
President of the Courcil, which merely took note sf statements made, 
expressed neither condemnation nor approval of the estion of British forces 
in Greece, and declarec the matter closed.*° It was definitely not a formal 
decigion under Artide 34, and it may be interpr2ted a3 a refusal to consider 
the matter as a diepaze or situation of the type which would enable the 
Council to make recommendations of its own. 

Another note on Jenuary 21, this time fram ibe Ukrainian delegate, 
brought to the attention of the Security Council ths situation in Indonesia, 
which it regarded as ecvared by Article 34, and askec the Council to “carry 
out the necessary investigations and to take the msesures provided for by 
the Charter in order tc put an end to the present situztion.’”’*! Mr, Manuil- 
sky asked specifically for the appointment of a com=ars8sion to investigate on 
the spot.? Mr. Bevin claimed that no charge was made that the situation 
endangered peace, and Mr. van Kleffens emphatiaslly asserted that there 
was no dispute and therefore nothing for the Counzil to do. Mr. Manuil- 
sky suggested thai the commission might decide that the Netherlands 
Government had tazen a wrong action or a righ? action; and he made a 
proposal under whick the commission would ‘‘eszeblish peace in Indone- 
sia.” No such autdority is given to the Council, c? course; it can investi- 
gate only to decide whether a dispute of the stipuleted type exists, and if 
such a dispute dic azist, the Council could co no more than recommend 
procedures to the perties. The Ukrainian prcposal was lost, the President 
declaring that the vate was taken under Art.cle 27, paragraph 3. Other 

28 Journal, pp. 126-128, 

39 Same, p. 181. Tae President asked if it was.desirzd “=a take a vote on the question 
as to. whether this showld 5e regarded as a dispute, thus dringirg into operation Article 27?” 
Later (p. 134), Mr. V-sninsky claimed that Article 27, paragraph 3, should apply to voting 
on the proposal, and theraby threw proceedings into confusion. 

30 Same, p. 177 (No. 10). 

3 Same, p. 15 (No. 2}. 

34 Same, p. 182 (No 10%. In the debate it appeared shat delegates regarded the appoint- 
ment of such a commission in general as desirable, us ac -nstrument for obtaining the 
necessary facts and fer satisfying public opinion that she Cocncil was working efficiently; 
but the delegates thoaght that it was unnecessary in the present case. 

3 Same, pp. 183, 139. Mr. van Kleffens’ words are quoted.in note 15, p. 517, above. 


H Same, p. 244 (No. 13). The Egyptian delegate’s proposal stated terms of settlement 
to be executed by the United Kingdom! Same, p. 248, 
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proposals likewise failed, and the President declared the matter closed.* 
Again it seems clear that the Security Council did not regard the situation 
as one of the type designated and therefore took no jursdiction and made 
no recommendations. 

On February 4 a communication from tie heeds of the Lezanese and 
Syrian delegations brought to the attention of the Security Council under 
Article 34 a “‘dispute.’3 When the President suggeste 1 that, rather than 
pass upon the question whether a dispute existed, the two delegates be 
seated without reference to that question, Mr. van KleftEns replied that he 
had no objection to seating the delegates, but that 

This should not be taken to mean that if anv Memcoer State says that 
there is a dispute, the Council is bound to accept as a fact that there is 
a dispute in the technical sense of the term.*’ 
The delegate of Brazil hoped 
That in the future the Council will establish the fict taat no simple 
letters, unsubstantiated, can be accepted by the Council. It is not 
enough for a Member to say there is a situation or a dispute in a single 
letter, without giving the reasons for it. The next tme we have such 
a letter or request I think the Council will be able to decide, before 
asking the member or members interested to come to zhe table, whether 
it is a dispute or a sitaation, but we canrot do that now.*8 
Mr. Bevin, in a somewhat confused statemert, seemed t> believe that the 
mere presentation of an sccusation established the fact that there was a 
dispute, a position which was immediately Sani 3y the Egyptian 
delegate: 
. Isay it is for the Co incil to decide on any oczasion vhether a dispute 
or situation exists.*° 
The delegate of Mexico made a more precise d_stinction, te- the effect that a 
party can call it a dispute, but the Security Council must decide whether it 
is a dispute, the continuance of which is likely to endanger the maintenance 
of international pease and security.“ Mr. Vyshinsky alsc agreed 
that it is not enough to say that because a party ennounces that a 
conflict exists, the Council must agree that a conflict Joes exist. It is 
for the Council in every case itself to determine whetier or not a con- 
flict does exist. J agree with Mr. van KleTens when Fs insists that tae 
Council had the right to decide and the duty to decide -his question. 

The delegate of Lebanon demanded the immediate withcrawal of British 

and French troops and various proposals attempted directly or indirectly to 


% Journal, pp. 252-256 (No. 14:. 3 Sarre, p. 139 (No. 3). 
37 Same, p. 267 (No. 18). 38 Sarre, p. 28. 
39 Same, p. 269. 40 Sanæ, p. 369 (No. 15). 


41 Same, p. 271 (italics supplied) Itis, however, difficult to fnd const&iancy between this 
clear statement and the positions zaken by Mr. Vyshinsk= at pp. 298, 3 9, 342, in which he 
asserts at one time that there is a dispute and at another time thst “it ic the busiress of the 
Council to decide” whetaer there is a dispute. Ad hoc argumentation has not been un- 
common in the Security Council discussions. 
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include this demand without having decided thas a dispute existed. The 
delegate of France noted that an appeal was being maze to the Council 
without proper efforts on the part of the parties themselves under Article 
33 to adjust the situation; and Mr. Stettinius remarked tkat the possibilities 
of Article 33 had not ret been exhausted.#? Others argued that negotiations 
should be continued end varicus proposals were offered to this end, most of 
which sought also to include directly or indirectly tae Lebanese demand. 
The Soviet delegate pressed for a more definite statz=mext of the purposes 
and content of the negotiations.“ The Security Ccunc! had not yet put 
itself into a position in which it was qualified even to rscormmend procedures, 
much less so definite a term of settlement as withcrawal of troops on a 
specified date; and Mr. Bidault in reply stated quite accurately the situation 
under the Charter: 

If there is a d:spute, then it must be settled under Article 33 which 
recommends that disputes shall be settled in the first place by means 
of negotiations, and it does not set any limit to she scope of those 
negotiations. H, on the other hand, Articl2 36 dozs not apply, then 
there is no dispute involved. 

Solution of the problem was facili ony though procedure was left un- 
certain, by the willicgness of the United Kingdcm and France to agree to 
the withdrawal of their troops. -Both announced that they would abstain 
from voting, without vrejudice to future procedure. The proposal of Mr. 
Stettinius at last received seven votes, only to meet with an objection from 
the Soviet delegate that his vote was against it and that it had not, there- 
' fore, been adopted, under Article 27, paragrapa 3 Mr. Bevin and Mr. 
Bidault agreed to this interpretation of the voting procedure, but asserted 
that they would nevartheless carry out the expresse? desires of the Council 
members. While ib is difficult to draw conclusion: from this handling of 
the Lebanese-Syriam affair, it was strongly =mpiras:zed by individual 
speakers, as has been shown, that the Council must decide that a dispute 
exists, and that, even after such a decision, the Council must leave it to the 
parties to settle by means of their own choice. 

Finally we have tc consider the second Iraniar case, in which the problem 
above raised was brought to a head by a memorandum from the Secretary- 
_ General. It should be recalled that the Soviet Jelezate had steadily main- 
tained, during the irst consideration of the Iranisn eomplaint, that the 
matter was not a dispute of the type calling for intervention by the Security 
Council, and that the action taken by the Council supported this view by 
suggesting that negotiations be continued. 

The Iranian note cf March 18, 1946, called attenticn, under Article 35 
(1), to a “dispute” which had arisen by reasor of new developments, and 
asked for ‘immediate end just solution of this c:spute by the Security 


a Journal, p. 291 (Na. <6). 43 Same, p. 322. 
“Same, p. 322; sea abc p. 339. # Same, pz. 346-347, 


524 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Council.” The Soviet delegate (Gromyko) again argued that negotistions 
had been in progress and Lad indzed “‘resulzed in a positive solution azreed 
to by both the governments concerned.”*7 Mr. Byrnes, supported by the 
delegate of the United Kingdom and others, insisted that such a unilateral 
statement was not sufficiant. Mr. Gromyko then charged Mr. Byrnes 
with taking the following position, which he said was co ntzary to tae Charter: 

The fact that the Security Council receives a communication from a 


Member of the United Nations is sufficient to maze it necessary for the 
Security Council to examine that communication as to its substance.*8 


Mr. Byrnes, at the following meeting (26tL), replied that he had not dis- 
cussed the merits of the Iranian proposal, and zalled for a vote on the 
motion of the Soviet delezate that the item shculd be deleted from the 
agenda.*#® This motion having been defected, Mr. Gromyko called at- 
tention to his note of March 19, asking for delay until April 10.°° After 
much debate the Soviet request was denied wherzeupor. he withdrew. an- 
nouncing that he would not attend discussicn of the Iranian question until 
April 10. When the Iranian representative had been admitted to the 
Council table Mr. Byrnes interrupted his presentation to insist that he 
confine himself to the question of postponement and not enter into the Zacts 
of the case. At the 28th meeting the Council agreed to Mr. By-nes’ 
proposal that both parties be asked to report by April 7 upon the existing 
status of negotiations and particularly “‘whether or not she reported with- 
drawal of troops is conditicned upon the conclusion of agreements between 
the two Governments on other subjects.” At the 29th meeting a letter 
“ was read from the Iranian representative denying that negotiations had 
achieved an understanding between the parties; buz immediately thereafter, 
in reply to a question from: Mr. Byrnes, he expressed willingness to with- 
draw his complaint if the Soviet Government would give unconditional 
assurance that its troops would be withdrawn by May 6 and provided 
that the matter should remain upon the agenda of the Sesurity Council." 
Mr. Byrnes thereupon, et the 30th meeting, offered £ resolution which 
took note of assurances that Soviet troops wculd be withdrawn in five oz six 
weeks and that current negotiations were not connected with this with- 
drawal; expressed solicitudes that Soviet troops woulc rot be used to in- 
fluence negotiations; and resolved to defer further proceedings until May 6, 
at which time both parties would report-ani the Counc! should consider 


48 Journal, p. 352 (No. 17). 

47 Same, pp. 366-369, 378 (No. 19). He asked that it should therefore be deleted from 
the agenda, apparently meaning ky this that the Security Council should give up its claims 
to jurisdiction over the matter. See alsc pp. 375-376. 

48 Same, p. 375. 

49 Same, pp. 381-382 (No. 20). 50 Same, p. 353 (Nc. 17). 

5t Same, pp. 418, 420 (No. 21). - 52 Same, pp- 428-9. 

83 Same, p. 438 (No. 22). 5 Same, pp. 450-454 (No. 23). 
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what further proceedirzs were required. This resalution was agreed to, 
the Australian represertative abstaining partly b2cause 


before any of the measures in Chapter VI can be considered by the 
Council, or a postponement granted, in fact before eny decision at all 
is taken, we have to ascertain the facts, once the case has been ad- 
mitted to the agenda. .. . We went straigt from a procedural ques- 
tion of postponem=:nt to a final resolution wishout even having decided 
to investigate tha sase.*® 


The Soviet delegate immediately filed a demand that -he Iranian question be 
removed from the agerza, on the ground that the resolution was “incorrect 
and illegal, being in conflict with the Se of she United Nations.” He 
noted that: 


Such a resolution of the Security Counzil might have been’ well- 
founded, if the position in Iran had threatered international peace and 
security, as provided in Article 34 of the Charter of the United Nations. 

Under the Charzer, the Security Council may investigate any dispute 
or any situation which might endanger ihe maintenance of inter- 
national peace and security. It is, however, qrite obvious that such a 
position did not snd does not now exist in Iran, sce that the Security 
Council had no resson to give further consideration to the Iranian ques- 
tion of 6 May.’ 


When the Security >uncil assembled on April 16, it was confronted, ap- 
parently to its anrovance,®® with a memorardum from the Secretary- 
General. The Iranit. Government had, on the preceding day, withdrawn 
its complaint, thereby strengthening the Soviet argiment that the matter 
should be removed from the agenda, and the Ccuincil had debated the 
request inconclusively. It now had to face tie following argument ad- 
vanced by the Secretary-General: 


The Council was originally seized of the dizpute under Article 35, 
Paragraph 1. Now that Iran has withdrawn its complaint the Council 
can take no act:ou under Article 33, Article 36, Article 37, or Article 38, 
since the necessary conditions for applyirg ‘these articles, namely a 
dispute between iwo or more parties, do not sxist. The only article 


s Journal, p. 458 (No. 22). This should be compared wih th= statement of Mr. Stettinius, 
quoted at note 27, page 52), above; with the charge made by Mr. Gromyko that Mr. Byrnes 
wished. sto deal with sabroe at note 48, p. 524, above; and with Part ITI, below. 

58 Same, pp. 463-464 Na. 24). Colonel Hodgson’s meaning was, however, rendered un- 
certain by his remarks mse at the following meeting (82nd). 

57 Same, pp. 489-490 <P. 25). 

53 The annoyance was probably due mostly to surprise at the sudden and unexpected 
character of the move. It is believed that the Secretariat sbould be encouraged and not 
spurned in such matters. _ts officials represent the interr ational cammunity and should be 
able to offer disinterested, impartial, and expert advice. It is their function to uphold the 
Charter as against natioral interests, and encouragemert of their efforts in this function 
will serve to build up respest for the United Nations. The Security Council has now, 
according to the newspapers of June 8, affirmed the right of tae Secretary-General to inter- 
vene in such matters. : 
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under which it can act at all is Article 34. Buz that article, as has 
already been said, can only be invoked ty a vcte~-o investigate, which 
has not been taken ow even suggested in this cas, It is therefore 
arguable that, folowiag withdrawal by the Iranian representative, the 
question is automatizally removed from the agenda unless (a) the 
Security Council votes investigation under Article 34 or (b) a member 
brings it up as a situation or dispute under Article =5, or (3) the Council 
proceeds under Article 36, Paragraph 1, which wo_ld appear to require 
a preliminary finding that a dispute exists urde- Article 33, or that 
there is “a situation cf like nature.” i 
The memorandum went om to consider the arzumert (aat onee a matter is 
brought to the attenticn ol the Security Counzil, it no nger belongs to the 
party but to the Council ard observed that, granted thë ergument, the only 
way in which the Courcil could exercise its right would be uncer Article 34, 
and it had not done this.5® 
The viewpoint expressed. by the Secretary-Generel was, however, rejected 
by the Security Council at its 36th meeting. This decEion was based upon 
a report from the Committee of Experts, in which a m3jority held that 
even after an agreemem: has been reached between the parties, circum- 
stances may continue to exist (for exampls, the zondizions under which 
the agreement has beer negotiated) whica allow fears regarding peace 
to subsist and whieh justify the maintenance of the question in the list 
of matters with which 15 is concerned. . 


The majority group further zriticised the Secretary-Gersral’s memorandum 
as too narrow in that it dea.t only with a “dispute” arc. treated the dispute 
merely as a lawsuit and in that it misundertood the funs.ons of the Security 
Council (which is not a cour: of justice) and its competence, waich includes 
situations. It found « broader base for the autkorty of the Security 
Council: | 
The Charter has in fact invested the Security Council, especially 
under Article 24, with certain political functions cf primordial im- 
portance by conferring >n it zhe primary respoasizility for the main- 
tenance of internationa. peace and securitr.® 
It may be said of the two documents that they proceed in parallel lines, 
in opposite directions, withcut touching each other. “ke argument pre- 
sented by the Secretary-Gereral was a strictly techaiczl interpretation of 
the Charter; the position cf the Security Council- seemed ta be that its 
authority to maintam peac3 was of such primordial importance as to be 
superior to any limitations found in Chapter VL There zau be no doubt of 
the right of the Counci. to put a matter upor its agerda, and to keep it | 
there as long as it wishes; but it had never put this raste” upon the agenda, 
in terms of Article 34. The Counzil could “consider azd discuss”? almost 
any question, and could dec:de whether or how to act upon it; but it could 
recommend prcecedures to th2 parties only if ib were es.ablisk2d that the 


59 Journal, pp. 522-524 (Nc. 27h > e $/42 (April 18. 1045), p. 2. 
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matter was a dispute or situation of the type referred to in Article 34; and it 
could recommend tarns of settlement only if t were established that the 
conditions of Article 37 had been met. An item, that is, may be upon the 
agenda for one of s2veral reasons or purposes; the question is not so much 
whether it should be upon the agenda at all as wkether it is there for a 
purpose which imp‘ie3 an authority on the part of the Security Council to 
deal with it in that particular way. 

It seems clear thas Mr. Gromyko objected to zetention of the Iranian 
question upon the agenda because he felt that the purpose for which it had 
been left on the agenda indicated an assumption of jurisdiction by the 
Security Council which the Soviet Governmeat regarded as illegal under 
the Charter. This position (as has been seen abcv2) the Soviet delegates 
had consistently maixatained; they had not object=c. to inclusion upon the 
agenda for the pur ose of procedural discussioa; tzey had maintained that 
it was not a dispute of the type over which the Security Council could take 
jurisdiction; and tke Council had never taken a decision that it was such a 
dispute. Mr. Grom:ko apparently regarded the C2zision taken at the 30th 
meeting as a recommendation not only of a specifi2 procedure which could 
not be done until tke conditions of Article 34 had been established but also of 
terms of settlemen> which could not be done.tntil tae conditions of Article 
37 were established. The Soviet request to -remove the matter from the 
_ agenda was thus more than mere resentment; `t wzs a protest against what 
Mr. Gromyko and his Government asserted to be en illegal course of action. 
There being no appeal from the Security Council he rejected the decision 
unilaterally; and cn she day set for the report (Lay 6), no Soviet repre- 
sentative appearec. 


III 


Thus an issue of some importance in the constitutional interpretation 
of the Charter has been raised. On the one Lanc. the willingness of states 
to accept the Charser depended largely upcn tue extent to which their 
sovereign rights would be limited by it, in this caze, upon the extent of the 
authority which was to be given to the Seeurisy Counsil with regard to the 
settlement of disputes among them. Limitations were put into the Charter 
in order to protect the sovereignty of the states Members, and for none more 
than for the United States;“ they serve in the capacity of protection of the 
constitutional rigkts oi the accused, a matter .n waich the American people 
have always beer. much interested. The Soviet Government claims, in 

& Mr. Stettinius said “We believe that the argumert in the Secretary-General’s memo- 
randum discloses a canc2nt of the functions of the Security Council which is rather limited 
and which, if accepted would have serious consequences for the future of this body.” 
Journal, p. 588 (No. 201. With regard to this position. it skould be recalled that it was the 
United States which, s3 Dumbarton Oaks and San Brancisco, insisted upon this limited 
concept; and it was upin the assurance that such limiatioms were actually in the Charter 
that the Senate gave ite advice and consent to ratifica-ion. 
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effect, that such constitutional rights were denied to them in the Iranian 
case. 

On the other hand it is beyond doubt that the Charter is weak and in- 
adequate in its provision for the peaceful settlemeat of disputes among 
states. It is most desirable that it should be strengthersé and mach could 
be done in this direction through Eberal interpretation af the Charter. A 
constitutional system may be, and often is, modified br the acceptance of 
usages; and where constitutional provisions lead to de=dlocks efforts will 
always-be made to find a way ground them. | 

Such a solution seems to have been what Mr. Byrnss 7as aiming at, as a 
result of the lack of cules of >rocecure for the Securisy Ccuncil and of un- 
certainties as to prozedure and vcting under the Caarcer. If a decision 
under Article $4 wee attempted—as was clearly prer=quisite before the 
Security Council could proceed to formal recommendation, either of pro- 
cedures or terms of settlement—it was to be feared thet trae Soviet Govern- 
ment might claim a right. of veto in the taking of the decision. It was 
doubtless fear of the impasse whick might result from ths situation which 
deterred the Security Council from smdertaking, in any of the cases brought 
before it, to decide whether or not it was a dispute (or situation) in the sense 
of Article 34. A way was needed to avoid this sontreferps, and it must again 
be recalled that, without such a decision, the Security Council would have 
no jurisdiction to recommend either procedures or terms of settlement. 

In the light of the preceding paragraph arother inte-pretation may be 
offered for the resolution proposec by Mr. Byrnes an= adopted by the 
Security Council. Tae Counsil, it may be said, made nz recommendation 
of any kind, and toak no jurisdiction for this purpose zver this case (or 
over any case before it); it did no more than to ‘conser ard discuss,” 
which it has an unlimited right tc do under the voting formula.™ Mr. 
Byrnes’ resolution, it may be ergued, merely took note f various statements 
made by both parties, and proposed zo defer accion until farther information 
had been received from both of them. It also observed—what is obviously 
true whether said or n>t—that any Member or party coulc bring the dispute 
to the attention cf the Security Council at any time thaz is might wish to 
do sọ. Thus, it could be said, the action of the Secur:ty Council was entirely 
‘procedural, and within the first stag2 of action described =bove—tkat is, of 
action by the perties themselves. Since an appeal hed -e2n made to the 

Council‘under Article 35 (1), the Council was farced to sorsider whaz should 
Tt was reported in the newspapers (out aot in an official UN decument) that the Soviet 
delegate had proposed to the Coramittee of Experts incorporation ir-o the Rules of Pro- 
cedure of a right of vato in conne2tion with decisions taken undsr Amide 34. IS is to be 
recalled that the statemen: on voting procedure issued et San Frenckcc. asserted that the 
“preliminary question as to whether or not such a matte? is procecure. must be taken by a 
vote of seven members of -he Security Vouncil, including the coneurcng votes of the per- 
manent members.” UNC _O, Doc. €52. TII/1/37 (1); see Goodrich ard Hambro. p. 180. 

63 See the citations in the préceding note. l 
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be done; and it had, after consideration, decided to defer the serious decision 
that a dispute or situation menacing to the peace actually existed. Mr. 
Byrnes had in facs said, and he repeated it following the proposal of his 
resolution, that with this procedure “there might >e po need to go into the 
substantive issue” * 

Such an interpretation is, of course, much at varianze with that made by 
the Soviet Government; and much debate could be had as to whether the 
resolution adopted actually means, or was intended to impose upon Russia 
either procedures or terms of settlement. The Soviet Government has 
given to it this incerpretation, has therefore rejectad it as illegal, and has 
undertaken a sitdown strike against it. Public opnion, sympathetic with 
Iran and unconcerned with technical interpretazizn of the Charter, ap- 
proves the Council ection in the belief that it does make demands of Russia. 
Yet the Security Council has an unlimited right of “consideration and dis- 
cussion,” which no individual member thereof ‘can alone prevent. There 
is nothing to forbid the Security Council from isswizz a statement summing 
up the results of ics consideration at a given moments; indeed such a state- 
ment would be expesied. There are no rules >f prozedure, and no forms of 
action have yet been devised; but it is reascnakle to assume that, if the 
Council had really intended to regard the matter a= £ dispute and to make 
recommendations thereon, it would have employei those words. The 
resolution, however. does not mention a “dispute” z: a “situation,” and it 
does not “recommen.” 

A mere statement as to a situation at a given momext, such as this resolu- 
tion may be interpreted to be, can be very imp-essive and almost as effective 
as a formal decision that a dispute exists and fcrmal recommendations 
concerning it. Nzither procedure establishes any legal obligation upon the 
parties to submit to the implications or to the rezommendations. The 
words of the Security Council are weighty words, speaking as they do for 
the organized community of nations; and they heve their effect upon the 
parties and upon world opinion in whatsoever Zorm th2y appear, not because 
they create legal obligations, but because of iheiz own weight. It is prob- 
ably true, also, thet this method of action—if nos carried to the point of 
abuse—harmonizes with the original concept o? she Security Council, 
which was intended to operate with as muck fle«tbilty as possible for the 
maintenance of pesce and security. 

There are thus two interpretations as to the action taken by the Security 
Council, with consequent friction and deadlock. The situation thus pre- 
sented results from earlier insistence upon a weak Charter and upon pro- 
tection of national sovereignty, and especially: from inclusion in it of the 
nonsensical veto system, autophagous in its relation to the settlement of 


81 Journal, p. 459 (No. 24). 
& See the citationsir footnote 62 above, and the Corwmezia-y on the Charter of the United 
Nations, British Command Paper Miscellaneous No. $ (1945) Nos. 30, 86. 


530 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


disputes. Assuminz that is is now desired tz overecme the effect of these 
earlier errors, is the method followed by the Security Council the best for 
the purpose? It msy be said for it that it purports tc be nothing bus 
discussion, and thus keeps matters within the earlier stages of settlement; 
that it thus avoids tke exaceckation of feelings which might flow from more 
formal decisions; that it avoids she veto; and shat it is adcut as effective as 
more formal recommendatiors, sinse both depend upon tha weight of Councii 
opinion and the pressure o- public opinion, rather thar upon the legal 
consequences of the action taken, 

While the employment of this procedure in the confusicn of present un- 
certainties is understandable, i+ is believed that 1t offers no satisfactory 
solution. of the problem, and zhas it will breed new difficultias for the United 
Nations. It seeks to accomolisa by indirection whai tha Security Council 
apparently fears could not be azcomplished directly:*’ it has the effect by 
implication of making demands which the Security Doaneil has no legal 
authority to make; it bypasses the intended meaning of the Charter pro- 
visions for the peaceful sett.emert of disputes. The unsvoidable conse- 
quence is to arouse suspicion as to the fairness of the Cound, and fear as to 
the extent to which -t mighs 2arry this procedure. The precedents thus 
created might be usec. later against those who now create them. 

The technical procedures of law are often ann<ying. bat thay are indispens- 
able in any system waose fuaction it is to deal out justice A court must 
pass upon its own jurisdictior when challenged; it muss weigh evidence and 
state its conclusions withous prejudice; it must establish the degree of 
illegality involved and its rightful means of action for each degree.. The 
Security Council was of coure not planned as a cour’ of law and it was left 
an exceptional freedom of action; nevertheles: it is a higa tribunal upon 
which the hopes of nations depend, and it is obigated to act “in conformity 
with the principles of justice srd international law.” “here was at San 
Francisco much apprehension that the Securit Council was being given a 
too arbitrary power, and distegerd by it of the procadura. limitations set. 
upon it by the Charter will insrease fears of this nature. ‘Lhese limitations 
were put into the Charter ta give some degrez of protection to Members 
against arbitrary invasion of taeir rights; the, are in the nature of con- 
stitutional guarantees for the eccused; disregard of tke rights thereby 
established is sure to 2ngender suspicions and te weeken confidence in it. 
It is particularly unfortunate that it happen=d to b2 the Soviet Union 
against which this method of action was conceived and first used. 

The reasons advanced by she Security Couacil for ite rejection of the 
Secretary-General’s memorandum are not convincing end they add te the 


& The veto is brought to the reducco ad chsurdum at the point where it ts used to prevent 
decision that there is a dispute in which the veto may or may not de used. 

6? The method, and the ecnsequent difficulties, may be compared with tha methods which, 
it is complained, are being ased by the oviet Union agarist Iran. 
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suspicion that the Ccuncil sought to stretch iss ms2ans of action for ad hoc 
purposes. The Corneil asserted, in effect, zhat iz is a political, rather 
than a judicial, kody—which is true enougn, end bad enough without 
exaggerating it further. The Council also based en argument upon Article 
24 which, if acceptec_as stated, would eliminate need Zor any other provisions 
in the Charter with <egard to peace and security.®* This disingenuous argu- 
ment can not be-ipreld, for the Council must act within the limits of au- 
thority given it ky zhe Charter and Article 24 :tsei, in paragraph two, 
limits the Council not only to Purposes and Frincip.es, but to “the specific 
powers granted . . . in Chapters VI, VII, VOI anc XII.” And if, as was 
suggested in the Council debates, settlement is to be brought about in 
conformity with tre principles of justice and international law, this should 
surely include respesi for the Charter itself. The position taken by states 
in the Committee ci Experts and in the Coumcil on this question was the 
same as that takea in the voting on the Iranian ap eal, a fact which lends 
further weight to tae charge that political factczs prevailed, rather than 
respect for the prov-sions of the Charter.®® 

In attempting io meet the difficulty in this fashion, the members of the 
Security Council were doubtless actuated by £ lacdehle desire to prove that 
it could act effectivzly, and to show that small states could confidently look 
to it for protection. Commentators have excitedly proclaimed that upon 
this test of the ability of the Security Counci to control Russia hinges the 
future of the Uniced Nations. In evaluatng svc. emotions and such 
charges, there shcu:d be borne in mind, first that respect for the Charter 
is essential to the suszess of a system founded vpor it and, second that it may 
be, politically or otherwise, as important to be fair tc a large state as to be 
fair to a small one. If errors were committed in the making of the Charter, 
they are not best -emedied by further errors, and especially if these are such 
as to give cause for suspicion as to their motives. 

Assuming, for the purposes of this discussion, that it was desirable to 
protect Iran as aga-nst the Soviet Union, it s believed that it would have 
been better to folc the procedures of the Charter, either (1) by referring 
the matter back to the parties without the us: of words which implied 
judgment’ without trial on the part of the Seczrt7 Council—on the as- 
sumption that nctEmg could be done because of ihz veto, and that since 
this was true nothing was to be gained by increas-ng friction between mem- 
bers; or (2) by procezeding to a decision that the metter was a dispute (or 
situation) under Article 34, and then, with prover jurisdiction, rendering 


4 The quotation f-o- the Committee of Experts vith gard to this point is given at 
note 60, above. 

89 Said Mr. Gromş kz: “The members of the Committe, as is evident, have conscien- 
tiously carried out tie instructions of their chiefs, the mem>ers of the Security Council. 
The difference of opinicr. in the Committee followed tLe same lize as in the Security Coun- 
el.” Journal, p. 588 1Nca. 30). 
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such verdict or making such zecommendatione es the Council might be able 
under the Charter. The letter is believed to >e the preferable procedure. 

With regard to the latter procedure, however, the issue of the veto was 
almost certain to ariss. It is an issue which wll inevicably kave to be faced 
at some time; and Soviet psychology would perhaps respect the United 
Nations more if 1t should maze a fair fight on tuis issue than if it should seek 
to condemn the Soviet Union in the eyes of the world without proper con- 
sideration of evidenee and by phrases carrying hidden meaning. With 
regard to the veto, it can _ogically be argued that sirce “no individual 
member of the Council car alone prevent corsidera‘tion and discussion by 
the Council of a dispute o> situation brougat to iis attention” no one 
member could prevert determination that a dspute axists—otkerwise, how 
could there be a dispute, to be considered and‘ discussed? The “chain. of 
events” mentioned in the next paragraph of tae vozing fcrmula “begins 
when the Council decides to make an investigazion .. . ,” and uncertain 
phraseology which dces not make clear whethar the cham of events begins 
with the decision, or after it; but the last proviso, ‘far abstention from 
voting by parties to a dispute,” would seem to irdicete a prior decision that 
a dispute exists—otherwise, the parties to the dispute would not be known. 

Whatever the logic of this confused situatior. may be, the issue of the 
veto in decisions under Artid2 34 must ultimately be faced and the sooner 
this is done the better it wil. be for the reputation of the United Nations. 
If it is the Soviet Governmen: and its attitude ct -ts rigots under the Charter 
which are feared its apposition could be as effeccive ir the one situation as 
in the other;?° and if shere is to be a showdows it should be upon the more 
important issue. An open fæht, on an understendah.e issue, should leave 
her less suspicious, even if defeated, than she would ke if she felt that the 
Charter had been misused tc her disadvantags."' If the Charter, or pro- 
cedures under the Charter, need to be strengthened, they should þe strength- 
ened openly. 

Nevertheless progress will xot be stayed, and should no solution be found 
in this direction, and should the present deadlock and uncertainty continue, 
_ there is little doubt that som2 means, perhaps ske curren’ procedure of the 
Security Council, will be found to escape them. There can be no proper 
settlement of disputes so long as a disputant can block settlement. The 
'. veto was a mistake from the seginning. If it can not be adjusted to allow 


7? The absentation of the Soviet delegate from meetings of the Council, and the con- 
sequent grave questions at to the eect of such absence upon the vcting procedere, is an 
example of the way in whith this spposition could be shewn, 

71 It is important that the Soviet Union remain in the U4, and it :s more probable that she 
would: withdraw because cf illega. 13e of the Charter against her, confirming further her 
suspicion that the UN is being orgarized against her, that vpon a decision against her upon 
a fornial interpretation of the voting procédure, If the Ormmunity of nations opposed her 
with regard to the veto, iti is not believed that she would w thdraw; har position is too dis- 
advantageous for that! 
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more effective settlsment of disputes efforts to ercumvent it must be 
approved.”?, 


72 ‘The matter stands at present in so confused a concitior. tka3 if the present text of the 
voting procedure stands without amendment steps shouki be taxen to secure the opinion of 
the International Court -f Justice on the question of interpretasion involved. 

“ But the simple, and preferable, course is to make sure by emendment that the vetois 
clearly inapplicable to ary decision of the Security Council wrcez the section dealing with 
the peaceful adjustmen: of saa eal Report by tha Acssalian Delegates, Annex O | 
(Mr. Evatt), p. 89. 
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l ' {hé enginy, of their awn, accord take up arms g") resist the invading 
+ troops without havirg had time to organize- éiser i in conformity’ 
ith. ‘Article I, shall Be considered ag cues E oe respect the laws, , 


. “and customs of, war,’ I E aes ee 
| = A "I t is characteristic that in ‘Article 16 the ae soricel neni open ; 
x ` bédring of arms; “which the German iilii iarists démarded, is not. advanced. 
a „Gn the other hand thé same Aiticle 10 has the indispen sable requirement ` 
oe that ut: the laws, and -customs o of War. ‘be. observed.. itn coke a 


ca M oreover, there Ws intredtged | at the “Bassel Coat erence a ‘ih af t of an 
a m arbicle re (46) it the following form: “Pers SOU, frora the ‘ocal ‘population of an 
Be og "areg in which. the author ty of the enemy 4s ‘alraady establishad,- who rebel 
E } agaitist it with arms in hand mav'be brought before-e: 320Urt i anc are not cod., 
aea a as | prisoner: of wer." This was: directer ea aski suerillas and y WAS 
ihe subject of ofa a Shay p p Pretest: from mi. the repre esentatic ES oL Belgium, Switzer: - . 
if The representative: of Belgiur:,. of. 'ambermont, said. 
E S 2 - Tf gitizens ge io | D2 punished: for the sole véssoa that; in risking thel : 
| life; they-wisked to'defend their country,.on-che pest whos ç {Lay are to be , 
shot they should find the'alticle-of the, treaty, s gned by their'govern- “%. 
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QUESTIONS OF GUERRILLA WARFARE IN TEE LAW OF Pate 





i The Brussels Conference says nothing (not ever by way oF te eminen] a ar 2 


"4 about the necessity for general levies (and one must think of ~ 3 
obtaining the government’s approval of their}taking part in: Cr es 
what the Germans demanded in 1870-1871. The Brussels Coroners int a a 
did not forbid guerrilla warfare.. : Moreover (and this car relate vo guerrillas}; ` 
the Brussels Conference stated: “The population end those who | are fighting] 
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Me sas Saat & d among song civilized “peoples,” p en R 

The Brussels Cončerence, although not going into detail, insisted upon A 
the preservation of the “customs and laws of mankind and the demands of `} 
social concione, among wh which love of and sv supreme , devotion to the father- 

and “and readings to defend it with all permissible means, have <hroughout-S% 
history been considered the highest form of social conscience, persons per- 
forming this duty to their fatherland having been celebrated in song-as ene x 
in the literature of ell centuries.!° 

The Brussels Conzerence proceeded not only along the line of strengthe 
ing the laws concerring combatants but also along the line of attempting to N 
reduce the cruelty of war. In consequence, in the concluding part of the 
Protocol, executed >n August 27, 1874, the participants stated that in the 
rules which had been worked out 

war, being thus’ regulated, would involv2 less suffering, would be 
less liable to those aggravations produced by uncertainty, unforeseen 
events, and the passions excited by the struggle; it would tend more 
. surely to that which should be its final object, viz., the reéstablishment 
of good relaticns, and a more solid and las-ing peace between the bel- 
ligerent states.™ 
` The Brussels Conference did not, thus, establish concrete rules relating 
,to the question of zhe forces taking part in war, but concent gted attention 
on the task of bringing a war to its speediest adult was supposed 
ithat every state would discuss further the Brussels Declaraticn and would 
ratify it. 

But, as has alreedy been noted, the Declaration met an unsympathetic re- 
action from countries with a militia system. Amofif these were the comp | 
cations arising in the Balkans beginning in 1875 (the insurrection in Bosnia 
and Hertzegovina in 1875; the Serbo-Turkish wer of 1376; the Russe-Turkish ~ 
war of 1877-1878) which occupied the attention of the great European States. 


10 L, N. Tolstoi in Par and Peace, in connection with tke popular resistane2 of 1812 writes, 
“Tt is thanks to this people, who were unlike the French in 1816 who had saluted in accord- 
ance with all the rules of art and had tendered the sword by its hilt, graciously and politely . 
handing it to the magnanimous conqueror, ard it is thanks to this people which at the minute _ 
of trial, without asking how ‘others in such circumstances acted correctly, with simplicity ao 
and ease raised the first club which came to hand and struck wish it until ir its soul the ire 
ing of outrage and revcnge had been replaced by: contempt anu compassior., g 

4 Cited in Martens, above, note 7, peUPDEENY p: 35. 
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a 
| *-claration of the Brussels Confsrencé, which was,the first serious 
aaa to define laws compulsory for all, Mik not. ratitied. It must be 
> . owever, that Russia not only took notive of ‘tke decisions of the Con- 
fere: but also made them the basis of the rules applied during the Russo- 


= Ea iah War. The Order-of the Governing Senate eben in this connection 


ON _ Present war. 


on May 12, 1877: 


XII. In view of the nitian of zhe TRT of the war, and in order ` 
to bring these into accordas much as possible and on the basis of mutual- 
ity with the demands of the Jove of mankind, the military command will 
not fail to conform in their orders to the general spirit of the bases set 
forth in the Brussels Conference of 1874, to the extent to which. they 
are applied by Turkey ee m, accordanze with the general aim of the 


r, ft 
Cn, Sc aed 


tt 
mn te om “ + 
"t á a, y + 
oOo e k * * 


2e question of the right of « econ to self-defense against an aggressor , 


aised again twenty-five years after tke Brussels Conference at the first 
Hague Peace Conference of hacer a 
This Conference, i in the ecneeption of chess who initiated it, largely Russia, 


“was. to discuss the question of suspending the growta of armaments, the 


question of arbitration, and the codificatioa of the laws and customs of war. 
It mtst be noted that even the idea of.a conferenc2 was received in an 
uNfriendly manner by reactionary circles in Germany, but under the weight 


-of public opinion Germany. itself could not refuse to take part in the con- 


ference, although much was done 50 ‘hinder the adoption of many important 
progressive decisions. 
In particular, in connection: with the suspension of the growth of arma- 


‘ments, which were weighing heavily. on tae budgets of all. countries, the 


Russian draft of the agreement proposed: 
(1) A mutual undertaking to the effect that during a five year period the 


-size of the army in the mother country would not be increased. 


` 12 Some international agreements on specific quest.on3 began to te reached at the end of 
the 18th century. Thus in 1780 there was published the. Art of Armed Neutrality” which 
established freedom of navigation for neutral vessele, except for contraband, conditions of 
legality of a blockade. In 1800 there were added to this Act the rules relating to search 
of vessels suspected of transporting contraband. In 1856 the Paris Declaration on the law 
of the sea not only affirmed the Acts of 1780 ‘and 1800 ‘but added s declaration on the aboli- 
tion of letters of marque. In 1864 there was concluded the “Geneva Convention concerning 


- goldiers wounded on the field of battle.” In 1868 the Petersburgh declaration was published 


4 


‘On the abolition of the use of explosive and incendiary’ bullets.” 

3 The Brussels Declaration is sët forth in its essential parts in the French Manuel de droit 
international à Vusage des oficiers de armée de terre. * ie 

4 In addition to the European powers’ there were invited the U.S.A., Mexico, Brazil, 
China, Japan, Persia, and Siam. -Brazil refused to partake in che conference, on the 


grounds that she had already anticipated ths objectiva of the conference; having reduced the 


quantity of her armaments and having iccluded in har constitution an article concerning 


_ compulsory arbitration. Other. Americar Sepalo except for thosa named, were not 


invited. 
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(2) In the event of acceptance of this mutual undertaking there would be 

established for each country a definite numer of troops, not including 
colonial troops. l 

(3) During a five year period the current Jevel of the military budgets 
would not be exceeded. . 

The major opponent of the Russian proposal, which would have lessened 
the tax burden on the peoples of all states, was Germany. Her representa- 
tive Gross-von-Schwartzhoff descended upon the Russian proposals as 
follows: 


I do not believe that among my honorable colleagues there is even one 
who would permit his state, his government, to act in the interests of the 
inevitable and certain ruin of his fatherland. Ido not have authority to 
speak in the name of my honorable colleagres. Yet, as to what concerns 
Germany I must encourage her friends and dispel all doubt. The 

German people is not weighted down by tke burden of taxation, itis not . 
going toward a precipice, it is not threatened with exhaustion and ruin. 
On the contrary, the public and private wealth of Germany is constantly 
increasing, the well-being and standard ož life of her population grows 
from year to year. That which is linxed to these questions—the 
question of compulsory military service—Germany looks upon not as 
an unbearable burden but as a sacred patriotic duty, on which rests her 
existence, her flowering, and her future." : 


The German colonel simply lied when he said that taxes did not oppress the 
German péople. It is enough to note that the increase of taxes in Germany 
proceeded i in the following manner: | 

Year Taxes per head For each mark of 


of population direct tarzes there 
(tn maks) ~° were indirect taxes 


(én marks) 
(Prussia) 1879 * 9.99 1.36 
1878 17.14 1.63 
1906 34.31 | 2. 94 


The choleric reactionary representative of Germany UE in this 
manner the Russian proposals, which rélated not to the abolition of compul- 
sory military service but to maintaining a definite level of the army and ex- 
penditures for it during a period of five years. But the German militarist, 
who considered the “flowering and future” of '3 Jermany dependent upon the © 
increase in her armed forces, was'already conceiving new military depreda- — 
tions. Therefore he tried to kill (and did kill) not only these Russian 
proposals but also other proposals relating to’ 2ompulsory arbitration. 

In the commission discussing the question of arbitration the German rep- 
resentatives—Professor of Law Zorn and Count Muenster—s{utal than ~~ 
accordance with the instructions of the Minster of Foreign |Affairs, Vomg re n 

13 Conférence Internationale dé Patz, Netherlands Min.stry of Foreign Afi. 


* Sic-Tr. . 
16 The Conference declared that the Russian draft recuired further suis. 
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Bülow, of June 16, 1899, Germany was in general opposed to the creation of 
an agency of arbitraticn. The preliminary reascning showed that in the 
first place Germany was not conv:nced of the possibility of odteining an 
objective decision from the proposed court. In the second place tae norms 
which could serve as the bas:s for a decision of the court were not worked out. 
This reasoning produced such an unfavorable impression and so disclosed the 
secret ideas of the German miitarists that Professor Zorn hastened to Berlin 
to ask Von Bülow to agree, H only for appearence’s sake, to some form’ of 
arbitration. Von Bülow in 58 note to the Kaiser of June 21, 1899, under the 
pressure of world public opmion, was forced to ask consent to adherence to 
the decision on arbitration. But, having given formal consent, Germany 
inserted the condition which made arbitraticn optional. 

Under the influence of Genrany, of Austria-Hungary, which was supported ` 
by her, and of some other ecuntries, arbitration was recognized as rot being 
compulsory but only an optional institution? „2 

\, The reactionary tendencies which Germany showed in connection with the 
é questions of international law were evident t> an even sharper degree in the 
| Miseussion n of the-quéstion-olthe laws and cust amas -pf-wwar, in_particular in 

2) ection with the question of guerrilla troops.” 

ith ft regard to the subject discussed in this aräde, the major wa is 
to be found in the debates wh:ch appeared at the Congress around the ques- 
tion of the right of insurrectioa against an aggressor on the part of tae popu- 

‘lation of occupied regions. / The debates or this question in the subcom- 

mittee were opened by the'tepresentative of Belgium, Beernaert. 

~~ ALt is true'that Belgium enjcyed formally guaranteed neutralit:, zi 

y But what (asked Beermaert) would habpen ir one of the guaranteeing 
powers in spite of everything intruded u>on the country? A small 
country, which Belgium is, may be occupied ix two days. and Ler army 
may render itself helpless, locked in Antwerp. In such a serious situa- 
tion, how could the Belgians be relieved of their obligation to their 
country, how could one drive from their minds the idea, whica is equiva- 
lent to a counsel, that it would ke better not to take parți in oppcsition to 
‘the enemy? 

“What was said of ‘Belgium was pertinent to ‘ali small counties, whose 
_ representatives feelingly referred to zhe speeca of Beernaert. The speech of 

the representative of Great Britain, Ardagh; - ‘was also important. He said 


su The eminent German military writer, Genel: ven Borhatd, wrote in 1912: “ Arbi- 
yifimtionsirostiss are especially disastrous for 'a people whieh is developing and hes not yet - 
“aosieved the peak of its political end natioral develop-nent, which has to give atzention to 
. te sale its power in orde: to perfo:m its cultural tasxs. 
NE bas abe anal tribunal inevitably bases‘its work’on a given politizal situation, which 
oe 4 canta ciacy law recognizes, and ary change, even tha most mecessary, on wnica all con- 
= trp: pa rids do not agree is looked upon as a violation of law. By means ol this impedi- 
i * mkt te cver:r progressive change 3 “egal position is created. which could easily conflict with ` 
*tha develo: ont of relations which aready exist in fact anc block the expansion of zhe power 
á of & virile slate in the interests of a sultura‘ly weak atate doomed to decadene. . 
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with relation to the article concerning the right of a population to insur- =- 
rection, ‘‘ Nothing i in this article must be understood as an attempt to reduce 
or destroy the right belonging to the population of countries subjected to- 
invasion to do their duty—to show the a e Moniste the most energetic 
patriotic opposition with all permissible means.’ 

Thus, under the influence of public opinion there eppeared not only rep- 
resentatives of the masses but eminent government and military officials 
such as Beernaert. a former Minister of Belgium, and Ardagh, a Major 
General of the English army. 

. The representative of Russia—Martens—also appeared with a declara- 
tion. He had taken an active part in the work of the Brussels Conference of 
‘1874. Martens stated: 

- Heroic nations, just as individual heroes, stand on the side of law. and 
rights in general. One cannot accuse the conference of wanting to create 
legal limits to patriotism. The question is one of working out rules of 
international law for those who wish to take part in the struggle on a 
legal basis. | 

It must be remarked that Martens did not bring clarity to this question, “~ 
dividing defenders of the fatherland into those who take part in the struggle 
‘fon a legal | basis” end those heroes who “stand ¢ on the side of law-and_rights. 

in general.’ 

The representative of Switzerland, Kunzle, followed Martens. He said 
that the draft articke stating what must fall under the protection of the laws 
of war strengthens the position that has arisen from the experience of pre- 
vious wars. A step forward must be taken. Those who come forward to X i 
defend their fa fatherland | because of love of it of it must nod be ‘punished. This is roe 
especially, . important for § Switzerland. That is whj y he supported-the pro-"* 
posal of the representative of Great Britain. ‘Repression must not be “y 

ae | applied to the population of occupied territory for open armed resistance to 
i the interventionists. ’ Y PS as” 

In his subsequent speech Martens emphasized that. neither the Brussels 

nor the Hague drafts had in view imposing a prohibition on the display of 

‘ patriotism and heroism which springs from it. Martens said: “The task 
is simpler— saving the life and property of weak and defenseless people, aa 
by no means to hamper the struggle of heroes and patriots.” 

We have intentionally dwelt upon the speeches set forth above to show — 
how they differed from the speeches of the representative of Germany, Gross- 

'von-Schwartzhoff, who, taking a sharply opposed position, stated that Ža 
patriots, desirous of fighting for their. fatherland, could enlist in the nde 
army. He demanded that every proposal should be denied which was 
directed to giving to the population of occupied regions the right of opposing’. 
the aggressor. He also cynically supported his “conclusions” with “human- _ 
itarian considerations.” He said, ) 


If they talk so much here about hamams, I must reniing 3 you that. 
soldiers are also people and have the right to a human approach them- or 
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> Selves. If soldiers, after unusual strain, after long marches and battles, 
K stop at a village to rest, they must be aseured that the peaceful popula- 
tion will not suddenly tam out to be their violent enemies. 

The heirs of this “apostle o: : humanity, ” considerate of the “rest” of the 
soldiers, in this last war killed children when they cried. and interfered with 

, their sleep. 

In this way two conflicting positions were denoted. Since the vroposal 
of the representatives of. Gr3et Britain and’ Switzerland met with the sym- 
pathy of the representatives of the small szates, a delicate situation was 

) created. The question was zaised as to whether along with the.drafz.articles 
they should vote separately on the proposal of Great Britain, since Martens 
said that it did not differ from the draft articles. The represencative of 
France tried to reconcile the parties: Finally they agreed to the draft 
articles as interpreted by Ma-tens.. It was ordered’ that this interpretation 
of Martens be included’ not ot daly in in the Protocol but also be reflectad in the 
introductory part of the resokution on the laws and customs of waz. 

Thus, the Hague Conventicn in the main n what had been worked. 






re of of populations i in n the he occupied Tegions To to aaee HUET o com- 
‘mentary of most participans confirmed that ited not forbid the showiig6 öf 
patriotism and heroism in cezupied regions.. AN 

The Hague Convention was signed by the representatives of all powers ex- 
cept Switzerland and Chine. It was ratified by all powers (26), except 
Turkey, Sweden and Norway. Germany signed tne Protocol of ratification 
on September 4, 1900.. But zhe signature of Germany bore a doukly formal 
character. In this matter the German militarists did not reckon with the 
resolutions of international conferences, but violated them ruthlessly. In- 
dividual influential represartatives of the militarists even emphatically . 
manifested their disregard for the internazional obligations of Germany. 


| 


Right after the Brussels Sonference, in December, 1880, General Field + ` 


‘Marshal Count Moltke wrota in a letter to the jurist Bluntschli: 


I cannot agree in any way with the St. Petersburgh declaration that in 
war one must conduct omeself in accordance with the principle of ‘““weak- 
ening the power of the elemy”’: Not ae of the memorized paragraphs’ 
will convince a soldier that he must look upon s disorganized population, 

ss with whieh he is not cerzain either day or night of keeping his life, as an 
X equal enemy.!? — 


18 The Declaration in its basic pints comes to the following: “Article 1, The laws, rights 
and. duties of war apply not only +o armies, but 'álgo to militia and volunteer corps fulfilling 
the following conditions: (1) To be commanded by a person zesponsible for his subordinates; 

. '{2) To have a fixed distinctive emblem recognizable et.a distance; (3) To carry erms openly; 
and (4) To conduct their opera-icns in accordance with the laws and customs of war. In 

` © eountries where militia or voluntear corps constitute the army, or form part of it, they are 
included under the denominatian ‘army.’ ae 

 Article2. The population cf £ territory which hes not’ en occupied who, or. the enemy’s 

- approach, spontanecusly take up erms to resist the ixvadl g troops without having had time 
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It followed from this approach that bloody zepression had to be carried 
out by the Germans under the leadership of.this very Moltke in 1870-1871 
against troops springzng to arms to defend ther fatherland. The German 
militarists then put forward their “theory” of “military expediency,” 
‘“‘Kriegsraison,’’ which was inconsistent with international declarations. 

The American instructions on the laws and customs of war in 1863 also . 
treated of “ military necessity.” Lieber, in Artiele 1 4 of his code noted that 
“military necessity, “as understood by n modern civilized nations, consists.in + 
the necessity of those measures-which.are indispensable for securing the ends 
of the war, ar T, and | ad lawful according to the modern .aw and usages of war,” As 
if it were not the whole sense of compiling laws end rules of war to harmonize 
military convenience and necessity as much as possible with humanitarian 
principles. - ) 

The German. militarists approached this question in a different way. It 
must be noted that the top of the German military clique—der Grosse 
Generalstab (Great General Staff)—could not be controlled by the Reich- 
stag. This was a military clique, based upon Junker and wealthy bourgeois 
circles, which exercised influence on the course Df both internal and external 
policy. At the requast of this military clique the Kaiser on December 28, 
1899, i.e., five months after. the first Hague Conference, published an order 
charging Te German militarists to avenge thenselves on foreigners resisting 
German arms. Teee Article 18 of the crder guerrilla traops could þe 
| shot simply on the order of commanders. A simplified field court could act 
only as a dramatization of “legality.” 

. Mocking the laws and customs of war adopted by the Hague Conference 
the German General Staff in its manual publishad in 1902, entitled ‘ d ‘Military 
Customs of Land Warfare, ” criticized sharply the so-called sentimentalityof 
the 18th and 19th centuries as contrary to the nature os war and positively 
dangerous for conteraporary officers. | eo 


> 


In past centuries (said the leaders of the German General Staff) intel- 
e was under the strong influence of humanitarian points of view, often 
eflected in sentimentality or in delicate and sensitive dreaming. There- 
por there was no shortage of efforts to fluence the development of 
military customs in a spirit directly contrary to the very nature of war 

| and its final objective.. There will likely be similar attempts, and even 
no shortage of them, the more so since such efforts have achieved moral 
recognition in some declarations of the Geneva Convention and the 
‘Brussels and Hague Conferences . . . War, when conducted energeti- 
cally cannot be directed solely against ecmbatants of the enemy state 





to organize themselves in accordance with Article 1, shell be regarded as belligerent if they 
carry arms openly and if they respect the laws and customs of war. _ 

“Article 3. The armed forces of the belligerent partes may consist of combatants and 
HOR GOMORA In sage of capture by the enemy both have a ngut to be treated as 
prisoners of war.’ 

19 Bluntschli, Cail kleine Seliriften, Bd. II, p. 273... 
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| and its fortified points. On the contrary, it will and must attempt also 
į to destroy all spiritual snd material sources of the enemy for carrying 
on war. 


International cor-ferences start fro fom the principlé that militaryactivities 
commence after a warning hasbeen given. Germany committed herself to 
this rule, but her military leaders base their actions on other premises. She 
has demonstrated that anythirg is permitted which accords with the objec- 
' tive of law and that the Hague Convention and other international agree- 
ments on the law of war are applied only “so lcng as they do not conflict with 
military necessity.” | 

Hitler did not have to go “az for examples. German reactionary cliques 
always supported the barbarian theories of “exceptions w” (Notrecht), 
: “military necessity” (Kriegsraison), that “necessity knows no law,” and 
soon. Double dealing and treachery have Commonly been the method of 
the German imperialists and their General Staff _ 

$ * * x * 





The Second Hague Conferance of 1907 aga:n met with the opposition of 
Germany, holding a reactionary and anti-porular position, especially with 
respect to the question of disarmament and the question of the laws and rules 
' of war. Even before the Ccnference Germary categorically came out 
: ‘against discussion of disarmament. She was supported by Austria-Hungary 

and Japan. Chancellor Von Bülow on April 0, 1907, stated from the trib- 
une of the Reichstag, “A decBion on the question of disarmament, even if it 
were not dangerous, is not now necessary. If the Powers expecting positive 
results from the discussion or the question nevertheless insist upon it they 
will discuss the question alona,” (that is, without Germany). 
af The representatives of Germ: py spoke against cumpulsory arbitration at . 
į the Second Hague Conference. {In view of thie opposition the Second Hague 
i Conference adopted nothing néw, and with relacionship to the question of 
guerrilla troops, in the main, nerely repeated she former declarations of the 
\ Brussels and First Hague Conferences. Artic.e = of the Hague Convention 
‘of 1907 said: airs 
~The High Contracting Parties shall issue -nstructions to their arnied 
land forces, which shall be in conformity with the Regulations respect- 
; ing the Laws and Custams of War on Land, annexed to the present 
Convention. l 3 
The Gèrman miktarists systematically violated this proposition, often 
on the ground that all details could not be anżic-pated by the Convention, 
even though this question had been examined. by the Hague Conference.” 


20Tn the introduction to the Hague Convention it is said, “It has not, however, been 
found possible at present to concert regulations covering all the circumstances which occur in 
practice. On the other hand, it coud aot be intended by tha-Hizh Contracting Parties that 
the unforeseen cases should, in the absence of a written cndartaking, be left to the arbitrary 
judgment of military Commanders. Until a more complte code of the laws of war has been 
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| These violations assumed a particularly barbarous character from the 
‘beginning o the war of 1914-1918. The Germars won hatred in the occupied. 
countries. | Every protest of the population against cruel oppression was 
.| considered _} to be guerrilla warfare. uerrilla troops s seemed to - 
i them to be verywnere like a mirage. They burned the he ancient Belgian city | 
| oF Louvain solaly as vengeance sance for mythical ‘guerrilla attacks.” When-; 
- German cruelty aroused protests even in neutral countries, William IT sent, 
- on September 8, 1914, a hypocritical telegram ta the President of the United 
States in which it was said: 
My heart- bleeds with the thought of the measures I must take. But 
in the presence of the brutal acts of the Belgian population I see myself 
forced to turn to the strictest measures to punish the guilty and sow 


terror among the blood-thirsty population, in order to put a stop to 
continued killing and horrors. 





In summarizing all the discussions and dezlarations in the question of 
ae to non-combatants the norm of the laws of war, the following may 


“ be said 

T 1. The Brussels Conference, as well as the two subsequent Hae Con- 
ferences, put the observance of the laws and_customs_of-war in first place. 
This became a compulsory condition. No one could justify himself with 
any arguments, rf he violated these most important conditions. 

2. There appeared against the representatives of the democratic states, 
speaking for the right.of a people+te-eppose an aggressor, in large measure 
at that time representatives of the Kaiser’s Germany and of the ragged 
Austro-Hungarian monarchy. - 

3. A people’s insurrection against-an aggressor was not forbidden by 
any categorical declaration. Even Christian Meurer, a a Professor fawning 
before the Kaiser ‘in his book, “The Law of Var of the. Hague Conference,” 
recognized in connection with a pe ople’s insurrection in ¢ occupied territories y 
only that ir in Brussels and at The Hague it hed not received its final answer. 
“Some states,” he wrote, “will refer to the Hague speeches . . . others to 
the text of the Convention.” 2 

Meurer’s “lack of clarity” springs from the fact that, having examined 
much material, he, as a protagonist of the irterests of German imperialism, 
could not, however, openly recognize the right of peoples tc defense against 
an aggressor. , l 








* $ E & 


y The Soviet state from the moment of its appearance has striven to establish 
yy? by means of traties peaceful businesslike relations with other states. The 


issued, the High Contracting Parties deem it expedient to declare that in cases not included 
in the Regulations adopted by them, the inhabitants and the belligerents remain under the 
protection and ths rule of the principles of internaticnal law, as they result from the usages 
established amorg civilized peoples, from the laws of humanity, and the ae of the 
public conscience ” 

2 Christian Meurer, Das Kriegsrecht der Haagen konferenz, 1907, p. 111. 
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Soviet state has rejected attempts to make heradhere to coérced treaties. At 
the same time Lenin emphasized that, “all points in which are included good 

‘ neighborly conditions and economic agreements we accept with joy, we can- 

mot resist them.” ” 

{ Every state tries to inz sroduce into intərnational law those principles 
= ; which it supports within th2 country. The foreign policy of the Soviet state 

| has been an extension of its internal policy. The Soviet state from the time - 
| of its first steps renounced annexation and indemnity, special privileges in 
other countries (Iran, Chins). It has come Sut against Imperialist coercion, 
against aggression, for disarmament, for democratic principles of equality, 
independence and sovereignty of a staje—principles incorporated in the 
Soviet Constitution. And, naturally,{the Soviet Union re the 
Ay ight of every people to defend its oe ue and independence by all | 
>| methods. 
| Of course the mutual desire ail eer of both countries are necessary 
for codperative relations to exist. The basis for colaboration of two eco- 
nomic systems in the interrational arena hes been (1) non-interference of 

. one government in the internal affairs of another government, (2) the ex- 
‘istence of mutual interests in the business of economic and political collab- 
oration. In all international action in whick representatives of the Soviet 
Union take part, they try to defend all that is in the interests of the people, 
in an analogous way to -that in which the Lolsheviks in their time under 
conditions of capitalism tried to defend internal reforms, which was good 
from the point of view of the interests of the working men, even though it 
was not basic and decisive in the conduct of the struggle. 

Aiming at such an agreement, the USSR aas gone forth to meet every 
proposal which could hold bask war. For thas very reason the USSR joined 
the „Teague of. Nations (Sep zember 18,1934. which then seemed to be a 
“hillock” which one could éatch hold of ir preventing war. It is also, 
natural that the USSR recognized all laws ard custoras of war, since they 
were directed toward: the humanization of war and has insisted on their 
observance. The USSR has thought that from the point of view of inter- 
national law belligerent states have no right tc use any and.every form and 
method of war, but only those which are nat forbidden by international 
agreements (conventions). The USSR has achered tc all proposals which 
could mitigate the consequer.ces of destructire wars, the main weight of 
which falls on’the mass of the people. 

It is impossible not to recognize. that some conventions are already out 
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` 
we mt 
inen 


%22 Lenin, Collected Works, 1932 ‘Russian edition), Vol. 22, p. 15, l 
'2 The USSR once öfered for disevssion by the powers a draft of a proposal for complete 
disarmament. After its rejection; the USSR offered a ont of a proposal for partial limita- 
tion of armaments (1927-1982), i it signed the Kellogg Pazt for the seat of war (1928), 
put it into effect with certain westerr. neighbors ahead of its genera. effective date and con- 
` cluded non-aggression pacts with sev2ral states, 
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of date, that they do not conform to new armements and new forms and 
methods of war. When the conventions were concluded aviaticn and tanks 
were not as developed as they are now and they had never known of para- 
chute descents or magnetic mines. They did‘nos-use in the current manner 
a “fifth column” and did not utilize so widely propaganda as a means of 
conducting war. At that time even economic warfare was not applied as 
extensively as now. There was also no such economic exploitation of 
occupied regions with infringement of the rights of private property. But 
all progressive mankind even now holds to the besic humanitarian principles 
of international law, -elieving that all the new superstructure of law must 
— not infringe upon it. 
4- What is meant by the observance of the rules and laws of war? This is 
‘\ the humanitarian relationship to prisoners of wa-:, inviolability of the rights 
of the peaceful papulation, non-application of crafty methods (not to be 
confused with military ruses), forbidding of pilleging, etc: 
The Hague Convention. has already establisked a large number of pro- Ito 
hibitions: for example, if-says that it is forbiddea to use poison or poisoned _¢ 
weapons, commit -crafty murder of the enemy y, kill the e wounded or-the br 
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disarmed, announce that, at merey will not be-shown the 2 enemy, se se arms and 


a eee eg nee ‘ing, use unito 
a peaceful population, de oF a a population of of Tights which t they m 
inne E violate the rights and honor of the family, use citizens and ° L. 


| prisoners of war for the struggle against their own fatherland, destroy un- 
defended cities and historical monuments, and £ on. 

All of this was rejected by the fascists as the notes of V. M. Molotov and 
the reports of the Extraordinary State Commission have demonstrated. 
The Hitlerites in their own country destroyed the remnants of demacratic - 
rights which the people still had. In place of law the Hitlerites brought to 
Germany the unlimited arbitrary administration -of the “leader.” The 
methods of crafty adm:nistration which were applied within the country were 
transferred into ‘the field of international relaticns by the Hitlerites. The 
foreign policy of German fascism was the policy of treachery and bloody 
aggression in relations with other peoples. 

The Hitlerites appeared in the historical arena in an epoch when it was 
impossible to proceed without a supporting point among the masses. In 
order to create at least the appearance of this, the fascists played on the | 
lowest instincts of the dregs of society and on the retarded strata of the 
population. - In doing this, of course, they tried in all ways to mask their 
rapacious objectives by fraud and demagogy. For the very purpose of 
defrauding the masses the fascists put into circulstion the illiterate ‘‘theory”’ 
that the historical fate of peoples was clearly defired by race, that there could ` 
not be equality of razes, and that there were “superior” and ‘ ‘inferior”’ 
races. 

The teaching of Marxism-Leninism about war demands that the approach’ | 
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_ to every war be historical, that is, that one take into consideration the 

i historical period in which the war broke out, its economic tackground, in 
| whose interests end for the sake of what it was fought. On y such an ap- 
proach provides the opportunity to determine whether a given war is 
justified,—corresponding to the interests of the masses of the people, — 
or whether it is a war of aggrandizement, conducted in the interests of a 
clique of enslavers and oppressors. History knows o? not a few examples 
when broad masses of the people were implicated in the war by means of 
fraud or compulsion, but such a war was not a people’s war because of its 
objectives. 

_A truly people’s war is one for the basic interests of the people, fer its 
if wets honor, freedom, and independence. Such a war is a justifiable war, in 
y contradistinction to an un] justifiable war, that is, a war directed to theseizure 
= destruction of their independence asa state. In such a war the people try to 
. defend themselves and their interests, especially when the fate of their 

native land and the question of its independence and freedom is at stake. 
. The people’s war against Hitlerism was the most sacred of wars in which the 
people have tried to defend themselves from attempts to annihilate them. 

Conditions of mutuality are generally recognized in international law. 

Since there has been'no supreme agency to pass upon questions concerning 
- the correctness of the application of law, each state has responded to viola- 
tions of law by adopting measures of reprisal. Failure on the part of one 
‘belligerent to carry out the rules of warfare gives the other belligerent the 
right in turn to refuse to observe these rules ‘anid to seek means of defense 
appropriate to the newly created ‘situation. The democratic countries 
responded to the fascist bombing of cities by bombing German industrial 
centers. If the Hitlerites had used gas the democratie pcwers would have 
had no other course but to answer with the same measures. The demo- 
cratic countries, however, would never have murdered children and used 
_. other heinous fascist methods of conducting war as the Hitlerites did. 
` he crafty and treacherous enemy, using methods of prevarication, 
forgery, and demagogy, sate Th to international law in order to 
T 
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mask his objectives of brigandage The Hitlerites attempted to deal with 

guerrilla troops in this manner. itler’sorder_of_ August 17,1938, _ 
~ relating to guerrilla activities, it was stated that.on the basis of the “‘rules of 
; international Taw aw” every Person could b be ‘condemned to death if he did not | 
+ belong te to the armed forces of the enemy and did not, have visible distinguish- į | 


wy aie 


; 
i 
| 
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A, ing marks recognized ‘by international law; -who carried on warfare with 

J weapons or other means dr possessed such weapons with the intention of 

using them against the German or allied (Hitlerite) armed forces, or who ` 

‘ killed members of these forces; or who carried-on activities which, under the 

laws of war, could be carried on only by armed forces, dressed in the ap- 
propriate uniform. ` - 
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To think of the Hitlerites as “interpreters” cf international law! 

In accordance with the very substance of icternational law respect for 
the laws and customs of war must lie at the base of activity of every army. 
When this basic condition was not adhered to, when the Hitlerites fell upon 
each state with treacherous violation of international law on the commence- 
ment of military operations, when the Hitlerites from the very first steps of 
aggression resorted to robbery and murder, fortidden by international law, 
then what importance could be given to the attempt of the Hitlerites to cling 
to any rule of international law, while at the seme time perverting it, and 
wildly and scoffingly violating the very substance of international law? 

During the war arguing with Hitlerites abcut law was equivalent to 
exhorting hyenas. Now Hitlerism has been thrown in the dust. But in 
some countries there are still adherents of the “doctrine” of the Prusso- | 
Hitlerite militarists, seeking to make allowances for the Hitlerite brutality. 
Hitlerite agitation was counted on to supply “arguments” to the pro- 
Hitlerites in other countries. Thanks to this the Hitlerites in the field of 
international law and especially with relation to the law of war attempted to 
screen their bloody arbitrary action with “lega.” argument, on which we 
shall stop a moment. 

First of all as to the military uniform.*4 b 

This was the beloved “argument” of the Prussian militarists, which was 
also used by the Hitlerites. A mania for uniforms was always a distinctive 
feature of Prussian militarism. Frederick II (“the Great”, who was 
glorified by the Hitlerites, advanced uniforms in his time to the most 
extreme limits, dressing his soldiers in buckles, braids, and such sort of 
theatrical flashiness. Such a uniform was intended to create an even 
greater barrier between soldiers and the peop.e. The Prusso-Frederick 
“spirit,” having become embedded in the army, cultivated scorn for civilians 
and their clothes. The soldier’s uniform actually hid the internal emptiness 
of the soldier. . 

The Hitlerites, in their turn, began with the proposition that they might 
lure the unemployed into the Storm Troops by the free distribution of brown _ 

*4 Lieber, who demanded in his code that uniforms be wora in order to obtain recognition | 
of belligerents by combatants had to admit that the absences of a uniform in the event of a 
general uprising was not an excuse to exact punishment: ‘‘There are actually ceses when the 
absence of a uniform can be taken as serious prima facie evidence against the captured enemy, 
but one must remember thet uniform clothing is impossible in a general uprising and that 
there are cases when regular soldiers are left without uniforms at least for an appreciable 
period. I have seen prisoners, captured at Fort Donaldson They hed no uniforms. It is 
. true that they were dressec in almost similar clothes but these were similar to-the clothes of - 
the local village inhabitants. We, however, conducted ourselves with respect to them as 
with prisoners of war and even very indulgently.” (Lieber, Cn guerrillas and guerrilla parties, 
1882, p. 15. 

At the EURI Conference of 1874 the Belgian delegate, Lambreman, found it impossible 


to demand that a population, rising at a moment of danger ts defend the fatherland, should 
think of supplying itself with distinctive markings. 


ied Efi om i ad me. 
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uniforms. In educating the ten-year-olds with. race vanity they began to 


7 
; 
, 


, dress these children in the uniform cf the ‘‘Hitler Youth.” It goes without 


' saying that every active Hitlerite in Germany would have been untainkable 


without his brown uniform. If such a person had been in a position of 


responsible authority, then every amiti-fascist would have heen dressed in an: 


ignominious uniform, as was evidenced by- the distinguishing marks for 


ome 


vi 


j 
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Poles, Jews, and others in occupied regions. If such a person had been in a 


position of responsible authority, all people would have gone around with 


numbers on collars, as was done’in many temporarily occupied regions. 
. Even the Hitlerites had to recognize that militia and volunteer troops did 


- . not always have the opportunity to acquire uniforms. It is true that they 


recognized this only for unoccupied regions. But logic indicates how much 
more difficult it was to obtain uniforms in occupied regions,” The Hitlerites 
eared the people mortal mortally. They therefore wanted to have against them- 
selves a regular army, and, according to their explanation, the people had to 


stand silently on the side. The cynicism of ~his request is clear if one takes 


into account that the “total war” conducted by the Hitlerites was directed 
‘not only against the armies of the enemy but also against the penek 
population, its life and property. 

It is relevant to remark at this point that ia their time, when the Gaanena 
were defending their independence in the struggle with the French, the 
Prussian King, Frederick William III, bora in’ Engels’ cpinion “to be a 
corporal to see whether each soldier’s buttons were in order” 5 emphasized 
in his order of April 21, 1813, issued at the irsistence of the German patriots 


of that period, that the struggle of the gereral levies (landsturm)” is the | 


-, 


legal defense of the people, that the most decisive struggle is the best since 


it serves a sacred and just cause (Article 7). The order appealed for the 
development of guerrilla warfare and its methods of struggie. He stated that 
the Jandsturm had neither military uniform nor distinctive marks. More- 


- over, the order warned that the landsturmers would be recognized by the 
enemy because of their clothes, and the enemy could apply punishment to 
\ them (Article 13). The order adad agaimst the use of any distinguishing 
‘marks, to aid the position of German guerilla troops ir the enemy’s rear. 
' It is true, that this was an unimportant fleeting moment in the history of 


Germany at the beginning of the 19th centu-y; since the government quickly 
decided to reject the “enthusiasm of the people” and to stand on the soil of 
the “spirit of Frederick” in scorning the people. 

- Engels wrote 2E 


To permit the people itself | to carry on the uk cea fom orders 
of the King would have been completel” at odds with the Prussian spirit. 
Therefore the formation of the Landsturm Was postponed until the 


% Marx and Engels, Vol. 5, E 12. . 
*6 Hitler tried to dramatize tke “Volkssturm.” 
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moment when the King should demand it, but the King never ae : 
such a demand.?’ | 


Itwould, of course, be aiti incorrect to belittle the importance ef the 
uniform in the structure of war. Discipline and both military and sanitary . 
o require it. Simplicity, modesty, and lightness are principles s oy” 
military uniform i has b Bean not only an orgarizational requirement, but J 
one of the means to embed in the soldier a herc feeling in place of that of (, 
the civilian. Schedrin in his time ridiculed tie efforts of the Prussian 
militarists to conceal their character as brigands by their external appearance. 
In speaking of the Prussian officer, which in his exterhal appearance seems 
_to say to every one, “I am a hero,” Schedrin wrote, 


It seems to me that if he said in place of this, “I am a robber and now 
I shall begin to beat you,” it would be easterforme... It is true 
that the wisest thing would be if they put such heroes under lock and key 
because this would unbind the arms of plain people and at the same time 
give the country a chance to use these arms f-:uitfully.*® | 


The substance of international law is in this very thing, keeping such 
“heroes” under lock and key. 

-It is appropriate to remark, however, that .n the declarations or both: 
the Brussels and the Hague Conferences, identifying marks visible from afar | 
were spoken of in connection with other conditions of which something will | 
be said below. {In the second place, the declarations of these Conferences) 
by no means had in view making defense of the fatherland conditional upon “a 
the presence of distinguishing marks. The position of cowntriea Witi 
militia systems at international conferences speaks clearly enough on this $ 
subject. At the first Hague Conference even the representative of ee 
many, Von Schwartzhof, reeegnized that a distinguishing mark wed be only 
in a special armband. 6: the third place, all former international decle ra= 
tions on the uniform were drawn up-at a time waen war was reficcted Jerzely 
in direct_military skirmishes,-whén the uniform was very gay, striking tho 
eyé, since this gave the opportunity to distinguish it more « asily frorn 
others. Today with the. development of f artilery, shooting in Rit. 
distance, with the development of aviation and other. contemp! orange ons, y 
of war, all states t 3 try to ‘make ‘their armies-less. noticeable, a and dress the i ini 
“protective color re colors. ‘The whole gist, for exampb, of the grey-sre en ' ormand 
soldier’s. uniform lies in this, to make the soldier less noticeable, vo mask hint ja 
Even in the war of 1870-1871 the Germans demanded that bb uni ormo 
the “franc-tireur” be distinguished from that.o/a sharp shootér at a distan ie 
of a-rifle shot, or at a distance of not less than a kilometer. ; The Germans 
themselves in the last war tried by means of tha color of the witorm and thay 













27 F, Engels, Remarks on War, 1941, (Russian edition), p. 178. 1 
28 Saltikov-Schedrin. Collected Works (Russian 2dition). Vol. 14. v. 105. 
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naximum camouflage to make their soldiers mndistinguishable at a distance 
X from three hundred tc five hundred pacas. 

The unconditional requirement of a unfo*m for guerrilla troops.is not 
‘upported even by simple military logic. TLe conditions of guerrilla war- 
are- are unusual. Guerrilla i troops attack sv ddenly, by surprise. Could a 
inform or distinguishing prevent sucprise, which is the principal 
hethou of Guerrilla ‘war warfare? What imporiarce does a_uniform lave when 
ruerrilla troops meet with the enemy at cloce range? The intention wand 
ictivity of the guerrillas would be obvious aven without a uniform. ` 

To link the right of the people to defend its native land and its henor to a 
iniform would be to carry the question o? d=fense to an absurdity. Pa- 
Tiotism is not packed only in a’ military ancorm, just as it is impossible 
or the activities of the spontaneous hurricame <0 beset forth i in the rules of a 
neteorological observatory. 5-4-5 
. Marx in his letter to Engels of September <, 1870, has already ironically 
said, “The declaration that no one has the right to deferd his ‘fatherland’ 
xcept one who wears a y uniform rings true. ° rue. s 

What must those people do who, being subjected to attack, dthr because 
of limitations on their military budget or foz other reasons have had no 
shance to prepare large supplies of uniforms? Shall they renounce arms and 
submissively subordinate themselves to the ery a of slavery ea 






oy,the usurpers? That would clearly be aksurd 

> [The opponents of defense b by the peaple..including_the. Hitlerites,. have 
fukther required thet a person responsible. for their actions be in command 
of the guerrilla troops. “Guerrillas are distributed. in. ‘unorganized ba bands.” 
They seem b> “represent arbitrary action since :hey have no organization in 


en Pe e 4a an 


gal war but group thi themselyes arbitrarily as s thay. wish into groups, and this 


r- a 


Pit seem not to guarantee conformity to tae vules of war ir by the } guerrillas. 
4 Buch argu nents sre directed against th the. ver very-substance of a war of the 
pe "Gu errilla 1 warfare, when it is devdoped, is organized, embracing 
ae 3 of the peopie.. Guerrilla troops are broken down into small 
arocns only for éénvenier.ce. - These small greups defend with systematic 


consisie the interests of the a which arz the same as the interests of 








ths state iindar Soviet conditions. In v view of #his the question whether the 


gies sien 
guerrili troops. ha ave authority from thé seovarniient_or. not. loses force. 
Hitoy show $ examples where the governm2n-, responsive to the interests 


pi he ole, appeals to the masses in a moment of military danger with ‘a 
@!. . «> dn guerrilla warfare.) If they haves often beea unable to carry 
this ci nitimate conclusion, it is because the gap between them and the 
peor. > ~ben too wide, because they were afraid of a people in revolt,) 
g As ic persons who must be at the head of guarrilla troops and be responsible 
rf. or accijns, any..one who. is the least dit familar, for example, with 


riet. guerilla warfare, knows how: high discipLne was with Soviet guerrilla 
2 ah ae 38 Mark and Engels, Vol. H, P. 390. 
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warfare and how high was the authority of the commanding officer. Soviet 
guerrilla warfare was created as a fundamental part of the people’s defense 
of their conquests and canara: It has drawn its experience from the 
history of people’s warfare in the pdst and, especially, from the grandiose 
experience of the land of the Soviets, which even in the civil war demon- 
strated how competent the people is, as the master of its country and its 
fate. 

In the war for the fatherland Soviet citizens of temporarily occupied 
regions are witnesses to the fact that Hitlerites killed their cwn unarmed 


. people—old people, women and children; how they shamed their wives, 
` sisters and mothers; how they destroyed their homes; how they desecrated -FL 


` their native soil, mocking national feeling. 


cand 


The Juridical ane of “necessary defens2” is not treated here as solely 
personal defense. Under the conditions of the Hitlerite occupstion necessary 


y 
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defense way the moral duty of citizens devoted to their native land and its =} i 


people. y defending themselves Soviet citizens defended society, the 
people. J. V. Stalin has said, 


War with fascist Germany must not be thought of as customary war. 
It is among other things a war-of oe Soviet people agains; the German- 


fascist troops. 

(Guerrilla troops are the leading peopie of tae formerly ocsupied regions. 
They fought not only with weapons. They are political fighters, organizers, 
propagandists, agitators. They inspired conñdence and cheer in the mass of 
the people, and recruited new fighters for the defense of Soviet statehood. 
Soviet guerrilla warfare was not, therefore, a private matter of volunteer 
guerrilla troops. The. Soviet—peeple—in- defeacding~itselHuticized—all_kinds 
of defense and attack both in the form of the regular army and in the form 
of of guerrilla units! In this fact the popular character of the war against 
fascism Was “emphasized once more. For this very reason the commands of 
the guerrilla units subordinated their activities to the tasks of the Red Army, 
which is the basie military force of the Soviet state. The commander of 
guerrilla troops answered for his acts to the Soviet people in the person of 
its Red Army and its General Staff. The orders of the Supreme Com- 
mander, Comrade Stalin, directed to the Red Army men, were also directed to 





f 


the men and women who fought as guerrilla troops. ‘There i is not and can- hn 
not be a sharp line between the army and the people ina ina , Soviet, country. = = 


SOne of ti of the demands of those opposed to the. guerrilla movement was that 





weapons be carried openly. nly. ‘This demand appeared,_a aS A rule, “when there 
Were still no y ) Weapons such a: as “those us used today, when w w ‘eapons consisted 
largely of rifles, 1 machine guns and er tillery, . Now not only the regular army 
bathe guerr lle as well use all contemporary weapons, even to zanks and 
aviation. Art consists partly in aop nasing weapons.) The Germans 


thamoalrao eampt aprile canal #1: rea ae te nf -a sae te ein egg as ¥e 
e,t , " ae’ 
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the weapons of contemporary warfare. But acch s laughable demand was 


-= made by the Hitlerites to their enemies. Tae guerrilla troops set. out to- 


achieve the objectives which were given, and these never conflicted with 
international law. From the point of view o these objectives, directed 
towards the liberation of their native land, it & antirely immaterial how the 
aggressor is destroyed—by weapons carried openly or conces ed. It WAS 
important that they be destroyed. | 

And the last: the Hitlerites demanded, tha - guerrilla troops take the 


. norms of international law into account in ther activities. Such a demand 


is a dominating one for all defending their freedo. nN, honor and independence. 
. It would be superfluous to prove that such a demand on the part of the 
Hitlerites was plain mockery and an outrage t> international law. 

The Hitlerites tried to reprasent guerrilla. w Werlare as improper and u and un- 
equal. What is “proper wartare” in in their cpnion? They considered a 
warp proper” when they with predominant Drees under the screen of 
treaties and agreements concluded previous:y ell upon poorly defended 
countries, such as Norway, Denmark, Greece, Yugoslavia and others. = 
‘when they met with the powerful rebut or the >eople, they spoke of “i 
proper war.’ = 

It is clear to every one that a edarch'n musz k made not in n the field of 
. treaties apparently designed to prot ‘ect internazi onal law to find the reason 
for the hatred of reactionary elements, qn particular of the Hitlerites, for 


-7 guerrilla troops. The reason must be looked f for in the cowardliness of the 


. Hitlerites before the people, who have proved zhet it would never submit to 
foreign oppression. The formal arguments of th= Hitlerites were to screen 
the predatory substance of frantic fascism. In €pain in the war of 1936-1939 
foreign volunteers were included in the regclar army and wcre the ap- 
“propriate uniform, ‘bore arias openly, and so ca Neverthelesé they were 
/ m ercilessly_shot _by the Hitler-Mussolini ee evan, because the the 


SEH Ni p y 
— raue r 
mema ll a ma o mgr i % maahan pi Binaan N ee ce i 


- down & powerful republican-demoeratic ae which haa settled a 
‘matter which concerned not only Spaniards, but as Comrade Stalin has 
remarked, a matter for all progressive humanity. On the Soviet-German 
front it was made even clearer that there wes-20 mention made by the 
_ Hitlerites of adhering to the norms of international law and the law of war, 
~ but they followed simply the covetous objectiv2a a robbers and marauders, 


. = 


* Te * * = 


The Fatherland war against Hitlerism and ce T was a living im- 


_ “portant struggle of the people for its self-prese>etion, for its future. The 


struggle against fascism has flowed into a war oz the peoples for national 


`! liberation and independence, for. democracy, fcr eelf-preservatior from the 


“new order” and its destructive policies. For taat very reason guerrilla 
E avariare: spread mdely in Yugoslavia, France, Fclend, and elsewhere. 


` 
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Tt is is not by chance that Germany during ihe period of its recent history | 


has hardly known guerrilla warfare. Even during the most trying times of 
the state, as was the case during the war against Napoleon, efforts to broaden 
guerrilla werfare resulted in failure. This is explained by the fact that 
(a) the Prussian regime has always been an eremy of everything loving 
freedom anc of the people, (b) Germany became a united state at a late time; 
as late as the Napoleonic war separate German states (Southern) fought on 
the side of Napoleon against the Germans—there was not and could not be 
broad national enthusiasm, (c) later, after the unification of Germany and 
its. Prussianization, the ruling Junker upper class created. its army as an anti- 
popular aggrandizing army and embedded in the thinking of the masses the 


thought thai war would always be carried on on foreign soil. They pounded . 
on the lowest instincts of the Germans, convincing them that their well- 


being woulc depend on the aggrandizing and plundering activities of the 

armies, that every German must prepare himself to be a master on foreign soil. 

The Hitlerites to the very top carried on this “education” of the masses. 
Fascism and the right of peoples to self-determination are incompatible. 


‘ : Gs . K 
As experience has shown one cannot speak of law with fascism nor of inter- 


national law in particular. Could one really restrain bloodthirsty plunder- 
ing with norms and rules worked eut for brotherly, peaceful cohabitation of 
peoples? States, protecting the life and well-being of peoples must, there- 
fore, pull out fascism by the roots, since it represents danger for eivilization. 


Contemporary international law—and its basic part, the law of ‘war,— : 
has developed since the end of the 18th century under the mfluence of ., 


democratic principles in which peoples have been interested. Every person 
who violates the established norms of internetional law must take into 
consideration that. he will have against him the public opinion of peoples 
who have never approached the. question of law dogmatically, or from a 


formal legalistic point.of view. If one speaks of an unjust war, then it will ` 


not be-concealed by-any formal legalistic arguments. It will call forth the 
protest of the masses. It is enough to call to mind the relationship of the 
peoples to the interventionists during the civil war of the pa peoples in 
1918-1920.- 


et he -right of peoples to. defense against aggression is EE by the 


/ 


Karter of the United Nations, adopted at San Francisco. Article 51 of this 
document of -international law says, 
AF Nothing in the present Charter shall im vair the inherent right of | 
/ i individual or ert acetal if an armet attack occurs against a 
i> Member of the United Nations, until the Security Council has taken the į 
measures necessary to ‘maintain international peace and security. 


” in the rear.of an aggressor —a warfare which will be supported | by all 


we * 
national law 


And, vice: versa, if the inspirer and defender of. Agg gressive 
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t is clear that this self-defense doés not excluds popular guerrilla warfare ` ` 
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' war, that is, unjust war, tries to use guerrille methods of warfare, then such 
“guerrillas” cannot be under the protection of international law. 

The war with Germany is over. The Hiter regime has suffered complete 
bankruptcy. The press states, however, thet the Hitlerites are still trying 
to preserve underground nests. It is possibl> that those cf the underground 
will attack, using methods of guerrilla werfare. But these will not be 
guerrillas in the sense of current international law, participants in a national 
just war. The principles of international law are directed to the stamping 
out of aggression, which requires first of all, 

to wipe out the Nazi Party, Nazi laws. organizations and institutions, 
remove all Nazi and militarist influences from public office and from the 
cultural and economic life of the German people; and take in harmony 


such other measures in Germany as may be necessary to the future peace 
and safety oi the world.” 


> 


Also at the Berlin Conference of the three Powers it was said in the com- 
muniqué (at the beginning of August, 1945): 


German militarism and Nazism will be extirpated and the Allies will 
take in agreement together, now and in the future, the other measures 
necessary to assure that Germany never again wil threaten her neighbors 
or the peace of the world. 


The Nazi who appears with arms in his hands (whether openly carried or 
concealed) against the Allied armed forces 5 a tool of fascist terrorism, an 

. Ee oul of the freedom of peoples and must b2ar full punishment for his acts. 
E ~Guerrilla wi warfare is a and re remains € one, of tl tke i cee forms of the people’s, 


menune g m ii d r E he 


a 
3 a a law directed to the jrecention of any type of aggression. ` yo 


f i 30 Declaration of the leaders of the three Alliec Powers at tho Crimea Conference, 
<4 February, 1945. 


wn. 


nee hg er ee 
eet Hn Ot Neer ap ee “tl a en aaar on i Mi ee rr pra 


l LEGALITY. OF GUÉRRILLA FORCES ENDEN: THE LAWS OF WAR 565 i 


‘The Brussels Grane, 


The representatives of the European powers who met in Bessie in 1874 
to formulate a code of war were divided into two camps, one representing 
the interests of countries with Ber armies, the other those of Spain, Bel- -` 


a th Rag nett er 


gium, Holland; and Switzstt land: Those with the preat armies urged 4 that- 
the status of | of lawful I belligerency shë uld attach only to organized forces}an 

| “that members of a levée EN MASSE se should meet the “requirements of other 
combatants.4 Thus, the original Russian project at Brussels included the 
following qualifications for lawful belligerency: 


. Armed bands not complying with'the abcve-mentioned conditions 
shall not possess: the rights of delligerents; they shall not be considered, 
as regular ‘enemies, and in case of capture shall be proceeded against 
judicially.® 

Individuals belonging to the. sopnat of a country in which the 
enemy's power is already established, who shall rise in arms against 
rae may-be handed ovez ta justice, and are not regarded as prisoners 
of war. 

Individuals who at one tims take part independently in the opera- ` 
tions of war, and at another return to their pacifice occupations, not 
fulfilling generally the conditions of paragrephs (a) and (b), do not 
enjoy the ‘rights of belligerents, and are amenable, in case of capture, 
to military justice.® 

one smaller powers, however, because of their relatively small organized 

` „forces, were reluctant to limit in any way tl the right of inhabitants in ocen- 
pied territory tor rise “up anc ; and defend i their. country.’ “As a result of the dis- 
cussions, the “fiegative provisians, ‘excluding from the category: of belliger- 
ents all persons not exhibiting certain specified qualifications, ware dropped) 
The Declaration, as finally drawn, merely enumerated certain conditions 
under which combatants were z0 be regarded as lawful and it was expressly. 
understood tha i these cot conditions were not to be treated as exclusive.’ The 
various points of view and the questions left undecided were summarized 
by Baron Lamtermont, the Belgian Delegate, as follows: hs 

As this Article deals only with armies, militia, and corps of volun- 
feere. in short, with bodies cf mën, the Delegate’of Belgium had i in- 
quired what, would be the faze of a citizen who, aching singly, and in 
an unoccupied part of she ccm J ajé intended, 
for instance, to impede t ' 


turned to him was that t 
It w 
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still be governed by the unwritten lav of nations. Macua question 
> relates to an unoccupied pert of a country. The first Russian 
“ Text relued the character er Of bellig=rents to populations Tising in an 
occupied territory: the secoud>—on—the~contrar ”~allowe: em_ this 
charactér-on certain cc Sonditions. 1 maly, the Project roject drawn up by 
“the Delegate of Germany did not admit the title of belligerents in 
favour of inhabitants taking up.arns in the case in question. These 
texts, after a discussion on the par. cof several Delegates, have disap- 
peared one after the other, and it i. left understood that the question 
whether and under what: conditions a population taking up arms to 
le a hostile army in an occup-ed territory can claim the rights 
according to belligerents has not been solved'by the Project, and, 
_« {like the preceding one, remains subj+-ct to the rules of the unwritten law 
of nations.’ f 


The Hague Repulations r 


The question of fixing the qualifications for lawful belligerents which had 
been considered at the Brussels Confereace were reconsidered at the Hague 
in 1899.!° General Sir John Ardagh, t2canical delegate of Great Britain, 
proposed to add to the Regulations the ‘ollowing provision: 


'# Nothing in this chapter is to be zonsidered as teiding iò modify or 
Asuppress the right which a populat-on of an invaded country possesses 
of fulfilling its duty of offering the most energetic national resistance 
to the invaders by every means in ts power." 






- There was considerable discussion on ths proposal. It appears that certain’ 
of the delegates refrained from pressing it-only because-of-the adoption of a 
declaration (which subsequently became with slight change part of the 
preamble to the Convention) construing Articles 1 and 2 as not being ex- 

- clusive. Discussion on the proposal Wes summarized as follows: . 


i From a reading of the minutes f the meeting of fine 20 it would 
seem that most of the members of the subcommission were of opinion 
that the rule thus formulated add-d nothing to the déclaration which 

_>Mr. Martens had read.at the opening of that meeting. The delegation 
" of Switzerland, nevertheless, appeared to attach great importance to 
this ‘additional article and went sc far as to suggest that its adhesion. 
to Articles 1 1 and 2 (Brussels 9 and z0) might 1 not be given if the proposal 

of Sirg i S. Mr. Kunzli spoke to that effect. - 
o’ te of Germany, Colonel Gross 

1: that Article. 9 -of Brussels ` 
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is not yét occupied under the sole_condition_that-it-respects the laws 
“ot wary but that he had nevertheless voted for that article in a spirit 
of conciliation. “At this point, however,” said the German delegate 
most emphatically, “my concessions cease; it is absolutely impossible. 
for me to go one step further and follow those who declare for an abso- 

- lutely unlimited right of defense.” 
At the end of the debate.and in consideration of the declaration 
adopted on motion of Mr. ee Sir-John Ardagh withdrew his 

motion, for the sake of harmony.” 


The Hague Regulations did not leave the quest:on of belligerent qualifica- 
tions in a very satisfactory state. Spaight declares: 


The very important question of risings in an occupied territory has 
not been legislated for at all, and, as regarcs unoccupied districts, two 
Articles have been “approved which are to some extent mutually 
structive. The one-—Article I-is designed to meet the vi 
great Continental Powers who have adopted te] universal service and ho 
look askance at-all unorganised resistance. The other Article I1— 
is the tribute of the Conferences to the divine right.of national-defence. 
One may almost say that the delegates endeavoured to reconcile the 
elements of sheer undiluted militarism anc sheer undiluted patriotism 
(if one may so call the view which champions spontaneous, unorganised, 
national resistance), and that the solution has not resulted in a success- 
ful chemical blend! 





He adds, however, that the silence of the Hague Regulations on the question 

of a levée en masse in occupied territory “would almost certainly be con- 

strued” by by the majority of the ‘powers, despits the resolutior. proposed by 
‘ the British delegate to the Hague in 1899, as warranting the most extreme 
punishment being inflicted on a population waich unsuccessfully attempts 
. to oust an enemy occupant. 


Additional Requirement; Necessity for Government of Some Kind 


In addition to the requirements set forth in the Hague Regulations, its 


also requisite, before. the members_of a tilixary f force are entitled to be 


treated as lawful belligerents, that hey serve a political entity: which is a 
state-dejure_or.de facto or which at least exhibits certain ir indicia of that 


status. This additional requirement is | a fundamental. premise implicit 
; in in the Hague Regul: Fan individual coes not become a lawful com- 
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| arms openly and is damanda by a person responsible for his subordinates.!” 
ioe Gentili, one of the earliest authorities i ir: International law; stated: 


-4 ! That is to say; the war on bot sidas must be public < Pe nd official 

nd there must be sovereigns on_bo Leds tO. direct. fhe war? =~ 

“He is an enemy iy Who hes a state, 2 senste; a tredsury, united and har- 

A, jmoniaus citizens, and some basis for-a treaty of peace, should matters 
so shape themselves.. Cicero with’ absolute accuracy applied this 
distinction against the followers of Antony, treating them as brigands; 

while Charles Martel said of the Saracens, that besause they roved about 


in great numbers.and had leaders, camos, and standards, they were. 


none the less brigands, since they had nd motive for war. ‘‘It-is-the 
Motive which +h eyerywhere-renders s things effect efiect:ve,”’ and our learned 
men. also advance this same opinion witt regard to those roving Sara- 
cens. Pirates may follow the customs of war, anc not. those of brigands, 
as Paterculus writes of f these against. w whan Po Pompey made his campaign; 
yet they do not wage war.}? 7 

The comments of Westlake, an 1 eminent authority, ate also pertinent. He 
_ States: 


We, therefore, accepting the deliti of Grotius in other respects, 
will say that war is the state or congo; of governments contending by 
force. 


a question to be discussed in the sequel, and-is rot prejudiced by the 
use of the word “government,” as indeec it would not have been by 


the use of the word “state”: if they are treated as parties to a war,- 


that can only be justly done when there is reason jor their being identi- 
fied with their state or government; ®- l 


; Bimilarly, Oppenheim states: 


Doo  Since-International Law is a law Dates ee a and a 
| no rules of International Law can exist to. prohibit priyate individuális 
- Pe from taking up arms, and committing hostilities against the enemy. 


! But private individuals committing such acts do not enjoy the privi-. 


leges of members of armed forces; and.tke enemy has, according to a 
customary rule of International: Law, the -izht to consider, and ‘punish, 
‘such individuals as war criminals. Host-lties in arms committed by 
. -private, individuals are war crimes, not bezause they really are viola- 
tions of recognised rules regarding-werfare, but because the enemy has 
the right, to consider and punish them as ‘ects of legitimate warfare. 














C 17 The requirement that combatants ‘serve sine. kina’ afi 
z ay qer% 


‘Whether and how far individuals, can ke treated as parties to a war is | 


nt does not mean that — 
s regular armed forces, 
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The conflict: between niin wonky: patriotism: on this part of gidi nd | 


viduals and the. safety of the enemy, TOOR, does not alow of any 
solution.” l - 


` This fundamêntal concept was. seal by Francis, Tain: in. his In- “. 
structions for the Government of the, Armies of ths Uñited” States in the’ 
Field. Lieber’s code. instituted the first. official codificitionof the-aws 
of war and served in large measure as the basis for tke. Brugscis coda, wich, 

in turn, was the basis for the- Hague: Regulations.». The ieber C ode vro 
vided i in part as follows: ” ae aos : 


l AE 20. Public war is a state of a hostili y between. a0Ye er a 
i nations or governments. {tisa law ee of cl “evili zed existent, ee 
_ that men ive i in political, continuous societies,. lormitiglorguni sed unio, 
‘:° called states or nations, whose’ constituents bear, ‘enjoy and suffer, ac- i 
vance and retrograde together, i im peace and in wari. 
Art. 57. So soon as a man is armed by à sovereign yor ernment, ar. 
takes thé soldier’s oath of fidelity, he is a belligerent; his\kil Pew oun: 
ing, : a warlike acts, are not- individual cimes or oon e8 (ladle 
\ supple 
X Art, 67. The law of nations allows every. sovereign. raver rmentte 
\ make war upon another sovereign m state, and, thérefore| adra of no 
rules or laws different from thoéé of regular warfare; regarding tic fre at- 
ment of prisoners of war, although.they may belong to the army 
government_w. which. the captor may., consider as.! wanton an by 


fee : 
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is conducted by indiv: individuals Or. gnal. ands, which do not conduct their 
operations according t to 5 the la laws of war., These two classes do not consti- 
tute, by any deans, precise groups into wa ch all guerrillas or irregulars fall 
and in any particular case they may. have «ke characteristics of both or other 


classes. a article is not concerned wita the second class of Fecal mnt 


er 


ernment Which is entitled to be “treated a ae 4: afl belligerent.* 


Historical Pregodents 


Let us examine thie histcrical precedents to determine whether there exists 
any customary rule: ‘as: to the first class of iz+egulars.® The examples which 
follow are not exhaustive; but they are representative of the practice which 
has been adopted in modern warfare. y 

i. D 
mor Me exican Wer 
“During | the Mexican War, after General Winfield Scott's victory over he 
‘Mexican forces .at Cërro Gordo on April 18, 1847, warfare by bands of 
guerilleres became the regular means of resisiznce sanctioned by the Mexican 
‘Goverument. As has usually been the case in guerrila wariare, many 
bangs of guerrillas. degénerated into little more than murderers and highway 


SiT A a milat- wonded Amean - saidiers~ divided among: 


*thorascives cue goude taken from the enem:r andl carried on ' ‘war without 
pity iu evry manner imaginable.’7? On Oetobes 6, 1847, Searetary of 
War W. U x afdy wrote a Jetter to Scoct i whien, ofrer refering to the 


termioac onc he unsuccessful negotiations bor pices, he said: 


Wo uave bitherte beca i t mag ios egy, iaa JE Sus mery an 


~ 


ee es 


ae | exernie ng the oxtreme ind even sore of he crdinary rigots of Lolitas re. 


ents... . The guerr‘lls. system which Fas baca .crurtvad te is hudy 


“svornized e 2 legit Haste Mode of warf: te, end should be me: with the - 


t 7 uitaost allowable severity. 
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The highways of Mexico,.used, or about to bə used, by the American 
troops, being still infested, in many parts, by those atrocious bands called | 
guerilleros and rancheros, who, under instructions from the late Mexican | 
authorities, continue to violate every rule of warfare observed by civi- 
lized nations, it has become -nhecessary—in order to insure vigor and 
uniformity in the pursuit of the evil—to announce to all the views and 
instructions of general headquarters on the subject. . 

A council of war may : . . for any flagrant violation of the laws of 
war, condemn to death [such guerillero] . . . on satisfactory proof 
that such prisoner, at the time of capture, aztually belonged to any 
party or gang of known robbers or murderers, or had actually com- 
mitted murder or robbery upon any American: officer or soldier or 
follower of the American army.?® : 


ae p ap 


Less than two months after this order was Pa a treaty of peace was 
signed, and went into effect on ratification by the Mexican Senate on May 


25, 1848. yO | % 1&7} 
Mexico, 1865 


In 1865 following the cis the civil war in Mexico between the rival governments 
of the Constitutionalists w under J Juarez and the Conservatives under Mira- 
mon, and the intervention of the European governments, ‘‘ Emperor” 
Maximilian of Austria was endorsed in a nomina. Mexican plebiscite, at 
the instance of Napoleon III. The forces of Juarez continued to resist 
: the French troops, and after defeat in open battle, resorted_to guerrilla 
warfare. Although the conduct of the giien guerrilla warfare was.remarkebly 

free from the usual excesses, Maximilian issued a decree on Octcber 3, 1805, 
which authorized thet court-martial and summary execution of any rebel, | 
regardless of his political “principles or the nattite sf his organization; and- , 
the fining and imprisonment of anyone aiding the rebel cause.” The im- 
mediate result of this decree was the execution o` thousands. of Mexican 
patriots, many of whom had surrendered as prisonzrs of war. The decree | 
was denounced in the United States Senate as an ‘Inhuman, an: barbarous 
decree, issued in violation-of the laws of f war, the rights of the Mexican 
‘people, and of an of ti the civilization ¢ of the nineteenth certury.” 3! The war con- 
tinued until 1867 when Juarez was victorious, largaly becauśé of the with-  \ 
drawal by Napoleon of the French troops. Maximilian was captured on. 
May 15, 1867, and Juarez was.reélected President of Mexico. Maximilian 

was tried by court-martial and executed, after a conviction based largely 
upon the murders resulting from his decree_of Octo zer-3;1865. Winthrop, 

in stating his approval of the sentence, said: ‘. . . . the soundest, under 

the law òf war, of the grounds advanced forthe tria. and sentence of the so- | - 
called ‘Emperor’ Maximilian of seta was his decree of' October. 3, 
1865.” ® i SO eo ae 

28 General Scott’s Orders, 1847-1848, Book 41 14, United dieg Archives. l 

30 Chynoweth, W. H., The Fall of Maximilian, 1872, p. 51. 

3t Cong. Globe, 40th Cong., Ist Sess., 1837, 598. ` i . 

32 Winthrop, W: , Military Law and Precedents, 1920, 798, N 62 > in 
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United States Civil War 


In the American Civil War, well-known Confederate leaders such as 
“Wheels Forrest, Morgan, and Mosby carried on war by guerrilla tactics 
‘ndtowniaudy of the regular operations of the main Confederate armies. 
in April, 1062, the organization cf Partisan Rangers was authorized by the | 
Confedersir Governnert,* although previously to that time isolated bands 
‘of men Sad been rezcznized by Confederate commanders as soldiers.¥ 
Their exseszes, or often the excesses committed by ozhers under the protec- 
‘Mon of í their r name, gave rise. fo repeated correspondence on the part of the 
opposing generals. Cn July 3, 1862, ‘when ir command of the District of 
West Tennessee, Generel Grant ismied the following order: 


z 


Tha system of cusrrilla warfare now being prosecuted by some troops 
organized under he authority of the so-c alled Southern Confederacy, 
and others withoif such authority, being s0 pernicious to the welfare 
of th: community- yhere it is carried:on, and it >eing within the power 
of the communitizs to suppress this system, it is ordered that wherever 
loss i- yustained by she Government, collectiong shall be made by seizure 
of e sufficient anaint of personal property from persons in the im- 
mediate neighborh=od sympathizing : ‘with the rəbellion to remunerate 

tte > gO rernment for all loss and expense 'of collection. 

ho Persons acting asguerrillas without orgenization and without uniform 
te te 4 nguish then from private citizens are not entitled to treatment 
= oners of wer when carght, and ‘will not receive such treatment. 


General Sherman gave the following instructions tc General ae A, in 
gee tab4, regarding b2 treatment of guerrillas: 


4o Yeu thay order æl your post and district commanders, that guerrillas 

Y are not Soldiers, tus wild beasts, unknown to tha usage of war. To be 

«4 recogiized as soldérs, they. must be enlisted; enrolled, officered, uni- 
ie i! formed, ‘armed, axd equipped by some recogrized belligerent power 
Sand most, if detacked from £ main army, be of eufficient strength, with 
(writen brders frcic some army commander to d> some military thing. 


During the war there were many instances of guerr = sentenced to death 
“for homicide ôr other acts of. violence.’ ..- > ~ È 
i Lieber’s “tnstructions,” summarized, the, ‘Union viaw as Galles: 


| - gt a. 
" Padtieans are soldiers armed and wearing the R of their army, 
: but belonging to & corps which acts detached from the main body for the 
: purpose of makirg inroads into the territory ozcupied by the enemy. 
‘If captured, they a-e entitled to all the privileges. of the prisoner of war. 


4 
2] Official Records of th: Par of the Pebellion, Series IV, pp. 1094, 1095. 
4 Winthrop, p. 783, n. £3, 54. 
% 17 Official Records. of tae War of the Rebellion, Series 1, Par- 2, p. 69. 
3 .Bowman and Irwin, Seman And His Campaign, 1865, 234. 
aT- Winthrop, P. 784, n. E7. . 
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- Men, or squads of men, ate commit hostilities, whether by ighting, N 
or inroads for destruction or ‘plunder, or by raids’ of any kind, without | 
commission, without being part and portion of the organized hostile i 
army, and without sharing continuously in the war, but who do so with | 
intermitting returns to their homes and avocatiors, or with the ocea- | 
sional assumption of the semblance of peaceful pursuits, divesting them- 
selves of the character or appearance of soldiers—such men, or squads 
of men, are not public enemies, and, therefor2, if captured, are not 


entitled to the privileges of prisoners of war, but shall be treated sum- 
marily as highway robbers or pirates. Wee: 


» + & 
84 


Armed prowlers, by whatever names they may be called, Gr person? 
of the enemy’s territory, wno steal ‘within the Lnes of the hostile army 
for the purpose of robbing. killing, or of destroying bridges, roads, or \ 
canals, or of robbing or destroying the mail, or of cutting the telegraph 
wires, are not entitled to the privileges of the [zisoner of war. 


` After the surrender of Lee’s army on April 9, 1865 and of J. E. Johnston's 
army on April 26, 1865, when i; seemed possible that. resistance would con- 
tinue along guerrilla lines, General Grant refused to regard the one remaining 
Confederate army as possessing belligerent status. In assigning General - 
Sheridan to the command West of the Mississippi on May 17, 1865, Grant. 
gave him the following instructions: 


If Smith [General Edmund Kirby Smith, the commander of ire 
Trans-Mississippi Department, the only remairing organized Confeder- 
ate force] holds out, without even an ostensible Government to receive 
orders from or to report to, he and his men are nöt entitled to the con- 
sideration due to an acknowledged belligerent. Theirs is the condition 
of outlaws, making war against the only Government having ‘an ex- 
istence over the territory where war is now being waged.®®. 


Franco-German War 


During the Franco-German war, the serious defeats inflicted on the 
French armies in 1870 led to the formation, throughout the country, of the 
famous bodies of francs-tireure, detached bodies o? men who harassed the 
enemy from within, without using guerrilla tactics. One corps of francs- 
tireurs, Les partisans de Gers, had papers showing that they were in the 
Government service; their officers held commissions, and their military 
character was admitted, thouzh their only distinctive marks were a red 
sash, black coat, and Calabrian hat. But the original type of franc-tireur _ 
carried no papers, wore, no recognizable uniform exzept occasionally a small 
and easity removable badge; and the chiefs of bands were not responsible - 


46 2 Sheridan, P. H., Personal Memoirs of P. H. Sheridan, p. 208. Smith surrendered on. 
May 26, 1865. l ‘, 
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to any superior officer.*? Many Germen commanders, judging all francs- 
tireurs by the offenders, issued proclamations similar to the one posted 
oittside Metz, which stated: 


te Commander-in-Chief of the 2nd German Army again makes it 
T known that each individual who Coes not belong to the regular French 
Army or Garde Mobile found bearing arms, under the name of Francs- 

' tireur or other designation, will bə considered as a traitor-and hanged 
i or shot atthe place where he is taken wizhout further consideration.’ 


La notice at St. Mihiel declared that francs-tireurs or other persons bearing 
' arns, but not wearing uniforms so as to distinguish them from the civil 
; Copa i were by tbe “Prussian laws of war” punishable with death. 
Another notice at Vendresse declared that persons in plain clothes fighting 
without papers or authorization from zheir Government wculd be tried by 
court-martial, and sentenced to ten years’ imprisonment, or, in aggravated 
cases, exeruted.4! The following slightly more reasonable decree was issued 
in other parts of occupied France: . 


The commander-in-chief hereby notifies the inhabitants of the ar- 
rondissement that a prisoner to be treated as a prisoner of war ought to 
make good his quality as a French soldier by establishing that, by an 
order emanating from legal authority and addressed to his person, he 
has been called to the service and errolled on the lists of a corps militarily 
‘organized by the French Government. At the same time his quality 

| of soldier, he being a part of the active army, ought to be indicated by 
: military and uniform insignia, inseparable and recognizable by the 
i naked eye at rifle shot. 

_ The individuals who have taken up arms without having complied 
with the conditions above cited, will not be considered as prisoners of 
wat. They will be judged by a council of war, and unless they have 
rendered: themselves culpable of action which carries with it a more 
severe ‘penalty, will be condemned to ten years of hard labor and de- 
tained in Germany till the expiration of the sentence.” 


These proclamations were enforced by tha execution of innumerable francs- 
tireurs as unlawful belligerents. s 


A Philippine Insurrection. 


mM nM ven ws 


Toward the end of the Spanish-Amerizan War, after Commodore e Dewey’s 
defeat of the Spanish fleet at Manila Bay but before| the fall of Manila, the 
Filipinos declared their independence >f Spain on June 12, 1898: They 
eno a provisional republic with Emilio Aguinaldo as president, and 


"+ 39°Edwards, H. $., Germans In France, as cited in 2 Haeck, H. W., International Law, 
1878, p. 8, n. 5; Spaight: p. 42. : 

4° Robinson, G. I., The Betrayal of Metz, p. £31, as quoted in Spaight, p. 43, n. 2. 

4t Edwards, H. 5., Germans In France, as cited in 2 Helleck, H. N., International Law, 
1878, p. 8. 

422 Revue De Droit tienetionat p. 663, as yoted in Bordwell, p. 9L 

43 See Spaight, pp. 43, 44. Z 
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| made their capital at Malolos. © On September 29 a revolutionary assembly 

ratified Filipino independence, and the Malolos Constitution, by virtue of 

‘ which the Philippines were declared a republic, was approved by the assem- 
bly ard proclaimed on January 23, 1899. Aguinaldo was elected first 
president of the new republic.. ‘Meanwhile the Treacy of Paris, ceding the 
Philippines to the United States, was concluded betv-een representatives of 

-Unitsu States and Spain on December 10, 1898. and ratifications of the 
treaty were exchanged by the two Governments om April 11, 1899. On 
February 4, 1899, Aguinaldo issued a proclameticn of war against the 
United States. The Filipinos were defeated at all pcints, and on March 31 
Malolos was captured by the American forces and the Filipine Government 
fled northward. On November 12, 1899, a counci: of war, presided over by 
President Aguinaldo, adopted a resolution that the insurgent forces\were 
incapable of further resistance in the field, and it was therefore decided~to 
disband the army. The officers and men were to return to their own prov- `~.. 
inces and`organize the people for general resistance by means of eee ` 
warfare. One of the orders of that council provided: 


The troops which will operategiii “all of the-described districts will \ 
manoeuver in flying columns a gerrilla bands; these will be under 
the orders of the aforesaig nmandar, to whose orders all | 
the other leaders ject reporting to him and | 
receiving from h ictions of the government; 
nevertheless, all om the government will be 
obeyed and s3 tne superior commander 














ae 
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The purpose oi the guerrillas shall be to constently worry the ¥ ankees' 
in the pueblos occupied by them, 10 cut off their convoys, to cause all? 
possible harm to their patrols, the_r spies and their scouts, to surprise | 
their detachments, to crush their clumns if the:7 should pass in favora- 
ble places, and to éxterminete all zraitors to prevent natives to vilely \ 
sell themselves for the invader’s gald.*” l 


-mr "= 
pn a 


Some of these guerrillas were official y regarded as lawful belligerents.*® 
Thus the report stated: - 


Of course everrthing is being done consistent with American civiliza- 
tion and the laws of war to terminat= the crisis in rts present form. . . . 


Th ins iF ab guerrillas =re not soldiers in the true sense of 
“the word, but i isa mistake to dassify them as ladrones or armed 
robbers. There .s considerable ev-dence of record to the effect that 
@ insurgent leaders have themseves suffered. at the hands of the 
latter, who are octlaws pure and simple.* i 


Other guerrillas were mot entitled to the privileges of prisoners of war, accord- 
ing to an official prodamation issued mn December 20, 1900, by General 
MacArthur, which prcvided: 


+ Men who partisipate in hosi 
‘organized force, end witho 
; but who do so wita intermj 
| divest themselves of the 
„entitled to the privilege 


mties without being part of a regularly 
g continuously in its operations, 
į tc their nomes and avocations, 
, if captured, are not ] 










Y P é ` N . N 
we practice, a distinction w 
si pen. merrill: 


es. military commis- 
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‘Panay, who enlisted in the Philippine | OT in November, 1898, to fight 
agai! st Spain, and continued to fight against the United States. He became 
n ve, tain in the insurgent army, and later rose to the rank of “first official 
_ guertllero,” in command of a group of voluntzers from Pavia. Even after 

_iie United States occupation, many of his men occesionally returned on 
es visits to their families in Pavia, but Gumban returned only once, 
when his son died. He and his men received no pay for their services, but 
were given a fixed allowance of the necessities and a few oz the luxuries of 
life. In 1900, pursuant to orders from his superior officers, Gumban led 
thirty soldiers to Pavia for the purpose of attasking the seventeen American 
soldiers stationed there. When the band reacred Pavia they put cloth ever 
their uniforms and-leaves on their guns to avcid attracting the attention of 
the American soldiars, with the alleged intention of throwing them off at the 
moment of attack. While Gumban was arranging for a signal for a general 
assault, the presidente of the pueblo approached and asked Gumban his 
intentions. Gumban attempted to take the pres:dente prisoner, and during 
the ensuing struggle the presidente was fataHy stabbed. No attack was 
made. Several months later, Gumban and his men surrendered to the 
Americans because of lack of food. Gumbaa was tried for murder, and 
violation of the laws of war in (1) commandiag “an irregular company of 
insurrecto soldiers for the purpose of attacking the American garrison,” 
(2) leadiag the band “not clothed in a distinstive uniform,” and (8) com- 
manding an irregular company of insurgents ‘‘not being part or parcel of 
the organized hostile army, and not sharing continuously in regular warfare, 
but who did intermittently return to their homes and avocations.”” The 
Trial Judge Advocate relied mainly on Art. 82 of Lieber’s Instructions in his 
presentation of the case. Gumban was found zuilty and sentenced to death 
by hanging. In disapprcving the sentence and freeing the accused, the 
Commanding General, Division of the Philippines, found that the accused 
was a lawful belligerent who killed the presiderte while attacking the enemy 
under orders of his superior officers 4s a regular commissioned officer of a 
hostile army. His identity was known, he shared cortinuously in the war, 
and he did not return to his home intermittenily and assume peaceful avo- 
cations. The ruse de guerre was held legitimate and supported by ample 
precedent in simila? acts of civilized warfare. 

Almost daily examples of punishment for the illegal type of guerrilla 
tactics are found in the General Orders, H2adquarters Division of the 
Philippines, 1900-1301. Typical of the offenses usually punished by death, 
are: acts of violence such as murder,® burial alive,“ assault and battery with 
intent to kill, abduction,®® kidnapping,‘ robbery,®’ arson,® and raiding °° 


5 G. O. 9, 82, 91, 108, 137 (1900); G. O. 56, 63, 94 (1901). š“ G. O. 57 (1901). 
5G. O. 9, 77, 98 (1900). 6G. C. 77, 103 (1900). 
5T G. O. 115 (1900); G. O. 69 (1901). te G. O. 77 (1900). 


59 G, O. 77, 116 (1901). ° > 60 G, O. 157 (1909), 
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by members of guerrilla bands not part of the regular forces; acts’ of hostili- 


ties by guerrillas who occasionally assumed -he S of peaceful 


or who were not in uniform; andthe use of vblence and threats to force 
peaceful natives to join the insurgent army and brand their bodies so to 
indicate.“ These acts of violence were carried 02 against peaceful natives,®™ 
natives: who refused to pay taxes in support of the insurgent forces,® natives 


who sympathized with or aided the United State: forses © and United States- 


Army personnel and materiel.®® 


South African, War 


During the South African War the British fo-mally annexed the Orange . 


Free State on May 24 (1900, On June 1.a procl.ma‘icn was issued warning 
the burghers that “inasmuch as the Orange River Coon, formerly known 
as the Orange Free State, is now British temritozy ... . all inhabitants 
thereof, who, after fourteen days from the date of this Proclamation: may 
be found in arms against Her Majesty within tle said Colony, will be liable 
to be dealt with as rebels and to suffer in person and property accordingly.” ® 
The Free State government continued in existeace, and the war lasted for 
two years after this proclamation was issued. The government had no 
settled abode, but issued its orders from a railway carriage, a northern vil- 
lage, or a farmhouse in the safety of the mountains, and its authority was 
recognized by the leaders in the field. Althougn iow Boers appear to have 
been brought before the courts-martial on the mere charge of bearing arms, 


_.. pursuits, who were not members of any recognized military organization ® ` 


ł 


the proclamation was frequently enforced by the burning of farms. In the 


list prepared by the British Government of the farms that were burnt, the 
only cause assigned in many cases was that the wnr was “on commando” 
(a military raiding expedition or body). The punishment thus inflicted 
apparently had much to do with- the renewed astivity of the Boers and the 
prolongation of the war. The injustice of treazing those “on commando” 
as rebels was condemned by foreign jurists anc also British statesmen like 
Sir William Harcourt and James_Bryce--nam-<s ol great weight in inter- 
national law and history. Bryce referred to itin the House of Commons as: 

A monstrous proclamation, a proclamaticn absolutely opposed to the 


first principles of international law, a procl.mation based upon a paper 
annexation made seven days before, whict purported to treat the in- 


habitants of the two republics as rebels—rebels, forsooth, on the basis . 


of this paper annexation.’ 


a G, O. 81, 137, 147 (1900); G. 'O. 25, 38. (1901). a G. O. 42, 95, 120 (1900). 
6G, O. 108, 13, 137 (1900); G. O. 37 (1901),  * G. ©. 129 (1900); G. O. 37 (1901). 
s G. O. 82, 92 (1900). a- G.O. 1” (1901). 

87 G. O. 56, 57, 59, 69, 71, 83, 151 19005" 

s G. O. 9, 81, 98, 108, 187, 147 (1900); 25, 38, 63, 94- (1901). À 

e? Proclamations of Lord Roberts as quoted in Span note 13 at pp. 330, 331. 

79 Same, p. 331. 
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As Gibson Bowles also pointed out in the Miis of Commons, King David 
himself was once a “perambulating government.” As a result of this 
criticism, by proclamation.cf September 1, 1900, Lord Roberts declared that 
only those burghers resident in the Orange River Colony, who had not been 
continuously “on commando” since a time prior to the annexation were 
considered as subjects of the Queen and that burghers who had been so on 
commando, should, if captured, be treated as prisoners of war.” 

In addition to Ihos punished under the Proclemation of June 1, 1900, 
many Boers were punished as “marauders” for carrying on warfare by illegal 
guerrilla tactics. Marauding was defined by tke British authorities as 
consisting of “acts. of hostility committed by persons not belonging to an 
organized body authorized by a recognized Government,” and was made 
punishable by death. © The records of courts-martial show many convictions 
of Boers on such charges as ‘‘committing an act of hostility as a marauder 
by firing on British troops when not on commando” and “committing an act 
of hostility—he at the same time not beig a person belonging to any 
commando or organized military body authorized by any recognized Govern- 
ment, nor under any military orders of any officers of sny Government.” ™ 
On August 7, 1901, Lord Kitchener issued the last of a series of proclamations 
which recited that Eritish troops were in possession of the seats of Govern- 
ment and principal towns of the two Boer republics which had been annexed 
to the British Empire, that 35,000 burghers were prisoners, that the scat- 
tered Boer forces had lost most of their guns and munitions, and possessed 
no regular military organization capable of carrying on-regular warfare. 
The proclamation warned that the Boer forces were not proper belligerents, 
and pronounced sentence of banishment against all leaders who did not sur- 

. render by September 15 of the same year.” Most jurists condemned this 
proclamation, which was even denounced in the House of Commons by Sir 
William Harcourt.” The.authoritative Times History of the War in South 
Africa says that the proclamation was issued while the Free State was still 
in existence, and its recital of the military situation is ‘‘a strange tissue of 
half-truths and perverted logic.” 1! Only a small number -of Boers surren--. 
dered because of the proclamation, and in the end it became a dead letter, 
the sentence of banishment never-being executed.”? 


(World War II | 
/ During the present war cases of guerrilla warfare hava been many but 
Yo have generally not followed the traditional rules. 


n Same, p. 64. a 

2 56 Parkamentary Papers, 1900, cd. 426, as cited in Bordwell, p. 146. 

*3 Papers on Martial Law, South Africa, ed. BEL 16 as quoted in Spaight, p. 62. 
" Same, p. 201. 

1 De Wet, C., Three Fears War, pp. a 

16 Spaight, p. 65. 1 Vol. 5, 32L 

782 Wilson, H. W., Aner Pretoria: The Guerilla = p. 635; Spa: pai p. 65. 
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On July 4, 1940, the Reich Commissioner for the e Ocoupiod Netherlands 
l Territories issued the following order: 


Section I. (1) The property of persons or associations which have fur- 
thered activities hostile to the German Reich or Germanism, or of 
whom it must be assumed that they will further such activities in the 
future, may be confiscated in whole or in part.7° .. 


On July 9, 1941, Rumanian General Antonescu issued the following decree | 
from his headquarters on the Rumanian-Russian front: 


Article ITI. Persons who violate the above regulations, as well as 
persons who attack German or Rumanian soldiers or the civilian popu- 
lation, or those who destroy or injure stocks or goods, or attempt to com- . 
mit acts of espionage or of sabotage behind the armies or in the terri- 

_ + tories occupied by them, shall be punished by death. 
The trial and execution shall take place within twenty-four hours. 
In case of flagrante delicto, the culprit shall be executed on the spot.® | 


In 1941 in Yugoslavia, while the Partisans under Tito were continuing to 
resist, one of the first decrees promulgated by the German commander in chief 


__ of the Army for occupied Yugoslav territory stated: 


Any person who undertakes to commit any acts of violence or sab- 
otage against the German armed forces, its members, or installations, 
shall be punished by death." 


“On December 25, 1941, the Commander in partially occupied Serbia . 
issued the following order: 


Any person who undertakes to saat the orders of the Gentian armed |’ 
forces and the officials ‘appointed thereby or of the Serbian Govern- 
ment approved by the German armed forces, (a) by force of arms, (b) 
by sabotage, or (e) by any other illegal act, may be punished, in addi- 
tion to any other penalties incurred, by confiseati tion of his personal or 
real property.” 


On May 17, 1941, the Admiral of i ee French naval ee made the 
following reply to Hitler’ s announcement that he did not reċognize the men 
of the Free French Naval Forces as lawful belligerants: . 


Hitler has announced that he does not recognize as belligerents the 
officers and men of the “Free French” naval forces, but we have re- 
tained our French uniforms and I have conveyed to the enemy that 
if any of our men should be treated as francs-tireurs, for every one who | 
was shot I would hang two Germans and thres Italians.” 


a Ferorininat 194-, No. 9, 128, AS quoted i in Lemkin, R., Aris scule in Occupied 
Europe, 1944, p. 478. l 

80 Monitorul Oficial, No. 161, ‘July 1- , 194i, quoted samme, ae p. 566. 

8 Verordnungsblatt Pür Das Besetzte J ugoslaische Gebiet, No. 1, 1941, 4, Tigi same, 
p. 597, 598. 

82 Verordnungsblatt Des Befehlshabers Serbien, No. 27; 1941, 19, quoted same, Pp- 598, 599. 

8 The New York Times, May 18, 1941, p. 1, col. 1. ' 
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On June 11, 1944, “after the“ “Allied landings i in Frenca, the Paris radio 
broadcast a decree from Field Marshal Generel Karl von Runstedt saying 
that all French caught résisting the Germans wauld be treated as francs- 
tireurs to whom the usual international conventions regarding prisoners of 
war would not be applied. The French Forces of the Interior (FFI), 
composed of approximately 500, 000 men, continued ta play their assigned 
role in the battle of liberation, in spite of the German threat. French head- 
quarters predicted that as on as the FFI had captured substantial numbers 
of German prisoners, the Nazis would be forced to treat the FFI as lawful 
belligerents. A similar.threat to shoot summarily as franes-tireurs all 
members of the Free French forces was recons.dered by the Germans when 
those forces had captured large numbers of German prisoners. The Ger- 
mans carried out their threat by executing civilian hostages in reprisal for the 
resistance of the FFI, and also by executing capt-ired members of the FFI, 
The FFI indicated that they intended to carry out suitable reprisals against 
“prisoners.” 8 On July 15, 1944, General Eisenhower announced that the 
FFI were a combatant force commanded by Major General Joseph-Pierre 
Koenig, formed an integral part of the Allied Expeditionary Force, bore 
arms openly against the enemy, and wore distinctive emblems, Under 
these circumstences;-warned General Eisenhower, reprisals against members - 
of these groups would violate the rules of war.” To this warning, the Ger- 
mans answered that the FFI violated the German-French armistice treaty, 
the French laws, and The Hague Convention. They said that the appoint- 
ment of a French general, who lives in London, as supreme commander of all 
civilians in France who are carrying arms did not alter the status of the FFI. 

The Japanese attitude toward Filipino guerrilles was clearly revealed in a 
battle order dated March 8, (1945, captured from tae commander of the 
Fuji group, a Japanese army unit. The order stated: “Shoot guerrillas. 
All who oppose the Emperor, even women and children, will be killed.” 
This attitude has been proved time and aga:n in the campaign in Luzon 
where the Japenese have wantonly slain thousands. on even a ee suspicion. 
of pumila activity.% 

` The Germar guerrilla warfare received the cfficial sanction bt Propaganda 
Minister J oseph Goebbels in his weekly article in the magazine Reich, 
which was broadcast by the German news agency on April 19, 1945. After — 
calling on Germans to attack allies with hand grenades er by planting mines 
or by firing on them from cellars, he said: AL the rules of warfare are obso- 
lete and must be thrown overboard. All means means are fair and permissible 
in the struggle against the terrible foe” 8 Anotk jer German radio : an- 
nouncement stated that underground forces called í verewolves” had been 
formed in territor y occupied by the Allies and volved to risk death “daily 
nme, June 18, 1945, p. 1, cal. 6, 


1944, p. 23, col. 5. 
bone April 20, 1945. 











3 The New Yor Times, June 12, 1944, p. 7, col. 2,3. & 
3 Same, June 28, 1944, p: 7, cols. 1-3. 81 Sa 
88 Washington Post, April 15, 1945. ` Li 
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and joyfully without vega 4 to the shildisti wiles of soealled decent bour- 


geois, Warfare.’ a & 
Ti wt 


Conclusion 


This 18 apie from this sa of the historical examples that there 
‘has not been uniformity on the precise nature of the government which must 
`, exist to entitle its armed forces to be treated as lawful combatants. \ It 
appears clear, however, thet even under the most humane of interpretations 
_ the requirement that combatants serve a government. has been regarded as 
satisfied only \ where it is a responsible and fairly representative political 
\ entity which c can exercise authority “over iis armel force: ( If there a 
- formal ‘surrender by the eiemy government and capitulation of the main 
\ body of armed forces, there is noteworthy precedent, particularly in the 
-position taken by General Grant inthe Civil War, for regarding as unlawful 
‘g6mbatants those wie coftinue to resist, even though they may be sub- 
-d stántialin number. The iact that the surviving combatants may be im- 
a pelled l by yy patriotic motives in continuing to resist does not appear to have 
‘been regarded as material to their status as lawful combatants. Of course 
it ib may, be that those who continue to resist may be large in number ando 
‘themselves “Constitute s dge facts “government if’ ¥ $0; 7 they) shouldbe 
S aB lawful 1 combatants: - Although t there is listle authority, the com- ` 
“Sistem military defeat Of tha enemy armed forces, the disintegration of the 
_ Government, and the occupation of its territory would seem to have the 
same consequences upon the status of those who continue to resist as does 
-a formal surrender. Thus Oppenheim states: | 












On the other hand, one speaks of guerrilla war or petty war when, 
after the defeat and the capture of the main part of the enemy forces, 
the occupation of the enemy territory, and the downfall of the enemy 

. --Government, the routed remnants of the defeated army. ‘carry on the 
“>: contention ‘by mere guztrilla tactics. Although hopeless-of success in 
= thẹ end, such petty. war can go.on for a long time, thus preventing 
ı - . the éstablishment of a state of peace, in spite of the fact that regular 
waris over.and the task of the army of occupation is no longer regular 
warfare. ' ~Now,.the question whether. such guerrilla war is ro war 

“in the strigt. sense of the term in ‘international law must; 1 think, be 

-. angweréd imthe negative; for two reasons: Ferstthere ‘are.no ‘Tohger 

_«:' the forces of twa | tates (or even the forces of a State and of an opposing 

_ Government). in ‘the field, because the defeated belligerent. State has ceased 

-to exisi through the, military occupation of its territory, the downfall of its es- 
tablished Government, the capture of the main part and:the routing of the 
remnant of its forves. If,:-then, guerrilla war is not real war, it is 

’ obvious that in strict law the. victor. need nó longer treat the guerrilla 
_bands as a belligeren}t Power, and their captured members as soldiers. 

~ It is, however, advishu ible that he should. do so; 80 Icng.as they are under 
“responsible comma ers and Baa the laws ‘and usages of war. 






s Asso’ : qusted i in “Yank, April of 1945, "A 195 


1e 
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For I can see no advantage i in treating ‘those bande as: s-critninals, and \ 
no reason why they should be: so treated, altough i in strict law it could \ 
be done (italics supplied). "ui l 


(There is no precise gauge by ach it can be deent detsumined when al 
disintegrating. government has reached the point where it no longer can i. 
exercise governmental functions and is no longer entitled to be regarded as \ : 
a lawful belligerent.) However, certain standarcés may be used as guides, |} 
such as the number of the members of the armed forces still resisting, their... 
cohesion as fighting units, and the responsibility of the officials purporting 
to act for the government.°? 

x The conclusion in any particular case as to the legality of guerrilla force: forces y 
is likely to be affected by two counterbalancing factors. One 1s the 1e is the desire 

| to end as quickly as possible enemy resistance which has n has no chance of succe SUCCESS. ` 3 


Ý The other is the. reluctance to irat as war oximimala any large body Oty of 
f who continue to fight solely for patriotic reasons of their own. Thea sik 


in a close. case may well be dicteted by polit tical ar and military, rather “than 
‘legal, considerations. | 


Oppenheim, L., International Law, ed. by McNair, 192£, sez. 60. In accord is sight 
p. 65. But see, Wheaton, H., Internafonal Law, 1944, p. 803. rA . 
%2 Cf., Prize Cases, 67 U.S. 635, 666-367 (1862), where it is stated: 


' “The parties belligerent in a put lic war are independant natioas. But-it is not’ nec- 
essary to constitute war, that, both parties should be acxnowledgad as iis dent na- 
tions or sovereign States. A war may exist where one of she ponueren te c Ea sovereign 
rights as against the other. 

“Insurrection against a government may or may not aanse, in an TAN rebel- 
lion, but a.civil war always begins by insurrection aga.nst the lawful authority of the . 
Government. A civil war is never 3olemnly declared; it becomes such by its accidents— | ` 
the number, power, and organizetion of the pers ons who orig-nate and carry it on. 
When the party in rebellion occupy and hold in a hostile mannar a certain portion_of 
territory; have declared their independence; have cast off their allegiance; have organized, ~ 
armies; have commenced hostilities against their farmec sovereign; the ‘world acknowl- - 
edges them as belligerents, and the contest a war. The, claim to be in arms to establish. 
their liberty and independence, in crder to become a sovereign State, while the sovereign 
party treats them as insurgents’ ¿nd rebels who owe allegianca, ‘and who should be 
punished with death for their treason. 

“The laws of war, as established among nations, have their foundation in reason, and 
all tend to mitigate the cruelties aad misery produced by the scourge of war: ` Hence. 
the parties to a civil war usually concede to each other beHigerent r-ghts: They exchange 
n pogone; and adopt the other courtesies and rules common to public or national. wars, 4 


; MANCHURIAN BOOTY AND INTERNATIONAL LAW 
By Dante. H. Lew * 


In its reply to tae identical notes sent by Secretary of State James F. 
_ Byrnes on. February 9, 1946, to the Chinese and Soviet Governments con- 
cerning the disposition of Japanese external assets, the Government of China 
stated that the claim of the Soviet Government “that all Japanese enter- 
prises in the Chinese Northeastern Provinces which had rendered services to 
the Japanese Army were regarded by the Soviet Union as war booty of Soviet 
forces”! is considered by the Chinese Government “as far exceeding the scope 
of war booty as generally recognized by international law and international 
usage.” } i 
The international law applicable to war Bou is found in the Hague Con- ` 
ventions of 1899 ard 1907 which, though flagrantly violated in both World ` 
Wars by the Germen Government, remain supported and respected by most 
governments and international law authorities. Convention IV of the 1907 
Hague Conference, in consonance with the growth of humane sentiments 
respecting war, partly as fostered by such men as Vattel and Wellington, 
defines the rights and obligations of the occupying armies based on pure 
military necessity and for the sole purpose of bringing the enemy to quick 
surrender It therefore states in precise language the nature and role of 
the occupying state and imposes upon it more obligations than rights. 


The occupying State shall be regarded only as administrator and 
usufructory of public buildings, real estate, forests and agricultural es- 
tates belonging to the ‘hostile State, and situated in the occupied coun- 
try. It must safeguard the capital of these properties, and administer 
them in accordance with the rules of usufruct.? 


The rights of occupancy, it has been established, ‘‘cannot be coéxtensive 
with those of sovereignty.” 4 Wheaton defines usufructory as 


. a person who has a special interest in property, which he must use in 
\ . such manner as not to impair its corpus. . . . An occupant may not 


* A. B. Yenching; Fh.D. Harvard; sometime Secretary to the Chinese Ambassador in 
.' Washington and to Chinese U. N. delegations; Research Director, China Institute of Pa- 
' cific Relations; the present- article an expression of the views of the author alone. 
1 Contemporary China, Vol. V, No. 22; March 18, 1946. 
2 “Tn earlier days it was a generally recoenized rule that from the moment one State was at 
. war with another it had a right to seize on all the enemy’s property of whatever kind and 
wherever found, and to appropriate it to its own use or to that of the captors. But in mod- 
ern times . , . the principle grew up that no use of force against an enemy is legitimate un- 
less it is absolutely necessary to accomplish the purpose of the war.” H. B. Wheaton, In- 
ternational Law, Londcn, 1944 (7th English ed.by_ A. B. Keith), Vol. II, pp. 247-248. 
3 Article 55.. 
í Wheaton, p. 233, Also L. Oppenheim: J nternational Law, 1940 (6th ed., by H. aa 
pacht), Vol. II, Section 169. 
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appropriate or alienate publ c immovable property, as he is not entitled 
to exercise the rights of sovereignty until the cecupied territory has been 
duly annexed; he may appr priate only the produce. : 


It is possible that a point òf i issue may be raised over the fact that in the 
Soviet Union there is no private property in the sraditional sense and that 
consequently a difference in “rides of usufruct’”’ may exist. In the Soviet 
Union there is “socialized,” “cocperative,” and “personal” property, and it 
would be conceivable for the Soviet Government 70 apply these concepts to 
property outside its borders by ebviating the difference between “private” 
and “public” property in Mancturia.’ But shou.d the Soviet Government 
regard all such private property as government-owned, the local law of 
Manchuria should nevertheless be applied inasmuch as Article 43 of the 
Hague Regulations, in defining the general authozity of the occupant, calls 
upon him to respect, “unless absolutely Parente trie laws in force in the 
country.” T 

The obligations and prohibiticns of the occupant state are explicitly pro- 
vided in the Hague Regulations. Article 43 further reads: “The authority 
of the legitimate power having in fact passed into the hands of the occupant, — 
the latter shall take all the measures in his power to restore-and ensure, as far 
as possible, public order and safety. .” In coatrast to ancient practice, 
“private property cannot be ecnfiscated.’”’ 8 and “pillage is formally for- 
bidden.” ° These stipulations Lave been given secent endorsement by a 
group of international jurists who expressed the following opinion: 

The vice of invalidity or nullity flows from an excess of powers or 
usurpation of power by the occupant. The cecupans has, under inter- 
national law, only a limited right of jJurisdieticn and administration. 
He has.no right to dispose of goods or servizes acquired from the in- 
habitants for purposes other than the maintenance of the necessary 
forces of occupation and the welfare of the inhabitants, and he has no 


right to transfer titles to prcperty, rights or interests outside the coun- 
try. This applies in princirle also to Staże property. 


The rights of the occupant are expressly qualified by the needs of the army 
of occupation, particularly for us in military operations. “Requisitions in 
kind and services shall not be demanded from municipalities or inhabitants 


5 Wheaton, p. 258. 

6 Japan’s economic empire in Manchuria operated ioii the South Manchuria Railway 
Corporation and the Manchuria Industrial Development Corporation. The former was 
formed under an Imperial Ordinance in 1906. The latter was a stete-controlled holding 
company engaged in 72 types of heavy industries with 150 subarganizations. 

7 On this stipulation Wheaton has commented: “One camnot conceive any insuperable 
hindrance to thé application of laws of usufruct obtaining in the occupied country”: p. 258. 
However, T, A. Taracouzio in his The Senet Union and International Law, 1935, believes that 
this provision and Article 46 are “cbvDusly in conflict” and “incompatible” with Soviet 
principles: p. 388. See below, p. 591. 

8 Article 46, paragraph b. ® Artic 47. 

19 International Law Conference, collated and edited by W. R. Bisschop, London, 1943. 
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except for the needs of the army of occupation.” 1- The right of public seiz- 
ures is further limited to movable property only. 


An army of occupation can only take possession of cash, funds and 
realizable securities which are strictly the property of the State, depots 
of arms, means of transportation, stores and supplies, and, generally, 
all movable property belonging to the State which mAy be used for 
military operations.” 


Thus movable public enemy shoerey may be appropriated by a belligerent, 
provided that it can directly or indirectly be useful for military operations.” 
But appropriation of public immovables is not awful. This prohibition 
was kept in mind by the Study Group of the Council on Foreign Relations 
when it recommended that: 


Any United Nation during hostilities may confiscate all Axis public 
property found in its territory and movable Axis public property in its 
possession or under its control subject to the exceptions established by 
international law, and property owned by Axis nationals which can 
fairly and properly be treated ss governmental in character. 


It emphasized that international law recognizes the right of a belligerent to 
confiscate movable but not immovable public property belonging to the 
enemy and found in the belligerert’s own territory and that immovable 
property may be administered for the benefit of the belligerent. 

“War booty,” strictly defined, is limited to movable articles on the battle- 
field and in besieged towns. Privata property which may be taken as booty 
is restricted to arms, munitions, pieces of equipment, horses, military papers, 
and the like." Public enemy property which may be seized as war booty is 
limited to movables on the battlefield, and these need not be for military 
operations or necessity.)” 

The occupation of Manchuria by the Soviet, armies following the Soviet 
Government’s declaration of war on Japan on August 8, 1945, until the start 
of Soviet withdrawals from Mukden on March 11, 1946, placed the Soviet 
Union in the role of occupying State. The Japanese Government, however, 
formally surrendered on September 8, 1945, thus rendering the military 
necessity clause ineffective thereafter* The Hague Conventions of 1907, 
which the Russian Government ratified on November 27, 1909, clearly define 


11 Article 52, paragraph a. ` 2 Article 53, paragraph a. 

13 Oppenheim, Sec. 137, p. 309, and 1 See. 134, pp. 307-308. 

1 The Postwar Sailemeni of Property Rights, Council on Foreign Relations, 1945, p. 42. 

18 Articles 4 and 14 of the Hague Regula-ions and Article 6 of the Prisoners of War Con- 
vention of 1929. See Wheaton, pp. 248 and 250. 

17 Oppenheim, Sec. 139, pp. 310-311. 

18 No complete official report on the Marchurian removals has yet been released. So far 
as it is publicly known, the earliest date of Soviet removals was given by Mr. Tang Pao-yen, 
investigator of the Mukden Arsenal, according to whom more than 2,768 major pieces of 
machinery and boilers were removed from the arsenal alone between September 10 and 
December 6, 1945. Sin Wen Pao, Shanghai, March 31, 1946. 
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and limit the rights and duties of the occupant State in enemy territory. It 
follows that the restraints thereby imposed should be observed with no less 
diligence in relation to a-friendly Allied Power. For there is an important 
difference between enemy territory and the status of Manchuria during the 
war. Manchuria was not enemy territory or a hostile State but was enemy 
occupied territory, its sovereignty having consistantly remained Chinese by 
virtue of its non-recognition as the state of “Manchukuo” on the part of 
almost all the United Nations, including the USSR. It had been, as the 
Joint Communiqué on the Cairo Conference declared, “stolen” by Japan, 
and, with the main exception of the Axis Powers, it had never been accorded 
de jure recognition by the world. Furthermore, the League of Nations, in 
its ‘‘ Assembly Report of February 24, 1933, on tre Sino-Japanese Dispute,” 
without qualification stated that ‘the sovereignty over manchune belongs 
to China.” 7° 

China’s sovereignty over Manchuria, moreove>; should give China rights 
under the general law relating to fixtures, guicqu:d plantatur solo, solo cedit. 
Under this general rule of law that whatever is arnexed to the land becomes 
part of it, China should be entitled to the rights of property formerly ac- 
quired by Japan in Manchuris. The inclusion o: these rights appears to be 
tacitly assumed in a joint statement of general principle relating to forced 
transfers of property announced by members of tae Unitad Nations, includ- 
ing the United States, the British CCOmmonwea‘th, China and the Soviet 
Union, on January 5, 1943. These nations 


reserve all their rights to declare invalid any transcers of, or dealings 
with, property, rights and interests of any description whatsoever, (a) 
which are or have been situated in the territones which have come under 
the occupation or control, direct or indirect of the governments with 
which they are at war, or (b) which belong or have belonged to persons, 
including juridical persons, resident in such territories. This warning 
applies whether such transfers or dealings heve taken the form of open 
looting or plunder or of transactions apparently legal in form even when 
they purport to be voluntarily effected.#4 


Whatever rights of seizing property Japan possessed either directly or indi- 
rectly through the puppet “Manchukuo” Government were war rights at 
most, their exercise not being a legal act but a case of force majeure, permitted 
by the laws of war but producing no legal effects # 

The Soviet justification for the removal of machinery from J apanese fac- 


19 See the recent interpretation of the non-recognition doztrine expounded in R. L. Red- 
mond, C, M. Micou and Q. Wright, “The Concept of Urlawful Belligerency: Its Signifi- 
cance in the Development of International Law ” in The noe Settlement of Property 
Rights, supra, Supplement A. 

20 W, W. Willoughby, The Sino-Japanese Controversy and Tae League of Nations, 1933, 
Appendix 4, p. 724. 

2 Hiter-Allied Declaration; British Foreign Office, Mise. Fo. 1 (194) Cmd. 6418, London. 

2 See observations of James L. Brierly in International Law Conference, above. 
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tories in Manchuria * was made by Maj. Gen. Andrei Kovtoun-Stankevitch, 
commander of the Red Army garrison in Mukden, who claimed that it had 
been done under an agreement reached by the Governments of Great Britain, 
the United States, and the Soviet Union.” He said he was not sure where 
the decision had been made but added that it might have been reached at 
Yalta or at the Potsdam conference. Secretary of State Byrnes disclaimed 
any knowledge of such an agreement,” and Foreign Secretary Ernest Bevin 
on March 6, 1946, told the House of Commons that “I am not aware of any 
treaty or agreement which would confer such a right.” %* Both the British 


#3 Manchuria once before had suffered the experience of being a battleground, namely in the 
Russo-Japanese War oï 1904. Yet even without the benefit of the revised Hague Conven- 
tions that were not signed until two years after the conclusion of the war, China was reason- 
ably successful in maintaining her neutrality and in avoiding serious injury beyond the main 
battle centers of Dairen, Port Arthur, and Newchwang which were Russian leesed territories. 
The Chinese charges against Russian violations of neutrality were mostly “irivial’’: Amos 
S. Hershey, The International Law and Diplomacy of the Russo-Japanese War, 1986, p. 268. 
However, in a Circular Note to the Powers issued in January, 1905, Russia threatened to 
“consider the neutrality of China from the standpoint of her own interests in case the actual 
situation in China (being alleged breaches of Chinese neutrality), to which attention is now 
earnestly invited, shall continue” (Quoted in Hershey, p. 258). Nevertheless this threat of 
Russia to absolve herself from her agreement with the Powers by an ex parte decision of all 
questions relating to Chinese neutrality was successfully resisted. This agreement was the 
acceptance of the principles of the Hay Note of February 10, 1904 by Russia and Japan. 
According to Hershey “The Hay Note, backed up by subs2quent representations, must be 
held to have at least contributed toward the prevention of serious violations of Chinese neu- 
trality and to have thereby aided in preventing serious international complications leading 
to a possible international catastrophe” (p. 268). The Hay Note, sent to the American rep- 
resentatives at St. Petersburg, Tokyo, and Peking on the day of Japan’s declaration: of war, 
read as follows: “ You will express to the Minister of Foreign Affairs the earnest desire of the 
Government of the United States that in the course of military operations which have arisen 
between Russia and Japan, the neutrality of China and in all practicable ways her adminis- 
trative entity shall be respected by both parties and that the area of hostilities shall be local- 
ized and limited as much as possible, so that undue excitement and disturbance of the Chi- 
nese people may be prevented, and the least possible loss to the commerce and peaceful 
intercourse of the world may be occasioned.” Favorable raplies were received from nearly 
all the leading European nations after they were informed of this action. 

In the present situation the United States and British Governments have similarly sent 
notes to the Governments of China and the Soviet Union. Undersecretary of State Dean 
Acheson has, however, indicated that the United States has, since receipt of the Soviet reply, 
abandoned hope of settling through diplomatic channels the differences with the Soviet 
Union over war booty removal and would instead depenc on Reparations Commissioner 
Edwin, W. Pauley to find some solution: The New York Times, April 29, 1946. 

24 Same, February 27, 1946. 

2 Same. In a statement issued on March 1, 1946, by Michael J. McDermott, Special 
Assistant to the Secretary of State for Press Relations, the United States Government de- 
clared: “We have no agreement, secret or otherwise, with the Soviet Government or any 
other government in regard to ‘war booty’ in Manchuria. This Government does not ac- 
cept any interpretation of ‘war booty’ to include industris| enterprises or the components 
thereof, such as Japanese industries and equipment in Manchuria.” Department of State 
Bulletin, Vol. XIV, No. 349 (March 10, 1946), p. 364. 

% The New York Times, March 7, 1946. 
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and American Governments, in separate notes to the Soviet Government, 
have maintained that Japanese machinery in Manchuria, which the Russians 
have removed to Siberia, must be regarded as part of reparations from Japan 
and that its distribution must be decided by all the Allies jointly.2”7 The 
Chinese Government is of the opinion that China, having fought longest and 
suffered most in the war; should receive .a preferential quota and high pri- 
ority in respect to the total amount of reparations to be paid to the Allied 
Powers by Japan, and that, as to the Japanese public and private properties 
and enterprises in Chinese territories, they should be regarded as a part of the 
reparations to be paid to China.’ During the Foreign Ministers’ Conference 
held in London in September, 1945, Dr. Wang Shih-chieh informed the 
American Secretary of State and the Soviet Foreign Commissar of this stand 
taken by the Chinese Government. ‘The American Secretary of State in 
his reply expressed his full endorsement of the Chinese. stand, while the 
Soviet Commissar also raised no objection in his letter addressed to me.” 2° 

_The step taken at London by the Chinese Foreign Minister was in con- 
formity with international law and usage. For the original owner of any 
real or immovable property is entitled to what is called the benefit of post- 
liminy, and title acquired in war must be confirmed by a ERS of peace 
before it can be considered as completely valid. 


This rule (observes Wheaton) becomes practically potan in ques- 
tions arising out of alienations of real propèrty, belonging to the govern- 
ment, made by the opposite belligerent -while in the military occupation 
of the country. Such a title must be expressly confirmed by the treaty 
of peace, or ty the general operation of-the cession of territory made by 
the enemy in such treaty. Until such confirmation, it continues liable 
to be divested by the jus postliminit.®° . 


- In accordance with this tule, the United States Government holds that 


. the disposition of Japanese external assets, such as the industries in 

-~ Manchuria, is a matter of common interest and concern to those Allies 
who bore the major burden in defeating Japan, and that it would be 
most inappropriate at this time to make any final disposition of Japanese 
external assets in Manchuria either by removal from Manchuria of such 
industrial assets as “war booty” or by agreement between the Soviet 
and the Chinese Governments for the control of those assets.*! 


The question of Manchurian “booty” and international law brings to the 
fore a vast and fundamental problem. This question, together with that of 
the Scviet view that the Italian fleet, which surrendered to the American and 


37 Same, March 6 and 10, 1946. 

238 Contemporary China, as cited above. 

2 Excerpt from Wang's report: in same. 

3 Work cited, pp. 258-259. Professor Keith writes that in Belgium, during World War J, 
“ Factories and workshops were denuded of their machinery, for the purchase of which erim- 
inal proceedings were later brought against the German manufacturers”: same, p. 250. 

“ Statement released by Michael J. McDermott, cited above. 


590 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


British navies, is war booty and should be shared with the Soviet Union, 
brings out the basic problem of a sharp cleavage between the Soviet theory of 
international law and the theory commonly undezstood by other members of 
the family of nations. The Communist concept envisages international law 

“a provisional inter-class law which aims to further the interests of organ- 
izing national laboring classes in their common struggle for proletarian world 
supremacy.” ® The fundamental divergence of Dolitical concepts and ideals 
could hardly lead to any other but differing theories of international law. 
The Communist state, for example, necessarily -nvolves a struggle of social 
classes; the Communist idea of persons theoretically denies political nation- 
ality; the Communist concept of property excluces the right of private own- 
" ership of land and makes no distinction between movable and immovable 
property.* ‘The naturalist school of international law is incompatible with 
Marxian political philosophy for a Marxist finds it impossible to conceive of 
an ideal law uniform for all classes. Similarly the positivist school which 
seeks to build up international law on the basis of established practices of 
nations is not altogether acceptable to Soviet theorists for the reason that 
such practices imply a usage rooted in pre-Sovist days. 

The Soviet Government has, however, found some methods of compromise 
between the abstract revolutionary theories of tae Communists and the con- 
crete political necessities with which it is confronted. “This compromise is 
effected by transfusing the fundamental principles of international law with a, 
Communistic interpretation, while leaving their practical application to the 
dictates of political opportunism.” * Thus the Soviet Government has 
sometimes referred to custom as an authoritative source whenever the inter- 
ests of the Soviets call for this concession.** 

While repudiating all treaties concluded by the Czarist regime, the Soviet 
Government also has from time to time acceded to certain provisions of 
international conventions. For example, on June 3, 1919, the People’s 
Commissary for Foreign Affairs, Chicherin, protested to the Polish Min- 
istry for Foreign Affairs against violations of the rules of war by Polish 


' 32 See text of Secretary Brynes’ address on the Paris Conference, in The New York Times, 
May 21,1946. Reparations Commissioner Edwin W. Peuley has said that the United States 
and the Soviet Union have not agreed on the definition of war booty. According to him, tha 
Soviet Government holds that anything used by the enemy forces in the war is booty. The 
American Government, he said, contends that booty is tae product of such facilities anc not 
the facilities themselves: The New York Times, April 2€, 1946. 

3 Taracouzio, work cited, p. 12. 

34 Article 21 of the Civil Code of the RSFSR reads: “The land is ee by the State and 
cannot be the object of private transactions. Possession ‘of the land is-allowed only by 
usufruct. 

“Note: With the abolition of the right of ownership of land, the division of the property 
into movable and immovable is discontinued.” Quoted in same, p. 150. 

3 Same, p. 343. 

36 Article’3 of the Treaty between the RSFSR and Afghanistan of Feb. 28, 1924, stipulates 
that “the embassies and consulates of Each Coniract:ng Party shall enjoy all diplomatic 
privileges, in conformity with the customs of international law.” - Quoted in same, p. 13. 
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troops, including the giving over to pillage of towns and cities.” More 
recently, Foreign Commissar Molotov declared on April 27, 1942, that “the 
Soviet Government . . . continues as hitherto.to observe the obligations 
undertaken by the Soviet Union with regard to the regime for war prisoners 
according to the Hague Convention of 1907. 738 On the other hand, it has 
been observed that 
the practice of the Soviets regarding territories under military occupa- 
tion proves . . . that the rules of the Hague Regulations of 1907, rela- 
tive to taxes, contributions and requisitions, appropriation of movable 
state property, etc., must all be considered as hardly consistent with 
Communist philosophy.- Indeed, anxious to establish a system of gov- 
ernment patterned after that existing under the Soviet Regime, and to 
_ assist the local proletariat. in reorganizing the social order in the occupied ` 
territory to conform to their Communistic ideas, the Soviets naturally 
ae not consider themselves bound by the. traditions of the capitalist 
order 
An urgent need therefore arises for the discovery of a common ground on 
which the principles and provisions of international law can be universally 
accepted. But to hold that this cannot be achieved without first obtaining 
world uniformity in political and legal philosophies would be false. For the 
Moscow Declaration and the United Nations Charter have already laid the 
main foundations for the future development of’ international law. Para- 
graph 5 of the Declaration signed at Moscow. on October 30, 1943, by the 
United States, the Soviet Union, the United Kingdom, and China provides 
That for the purpose of maintaining intéfnational peace and security 
pending the reéstablishment of law and order and the inauguration of a 
system of general security,. they *° will consult with one another and as 
occasion requires with other members of-the United Nations with a 
view to joint action on behalf of the community of nations. 
Article 13, Paragraph 1 of the United Nations Charter provides that 
1. The General Assembly shall initiate studies and make recommenda- 
tions for the purpose of: a. promoting international coöperation in the 
political field and encouraging the progressive development of inter- 
national law and its codification. 
. There is little question that the changing nature of international relations 
and modern warfare has rendered obsolete many provisions of international 
law. The revised Hague Conventions, for example, were concluded in 1907 
when the scale and nature of modern war were unknown. Some of their 
provisions should be further revised to meet modern.needs. But until a 
system of international law is achieved to regulate effectively and fairly the 
mutual conduct of states no nation should take it upon itself to act in con- 
travention of existing international law. For to do so would be to 
jeopardize the faith of all other nations not only in existing international 
law but also in future international law as such. 


37 Same, p. 330. 38 Tzvesitya, April 28, 1942. 3 Taracouzio, p. 338. 
40 Article 106 of the United Nations Charter incorporates Paragraph 5 of the Moscow 
Declaration and includes France in the provision of this paragraph. 
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International cobperation: int economic and social fields, a direct conse- 
quence of the amazing progress’ ‘attained in the field of transportation and ` 
communications, has progressed during recent decades with remarkable 
speed. There were leagues and associations of states even in ancient times, 

and some of them were formed and maintained for economic as well as for 

political purposes, but modern economic and social coöperation extends to 
the most varied spheres of human activity and emphasizes more and more 
the interests of individuals as contrasted with those of states.! It finds 
its -most characteristic expression in the so-called public international 
unions, associations of sovereign states for the accomplishment of certain 
definite tasks in the economic and social field, but it is embodied also in the 
important work of private international associations. Organizations of 
the latter type have often been instrumental in bringing about important 
international regulations. 

For a long time the various public international unions have been per- 
mitted to develop independently. In each of the member states their 
promotion was intrusted to different sets of officials. Whenever these func- 
tionaries were experts in their fields international coöperation in the par- 
ticular area may have benefited from this arrangement, but the attempt to 
keep the various branches of international legislation isolated from one 
another is, in the long run, self-defeating. It narrows the outlook of the 
legislators, withholds precious experience won in one branch from persons 
concerned with others and leads to incomplete, unsatisfactory, and. even 
contradictory legislation. This state of things is of concern not only to 
specialists in particular fields. Seemingly restricted as its particular sphere 
of action may be, each international convention has nevertheless:a much 
wider significance as a part of the nascent code of international administra- 
tion, and each of the existing international agencies as a subdivision of pie 
future world government. . 

* Doctor of laws, University of Vienna; former official, Austrian state railways; former 
consultant, Foreign Economic Adminiszretion; now in Office of Economic Security Policy, 
Department of State. _ ‘This erticle written solely in the author’s capacity as private in- 
dividual. 

1 This does not mean, of course, that modern international legislation ordinarily recog- 
nizes individuals as direct subjects of international rights. However some international 
conventions in the field of transportation and communications provide for and regulate 
the rights of individuals to submit cases arising from international transport contracts to 
the courts of the member states. Otker exceptions, contained in the Peace Treaties con- 
cluded after World War I, and in bilateral arrangements occasioned by World War I, have 
been quoted by Kelsen (Genzrai Theory of Law and State, 1945, p. 347). These treaties 
contain important economic and social provisions. . 
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This emerging world organization has recently been outlined in the 
United Nations (UN) Charter agreed upon at San Francisco.? As was the 
case when the League of Nations was founded; several agencies with world- 
wide authority have been created, and they have been authorized to estab- 
lish other auxiliary agencies and commissions. The existence of older inter- 
national organizations could not be overlooked either. ‘he Charter tries 
to consolidate them also, thus envisaging a harmonious structure headed 
by the newly created Economic and Social Council. 

It might be useful to assess the chances of accomplishing this task, and 
to try to visualize the international legislative and administrative structure 
in the economic and social fields, if it should be successfully accomplished. 
It is the main purpose of the present study: 


(a) To describe the position of the Economic and Social Council 
within the framework of the UN and to compare functions and powers 
of the supreme organs of League of Nations and UN (Section II); 

(b) To review the various international organizations existing in 
economic and social fields, among them the important forerunners of 
the newly founded auxiliary agencies of the UN (FAO, UNESCO, 
and others) (Section III); 

(c) To analyze the provisions of the Charter which deal with the so- 
called specialized agencies, in particular the provisions regulating their 
relationship with the UN, their codrdination with each other, and the 
establishment of new organizations (Section IV); 

(d) To point out the more important prerequisites of successful inter- 
national coöperation in the economic and social fields, in particular 
the necessity of spreading the knowledge of international organization, 
and the essential part which the Educational, Scientific, and Cultural 
Organization of the United Nations (UNESCO) could play in this 
respect (Section V). 


l 


I, THE UN AND THE ECONOMIC AND SOCIAL COUNCIL 


Article 7 of the United Nations Charter distinguishes between principal 
and subsidiary organs. Principal organs of the UNO are “a General As- 
sembly, a Security Council, an Economic and Social Council, an Interna- 
tional Court of Justice, a Trusteeship Council, and a Secretariat.” 

The Economic and Social Council is thus only one among several govern- 
ing bodies of the new world organization, and not a very powerful one at 
that. We shall see, in fact, that while the Court may properly be defined 
as the judicial branch of the UN, the General Assembly in certain respects 
as something like its legislative branch, and the Security Council as its 
executive branch, the two remaining councils have merely been endowed 
with advisory functions which, besides, are shared.by the General Assembly. 
They have been named councils, however, because, like the Security Council, 
they are in charge of one of the three major activities of the UN. 


2 The Charter was signed on June 26, went in effect October 24, and, by December 27, 
1945, had been ratified by all fifty-one members, 
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These activities may roughly be defined as concerning: 


1. The maintenance of international peace and security, 

2. The achievement of. international coöperation in solving interna- 
tional problems of an’ economic, social, cultural or humanitarian 
character, and 

3. The advancement öf the valdene of the inhabitants of territories 
whose peoples have not- yet attained a full measure of self-govern- 
ment. s- 


It will be remembered thaz ae League a | Wations, although it was sup- 
posed to perform analogous tasks, had only one Council. To assess the 
importance of the innovation a few words should be said about the iune: 
tions of the various League and UN organs., 

Both the Council and the Assembly of the League could be considered 
legislative bodies,‘ and both of them had in addition important executive 
powers.’ But they were hampered by the unanimity rule,® by the lack of a 
clear demarcation line between their respective jurisdictions,’ and they 
did not sit continuously, ® as will the Security Council of the UN.® 


3 The Covenant which had only 26 articles as compared with the 111 articles of the 
Charter, treated peace and security problems mainly in Articles 8-13, 15-17, 19 and 23 (d), 
economic and social problems in Article 23 (a-c, e; f), and colonial problems in Articles 22 
and 23 (b). The principal provisions on the just treatment and advancement of native 
populations, contained in Article 22 of the Covenant, applied only to former enemy-domi- 
nated territories. Article 77 of the Charter, on the other hand, envisages the possibility 
that territories may be placed voluntarily under the trusteeship system by states responsible 
for their administration. s 

1 Both Assembly (Article 3 (3)) and Council (Article 4 (4)) of the League were expressly 
empowered to deal at their meetings “with any matter within the sphere of action of the 
League or affecting the peace of tae world.’ The French version used the legal term “con- 
naitre de toute question.” 

ë See in particular Articles 15 end 16 of the Covenant. 

8 See Article 5 of the Covenant, also, for exceptions from this rule. 

7 Lord Balfour declared correctly (Dictionnaire Diplomatique, Paris, 1933, Vol. II, p. 778, 
English translation by the present writer): “It seems impossible to draw a definite line of 
demarcation between the two ‘organs of the League established by the Covenant. Not 
only do their functions overlap, but upon the points of greatest importance they are abso- 
lutely identical.” The noted British statesman drew the surprising conclusion: ‘The less 
one seeks to define in explicit terms the functions bestowed respectively upon the Council 
and the Assembly, the more one Joes for the good of the League. A group of exact formulas 
would attract undue ettention to the uncertainties (doubtless left by intention) in the Cov- 
enant, and would give rise to judicial controversies which would entirely destroy the use- 
fulness of the League. Hence”—continued the former premier-—‘‘I recommended that the 
Council should abstain from initiating any action likely to draw attention to the conflicts 
of authority which might develop—although unlikely to do so—~on account of the terms of 
the Covenant. In the absence of clear terms Lord Balfour relied, somewhat optimistically, 
on “tact, bon sens, and tolérance mutuelle.” 

8 According to their rules of procedure the Assembly met at least once in a year, while 
four annual meetings were foreseen for the Council. See Harley, J. E., Documentary Test- 
book on International Relations, 1934, pp. 82 and 86. 

® Article 28 of the Charter, it is true, says rather cautiously that the Security Council 
“shall be so organized as to be able -to function continuously.” 
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The Secretariat of the League was permanent. Divided into several de- 
partments, roughly comparable to the ministries or departments of a na- 
tional administration, it soon became the backbone of the Geneva organiza- 
tion, performing important preparatory research and codrdinating tasks 
which, although auxiliary in principle, were, like the drafting of international 
legislation, rather essential in fact. This work ‘of the Secretariat dealt to a 
large extent, if not primarily, with social, economic, and cultural problems. 
It may be predicted incidentally that very much the same thing will happen 
in the case of the UN Secretariat.. 

It is obvious that the most carefully peona projects were of immediate 
practical value only if the members of the League could be persuaded to en- 
dorse them. The reluctance on the part of the members to renounce what 
they considered soverėign rights was strong, however,!® and whatever 
authority the Council of the League possessed had to be used to conquer it. 

But the League which, like the UN, was chiefly concerned with the main- 
tenance of peace, had only one Council. -Its efforts to-avoid the recurrence 
of armed conflicts were, unfortunately, not too successful, but it is probably 
accurate to say that they distracted the attention of the Council from the 
important preparatory work done by the Secretariat and commissions in 
the economic and social fields. It may therefore. be an advantage to the 
UN that this field of international government has ‘been provided with a 
supreme authority of its own. 

In defining the exact position of this new Gouncil it must be kept in mind 
that neither the General Assembly nor the three councils of the UN have 
been endowed with true legislative rights. Since the’legislative functions of 
the League bodies could hardly be exercised; this change need not be re- 
gretted, for the Covenant offered the deceptive picture of a stage of world 
government which had not yet been attained. 

Passing on to the rights which the three councils really possess, it will þe- 
come clear that the highest rank and the greatest prerogatives have been 
conferred upon the Security Council. As chief guardian of international 
peace and security this body may decide upon non-military sanctions (Arti- 
cle 411) and, aided by the Military Staff Committee (Article 46) it even may 
“take action by air, sea or land forces” (Article. 42). 

But even under normal conditions the superior status of the Security 
Council, as compared with that of the two other councils, is shown by two 


20 In perusing the minutes of international conferences it is sometimes hard to decide 
whether objections to international legislation, based on alleged violations of sovereign 
rights, are genuine though mistaken, or merely prompted by the desire to show the ob- 
jectors’ patriotic concern, Thus when the long overdue international rules on responsibil- 
ity for collisions of inland navigation vessels were elaborated under the sponsorship of the 
League, the Yugoslav delegates objected suddenly that the treaty, once in force, would be 
but the first step to the “internationalization of their national waters” (see League of Na- 
tions Publications, Geneva, 1931, VIII. 13, p. 250). The convention was consequently 
denatured by an additional “special protocol.’ It never went into force. 

u See below, p. 615. 
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major responsibilities which it shares with the General Assembly: it ‘‘recom- 
mends,”’ če. selects the Secretary General who is then formally appointed by 
the General Assembly (Article-97), and it has equal rights with the General 
Assembly in appointing the members of the International Court of Justice 
(Statute of the Court, Article 8). 

On principle the General Assembly would seem ‘to rank higher than all . 
three councils, including the Security Council, since it approves the budget 
of the organization (Article: 17), elects part of the council members ¥ and 
receives the annual reports ‘of the councils. But the Security Council has 
obviously been established as an independent organ to which specific powers 
were granted directly. The organization’ s responsibilities in social and 
economic fields and in trusteeship matters, on ‘the other hand, are exercised 
not only by the respective councils but also by: the ales Assembly and 
whatever functions the two minor councils exercise “are discharged under 
the authority of the General Assembly” (Articles 60 and 85). 

Before discussing the functions of the Economic and Social Council a 
few words should be said about: the aims of the UN with respect to social and 
economic coöperation (Chapter IX of the Charter). These aims have been 
proclaimed in the Preamble, in Articles 1 (3) and 55 of the Charter, and have 
perhaps best been summarized in (b) of the last named Article. According 
to this provision, the UN shall promote “solutions of international economic, 
social; health, and related problems, and international cultural and educa- 
tional coöperation.” Paragraphs (a) and (e) of the same Article, which 
promise, respectively, the promotion of “higher standards of living, full 
employment, and conditions of economic and social progress and develop- 
ment,” and of ‘universal respect for, and observance of human rights and 
fundamental freedom for all, without distinction as to race, sex, language, or 
religion,” indicate the spirit in which the solution of the aforementioned 
problems are to be attempted. 

The Covenant of the League of N Seon approached the problem in a dif- 
ferent way, as will be remembered. Article 23, which was dedicated largely 
to economic and social coöperation, contained not so much the program of 
the Geneva organization as a list of obligations the fufillment of which was 
pledged by the individual member of the League." 


12 The Genci Assembly elects the six non-permanent members of the Security Council 
(Article 23; only the “big five” are permanent members), all the eighteen members of the 
Economic and Social Council (Article 61) and half of the members of the Trusteeship Coun- 
cil (Article 86). Each member is to have one representative. 

13 Especially in Chapter VII (Articles 39-51; action with respect to threats to the peace, 
breaches of the peace and acts of aggression). 

4 In the case of the prevention of the traffic in women and children, and in opium and 
other dangerous drugs (Article 23c), and of the trade in arms and ammunition with certain 
countries (Article 23d, a security measure) the members recognized the authority of the 
League. They assumed, on the other hand, individual responsibility for the promotion of 
“fair and humane conditions of labor” (Article 28a) and of ‘freedom of communications 


THE UNITED NATIONS AND SPECIALIZED AGENCIES 597 


The Charter would seem to be more thorough in this respect. Article 55, 
as quoted above, outlines the program of the organization, while according 
to Article 56 “all members pledge themselves to take Joint and separate 
action, in coöperation with the organization, for the achievement of the 
purposes set forth in Article 55.” 

The ‘functions and powers” of the General Assembly in economic and 
social fields, and the functions and powers of the Economic and Social 
Council, will be treated in the chapter dealing wita the “specialized agen- 
cies” to which most of these functions and powers refer. 


Ill. INTERNATIONAL ORGANIZATIONS IN ECONOMIC AND SOCIAL FIELDS 


‘The pattern of preéxisting international associations and unions is ex- 
tremely varied. In recent decades they have enterad nearly every field of 
human interest and activity. Among the governmental associations, or 
public international unions, special attention seems to be due to the or- 
ganizations dealing: 


1. With the development of international law, in particular of private 

international law (conflicts of law), and with the unification of law; 

With the protection of foreigners, minorities, and refugees; 

. With labor and population problems; © _ 

. With education and intellectual coöperation; . 

. With health problems (including the fight against opium and other 
dangerous drugs) ; 

. With the prevention of crime; 

; With financial and monetary relations; 

. With agricultural problems, the conservation of resources, and 
fisheries; 

. With trade and customs problems; 

. With transportation and communications (including aerial, fluvial, 
and maritime navigation). 


OM COND Porn 
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The range of activities of the private international associations is, if pos- 
"sible, even wider. These associations are particularly important as the 
forerunners of governmental associations in their felds, and the formal 


and of transit and equitable treatment for the commerce of all members of the League’’ 
(Article 23e), and for the “prevention and control of disease” (Arcicle 23f). The provisions 
of the Covenant were, incidentally, by far more specific than those of the Charter but, con- 
sidering the elastic formulas used in Article 28, were not really b_nding. 

16 The order in which the various spheres of activity have b2en enumerated does not 
imply any attempt at classifying them according to their importance. The greatest 
practical significance must probably be attributed to several public international unions 
which are active in the field of transportation and communications. 

*€ Some of these-organizations, such as the International Law Association or the Internas- 
tional Chamber of Commerce, were active in many different sectors of international life 
and legislation. A quarterly bulletin, published by the League of Nations, listed the period- 
ical meetings of the more important among these international associations. 
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recognition given them in Article 71 of the Cnarter ‘7 may be considered a 
well deserved acknowledgment of the essential part which they have played 
in the development of international legislation. 

It is not surprising that associations of immediately interested ‘parties 
have also contributed to tis end. In the field of transportation, for exam- 
ple, the international organizations of carriers have exercised great influence. 
It would be unjust to characterize this influer.ce as necessarily harmful; but 
it must be remembered that associations of this type may easily assume a 
eartel-like character. Thus, when a transport convention is elaborated, an 
association of railroad etiterprises may certainly be able to offer useful sug- 
gestions of a technical character. But the same association may also func- 
tion as a price or distribution cartel—and this will almost certainly be true 
of separately organized groups of its members. Legislative proposals ema- 
nating from such an organization should consequently be treated with great 
caution whenever they refer: to the transportation contract, since transport 
conditions of every kind ‘have their bearing on freight and fare. - Codper- 
ation producers’ associations need not necessarily be rejected, but should 
be counterbalanced by granting equal opportunities to associations of con- 
sumers and independent expert and professional men and women. 

Both public and private international associations may be universal or 
at least intended as such (that is, open to the accession of any nation de- 
sirous of joining), or may be limited to the nations of a given area. The 
most catholic of the older public international unions is the Universal 
Postal Union, to which practically all the countries of the world belong. 
The most important among the regional governmental associations are those ` 
formed by the nations of the Americas; in Europe there were associations | 
formed by the Scandinavian, the Balkan, and the successor states of the 
former Austro-Hungarian monarchy. 

‘Private international organizations that wish to further or influence 
international association in the broader sense of the word are seldom region- 
ally exclusive. On the other hand, it is not only international associations 
of this kind that take an interest in international legislation. Since national 
associations too may be able to make important contributions to the nascent 
world. code, they have expressly been mentioned in Article 71 of the 
Charter.!8 

The ultimate purpose of international ccdéperation is always the advance- 
ment of general interests in a given field. But the immediate aim which 
any international agreement can expect to attain will, as a rule, depend 
upon the stage of development that has been reached in this particular.do- 
main of international relations. Thoroughgoing research and study are— 
or at least should be—considered an indispensable prerequisite to effective 
international legislation. If this preparatory work has not been done by 
individual governments, private associations or scholars, the first step of 

11 See below, p. 609. | 18 Same. 
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international governmental coöperation will appropriately consist in- the 
setting up of an international research institute. 

Thus it was the purpose of the Convention of Rome, of June 7, 1905, to 
create an International Institute of Agriculture designed to collect, study, 
and publish statistical, technical, and economic information on a wide 
range of agricultural problems, and “to submit to the approval of the 
governments, if there is occasion for it, measures for the protection of the 
common interests of farmers and for the improvement of their condition.” 1° 
In later years the Institute prepared several concrete conventions some of 
which went into force.?? This agency is about to be replaced by the much 
vaster Food and Agriculture Organization of the United Nations (FAQ) 
which, to use Ambassador L. B. Pearson’s words, is the first functional 
international agency ‘‘ which sets out with so bold an aim as that of helping ` 
nations to achieve freedom from want.” #4 

After World War I similar functions in different fields were entrusted to 
three international agencies: the International Institute of Intellectual 
Codéperation, in Paris (founded in 1924), the Educational Cinematographic 
Institute of Rome (founded in 1928), and the Institute for the Unification 
of Private Law of Rome (founded in 1926). These international institutes 
were not established by international conventions in the customary sense 
of the word but through agreements entered into by the French and Italian 
Governments on the one hand and the League of Nations on the other; 
although under the direction of the League they were financed by the two 


19 United States, Treaty Series, No. 484; Harley, p. 290. 

20 One of these agreements was the Convention on the Organization of the Fight against 
Locusts, of Rome, October 31, 1920 (Hudson, M. O., International Legislation, Vol. I, p. 
27). The contracting states promised to take measures necessary for fighting locusts which 
might damage the crops of neighboring states (susceptibles de nutre aux cultures des Etats 
voisins) and recognized the Institute as their official center of documentation and informa- 
tion. This was an interesting attempt to proceed somewhat abruptly to the universal regu- 
lation of a problem which—although possibly universal itself—-would seem to call primarily 
for concerted action by the countries of individual geographic areas. The convention 
might nevertheless have attained its purpose had it been universally accepted. But ten 
years after its conclusion it had been ratified only by a small number of states most of which 
were separated by the seven seas. 

In 1926, coöperation in the same field was found necessary by some of the Levantine coun- 
tries (Palestine, Transjordania, Iraq, Turkey and Syria). But instead of adhering to the 
Convention of 1920 they concluded a new agreement “creating the International Bureau of 
Locusts” (see Hudson, Vol. 3, p. 1888 and p. 1891). The Bureau also collects informa- 
tion and submits proposals, but has been given more concrete responsibilities than the In- 
stitute, though in a more specialized field; the convention is, incidentally, open to the ad- 
herence of other states without regard to their geographic position. 

21 Food and Agriculture Organization of the United Nations, Report of the First Session of 
the Conference held at the City of Quebec, Canada, October 16 to November 1, 1945, Wash- 
ington, 1946, p. ix. See also, p. 55, the recommendation to wind up the affairs of the Inter- 
_ national Institute of Agriculture, to transfer its library, archives, and property to the FAO 

and to substitute FAO for the Institute “in the execution of the provisions of the interna- 
tional conventions which attribute functions to the Institute.” 
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governments. The Cinematographic Inst.tute drafted the Convention 
for Facilitating the International Circulatic of Films of an Educational 
Character * which—a not unusual occurrence—was soon followed by a. 
similar inter-American treaty. The Institute of Intellectual Codperation 
not only prepared conventions of its own put also attempted to broaden 
the sphere of action of the Cinematographic Convention elaborated by its 
sister institute in Rome; the importance of its contribution to this end was 
recognized by the Assembly. of the League.?: It is also interesting to note 
that in a neighboring field valuable work was done by the International 
Bureau of Education at Geneva; this was a private international organiza- 
tion, to which, however, many governments and ministries of education 
belonged.??7. The responsibilities of most of the aforementioned organiza- 
tions will be transferred to the newly founded Educational, Social, and 
Cultural Organization of the United Nations (UNESCO). 

There are other cases where an international convention also provides for 
the establishment of international agencies, but where these permanent 
organizations, important as they are, disappear behind the even more im- 
portant legal rules coritained in the convension (which are usually necessi- 
tated by,.and characteristic of, a rather advanced stage of international 
relations in this particular field). This is, e.g., the case with the postal, tele- 
communications, and transport unions which, at present, are administered 
at Berne, Switzerland. These unions are also characterized by the statu- 
tory non-permanent organs with which th2y have been endowed, namely 
their periodical conferences, also called corferences of revision. Even the 


Namely the Paris institute by the French Government and the Rome institutes by the 
Italian Government. Like many other international institutions the institutes received 
occasional support from American foundations; see, e.g., the League Report on the Paris 
Institute for 1986, Paris, 1987, p. 12. 

23 Geneva, October 11, 1933, Hudson, Vol. VI, p. 456. The treaty came into force on 
January 15, 1935. 

2 Convention concerning Facilities for Educational and Publicity Films, Buenos Aires, 
December 23, 1936, Hudson, Vol. VII, p. 611. The treaty came into force on April 1, 1988. 

% In particular the Convention concerning the Use of Broadcasting in the Cause of Peace, 
Geneva, September 23, 1936, Hudson, Vol. VII, p 409. The treaty came into force on 
April 2, 1988. 

48 See the League Report on the Institute for 1937, Paris, 1938, p. 70. Apart from its 
valuable “collections” (series of books: ‘‘Conversetions,” “Open Letters Series,” “ Intel- 
lectual Codperation Series’’), the Institute published the following periodicals: Cooperation 
Intellectuelle (monthly); Museion and its Supplemezt, organ of the International Museums 
Office (monthly); Index Translationum (quarterly); Scientific Museums (monthly); Students 
Abroad (twice a year); Bulletin de VOffice Internetional des Instituts d’ Archéologie et de 
l Histoire de P Art (three times a year); Bulletin for University Relattons. 

27 The Institute of International Education, New York, a private national association 
with international affiliations, represents another type of internationally important. organ- 
izations. The Institute was active in the interna-ional exchange of students which, as is 
well known, was facilitated by the Rhodes Scholarships, and by those granted by the Gug- 
genheim Foundation, the Rockefeller Foundation, and the Carnegie Endowment for Inter- 
national Peace. 
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original elaboration of one of the three basic conventions, the Convention 
on the Transport of Goods by Rail, was almost exclusively intrusted to 
conferences of this type.”* , ' 

Other treaties are practically of equal significance, both on account of 
their general contents and because they establish vitally important interna- 
tional agencies. Thus, the Bretton Woods Agreements of July 22, 1944, 
could not confine themselves to setting up an international bank and an 
international fund (International Bank for Reconstruction and Develop- 
ment, and International Monetary Fund). In his message to Congress of 
February 12, 1945, President Roosevelt declared not only that “the articles 
of agreement constituting the charter of the bank have been worked out 
with great care by an international conference of experts and give adequate 
protection to all interests,” but also that the fund agreement ‘‘establishes a 
zode of agreed principles for the conduct of exchange and currency affairs.” 2° 

The American ‘Proposals for Expansion of World Trade and Employ- 
ment” of December, 1945, suggest that an International Trade Organiza- 
tion be created, to stand beside the international agencies dealing with cur- 
rency, investment, agriculture, labor, and civil aviation. Like the Bretton 
Woods Agreements, these “proposals” contemplate not only the establish- 
ment of a central international agency (to deal. with trade and employment), 
but also ‘‘the adherence by all members to a detailed charter which would 
establish rules of trading policy and conduct.” 3° 

The foregoing remarks might lead to the assumption that such interna- 
tional conventions provide necessarily for the establishment of international 
agencies, albeit agencies of varying importance. If this can be considered 
a rule it nevertheless has numerous—and on the whole rather regrettable 
—exceptions, where either no permanent agency whatever has been put in 
charge of the activities contemplated by the convention ™ or where certain 


28 The first conference for the elaboration of this treaty took place in 1878, but the Conven- 
tion went into force only on January 1, 1892. It might be argued that, had a permanent 
insernational agency for the preparation of the Convention been established by the con- 
ference of 1878, an agreement might Have been reached at an earlier date. But the method 
of preparing international legislation was a different one in this case: the work was done 
not through the instrumentality of a permanent organ, but by means of ensuing conferences 
which, step by step, cleared the way of obstacles. 

29 Congressional Record, Vol. 91, p. 1062. 

10 See Address by Assistant Secretary of State Clayton at the semi-annual meeting of 
the Academy of Political Science, New York, April 11, 1946 (State Department Press Re- 
lease No. 244, p. 6), and the analysis of the “Proposals” in The New York Times of De- 
cember 7, 1945, p. 14. 

a For example the public international union for the Technical Unity of Railroads, 
formed by the European countries between the Spanish and Russian borders, has no inter- 
national bureau. (The main charter of this union entered into force in 1882, and amended 
versions became effective in 1886, 1907, 1914 and 1939; see the latest text in Bulletin des 
Trensports Internationaux, Berne, 1940, Annexe.) Certain preparatory and research tasks 
have been entrusted to the International Railway Union, Paris, a private international 
association. 
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coordinating tasks have been entrusted not to an independent international 
body but to the government of one of the contracting states. In all of 
these cases the Governments could, incidentally, rely upon the assistance 
of several private international associations which did the necessary legisla- 
tive research work on an international basis. The Warsaw Private Air 
Law Conference, of 1929 explicitly requested the CITEJA (Commission 
Internationale Technique d Experts Juridiques Aériens, a semi-official body 
of government-appointed experts) “to continue its work of preparing draft — 
conventions” for the continuous improvement of- the Air Law Convention. 
Shortly before the end of World War II the Chicago Civil Aviation Confer- 
ence of 1944 recommended the resumption “at the earliest possible date of 
the CITEJA sessions which were suspended because of the outbreak of the 
war” and the codrdination of the activities of CITEJA and of the interna- 
tional bodies created at Chicago." 

These divergencies are worthy of attention since, as we shall see, the coör- 
dinating provisions of the Charter’s chapters on economic and social co- 
operation refer to agencies and not to conventions or public international 
unions. It also should be mentioned in this connection that the Charter 
introduces a new and distinctive description of the international agencies 
working in the economic and social field which, although well chosen, is used 
in two different meanings. Article 57 (1) calls these bodies “specialized 
agencies” and describes them as “established by inter-governmental agree- ` 
ment and having wide international responsibilities as defined in their basic 
instruments in economic, social, cultural, educational, health, and related 
fields” but paragraph 2 of the same Article reserves the same. designation 
for specialized agencies “brought into relationship with the organization” 
(UN). This short term is, of course, nothing but a code-like abbreviation; *4 
probably there will still be specialized agencies not brought into relation- 
ship with the UN, just as there were international bodies which remained 
independent of the League of- Nations. 

There remains one. classification of international Spresments which— 
probably for good reasons—has seldom been tried out, although it must be 
deemed essential from the point of view of practice. The authoritative 
collections of international treaties, such as Martens’ Receuils Généraux, the 
Treaty Series of the League of Nations, or Judge Hudson’s “International 
Legislation” (which has wisely been limited to multilateral instruments), 
would seem to present imposing masses of codified international codpera- 


32 Thus certain tasks frequently performed by international bureaus were entrusted to 
Belgium in the case of the Bills of Lading Convention of 1924, to France in the case of the 
Warsaw Private Air Law Convention of 1929, and to Great Britain in the case of the Safety 
of Life at Sea Convention of 1929. 

3 Final Act of December 7, 1944, Recommendation No. VIL 

3 This abbreviation has, however, not always been used, for instance not in Article 96 (2) 
of the Charter, 
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tion. They contain, however, not only legislation pertaining to various 
fields, and of differing purpose and local applicability, but also agreements 
of greatly varying practical importance, which, although clothed in similar 
legal forms, range from conventions of the greatest significance for the social 
and economic life of the member states to somewhat A and lifeless 
declarations of good will and friendly intentions. 

Conventions of the latter type, many of which were concluded under the 
auspices of the League of Nations, may be so complete and detailed as to 
offer an outwardly satisfactory semblance of international codification, 
and nevertheless be so full of loopholes as to be thoroughly devoid of prac- 
tical significance. They are not entirely valueless; frequently they are the 
fruit of the painstaking efforts of conscientious legislators, and, at a later 
juncture, they may still become useful, if purged of their countless reserva- 
tions and ambiguous formulas. But they also raise expectations without 
fulfilling them, and since they: fail to meet the needs which led to their con- 
clusion, they tend to discredit international coöperation as such. 

Considering the great variety of international agreements it would ob- 
viously be futile to prescribe detailed recipes for international legislation. 
For a different reason such formulas would obviously be out of place also in 
the case of preliminary conventions which merely provide for the establish- 
ment of international research centers or for consultations among the con- 
tracting states. It can be said, however, that, in order to be workable, 
truly regulatory conventions should, above all, fulfill the requirements of 
adequacy, fairness, binding force (including enforceability) and easy amend- 
ability. Conventions in the same or neighboring fields should, furthermore, 
be effectively codrdinated. 

A treaty may be considered adequate if it devises as complete a solution of 
the underlying problem as can be attained at the particular time of its con- 
clusion. An international instrument will often be unsatisfactory in this 
respect, because the parties reached an agreement only on some, and not 
on all, important aspects of the matter under consideration. This incom- 
plete coverage of the field is often due to unfounded distrust, or lack of 
expert knowledge, on the part of the negotiators, or both. 

It must be admitted, of course, that the selection of qualified representa- 
tives poses a difficult problem, especially where an international convention 
attempts to regulate the relations between various economic and social 
groups. It should be obvious, however, that no fair solution of contested 
issues can be expected if expert representatives are taken merely or pre- 
dominantly from one of.the interested groups. 

On the whole it was rather the lack of binding force than lack of adequacy 
or fairness of individual treaties which tended to discredit international 
legislation in the past. Naturally a treaty which indulges in weak and hesi- 


35 See the example given in note 10, above. 
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tant verbiage can hardly ever be enforced. If all that recalcitrant contract- 
ing parties undertake boils down to the promise to consider, to consult about, 
or even to promote and to encourage, certain useful measures—then it will, 
even if nothing much comes out of these pledges, be hard to, prove that they 
have been violated. If a treaty is strongly worded and unequivocal one 
may rely upon the solemn word. of the contracting states. It will neverthe- 
less be safer to include economic sanctions and to provide for recourse to in- 
ternational courts or to international arbitration. Both devices have been 
successfully adopted in the case of the International Convention for the 
Transport of Goods by Rail. > 

The postulates of easy amendability and coördination wst necessarily 
from the accelerated pace of scientific and economic progress. Treaties of 
practical significance to the everyday life of the member states may become 
entirely valueless if urgently needed amendments have to undergo the time- 
honored ordeal of ratification by scores of contracting states—especially if 
these states are not even obliged to submit to their legislative bodies the 
amendments which they have signed.’ Various public international un- 
ions have shown the way, in particular the Universal Postal Union,*® the 
Berne Transport Union’? and the Paris Air Navigation Union of 1919.‘ 
The hope that past distrust or caution will be abandoned, that these 
examples will be followed by other public international unions, and that the 
UN will lead its members toward this goal, may, at first sight, seem exag- 
-gerated, since the new organization itself holds to the requirement of rati- 
fication (Article 108 of the Charter). But this need not necessarily preclude 


% The jurisdiction of the Central Office (see Manley O. Hudson and Louis B. Sohn, 
“Fifty Years of Arbitration in the Union of International Transport by Rail,” this JOURNAL, 
Vol. 37 (1948), p. 597) and its right to strike railway lines from the official list (see Article 
57d and Annexe VI, Article 3 of the Convention) become operative only in conflicts between 
carriers belonging to different countries. (However the most important of these carriers 
are, in fact, government agencies.) Litigations between the Governments regarding the 
convention are subject to the procedure provided for in general or special treaties of arbi- 
tration. Litigations between carriers and shippers are Judged by the courts of the member 
states according to the rules laid down in the convention. 

37 This obligation exists for the members of the ILO. See below, p. 608. 

38 “Proposals between meetings” (see Article 19 of the Cairo Convention of 1934), “ pre- 
paratory commissions,” and especially the insertion in the text of the convention of the date 
of its effectiveness. ‘This,’’ remarked Evaristo Garbani-Nerini, Director of the Universal 
Postal Union from 1925 to 1937, “is one of the most characteristic peculiarities of our insti- 
tution. . . . It follows that the member states very frequently apply the new conventions 

. . for months and years before ratifying them . . . the signature is equal to a provisional 
ratification ... valid up to the moment where a declaration to the contrary has been 
made” (Les bases, l'organisation et le développement de VUnion Postale Universelle, 1935, 
p. 15). 

39 See this writer's study, “International Legislation in the Field of Transportation,” . 
this Journau, Vol. 38 (1944), p. 581, on the “Commission of Experts.” 

40 The International Committee on Aerial Navigation (CINA), established by the Conven- 
tion on the Regulation of Aerial Navigation of Paris, October 13, 1919, had broad legislative 
powers. See Anne Pignochet, L’Organisme le plus évolué du droit international, Paris, 1936. 
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a more liberal attitude with respect to the constitutions of international 
- agencies with a much more limited sphere of action. 

At the International Civil Aviation Conference in Chicago (1944) a char- 
acteristic step was made in this direction. In one paragraph the Paris Air 
Navigation Union of 1919 was mentioned; the charter of this union, the 
Convention on the Regulation of Aerial Navigation of Paris, October 13, 
1919, provided for the establishment of the International Committee on 
Aerial Navigation (CINA), an agency which was placed under the direction 
of the League of Nations and which had broad legislative powers.“ For 
both reasons the United States was not able to join the Paris Union, and, 
as a consequence, the competing Habana Convention of 1928 was concluded 
among the states of the western hemisphere.“ Now the Chicago Con- 
vention of 1944 is, according to its own Article 80, designed to supersede 
both the Paris and the Habana Convention. In bestowing true legislative 
rights on an international body it does not go as far as the Paris Con- 
vention, but adopts the principle of the Berne Commission of Experts,“ 
stipulating that any annex or any amendment of an annex “shall become 
effective within three months after its submission to the contracting States 
or at the end of such longer period of time as the Council may prescribe, un- 
less in'the meantime a majority of the contracting States register their 
disapproval with the Council.” “ 

Amendments to the Convention itself still need ratification by at least 
two-thirds of the total number of contracting states. But “if in its opinion 
the amendment is of such a nature as to justify this course, the Assembly 
(of the International Civil -Aviation Organization) in its resolution recom- 
mending adoption may provide that any state which has not ratified within 
a specified period after the amendment has come into force shall thereupon 
cease to be a member of the Organization and a party to the Convention.” “ 

The wish to free as many amendments as possible from the cumbersome 
ratification procedure is noticeable also ‘in the constitutions of the FAO 
and of the UNESCO, auxiliary organizations of the UN which were founded 
at the end of 1945.47 In the case of the FAO, amendments which do not 
involve new obligations for member nations shall take effect on adoption by 


4 See Pignochet, note 40. 

42 See Hackworth, G., Digest of I nternational Law, Washington, 1940-44, Vol. IV, p. 363. 

4 See Manley O. Hudin “ Aviation and International Law,” in this JOURNAL, Vol. 24 
(1980), p. 234, and Louis C. Cassidy, in “Does the Havana Aérial Convention Fulfill a 
Need?”’, Air Law Review, 1981, p. 42. 

s See note 39. * . 

4 Article 90 of the Chicago Convention. By April 15, 1946, the Convention—which, 
according to Article 91, as soon as ratified or adhered to by twenty-six States, shall come into 
force among them on the thirtieth day after deposit of the twenty-sixth instrument—had 
been ratified by Canada, China, the Dominican Republic, -Nicaragua, Paraguay, Peru, 
Poland, and Turkey (Department of State Press Release No. 251). 

48 Article 94 of the Chicago Convention. 

47 See note 21 on the FAO and note 65 on the UNESCO. 
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the Conference by a vote concurred in by a two-thirds majority of all the 
members of the Conference (Article XX of the FAO Constitution). Article 
XIII of the UNESCO Constitution contains a similar rule but requires also 
that “amendments which involve fundamental alterations in the aims of the 
Organization” be subsequently accepted (t.e. a by zwo-thirds of the 
member states. 


Iy. CHARTER PROVISIONS ON SPECIALIZED AGENCIES 


The League of Nations and the United Nations were created as centers 
of international coöperation but both recognized that the foundations had 
been laid by previous arrangements and agencies. The Geneva institution 
in particular, to which some of the most important members of the com- 
munity of nations did not belong, also had to reckon with the probability, or 
rather certainty, that new international arrangements and agencies would 
be established outside of its orbit. The two organizations handled this 
intricate problem in different ways. 

In dealing with this question, the League did not distinguish between 
“security” and “economic and social” arrangements. The Covenant 
stated unmistakably its supremacy over all other international legislation, 
and declared with equal firmness that functional organizations working in 
the international field should be subordinated to the League. There were — 
exploit stipulations regarding both past and future in this respect. 

With respect to international legislation, Article 20 (1) of the Covenant 
said: 

- The Members of the League severally agree that. this Covenant is 
qA accepted as abrogating all obligations and understandings inter se 
which are inconsistent with the terms thereof, and solemnly undertake 


that they will not hereafter enter into any engagem=nts inconsistent 
with the terms thereof. . 
The second paragraph of the same Article added: 

In case any Member of the League shall, before becoming a Member 
of the League, have undertaken any ‘obligations inconsistent with the 
terms of this Covenant, it shall be the duty of such Member to take im- 
mediate steps to procure its release from such obligations. | 

This provision was quite obviously aimed at treaties besween members and 
non-members of the League. The Covenant made it cleer that it did not 
consider such obligations abrogated if the requested ralease could not be 
obtained.*® 

The Charter contains no provision onepu to Article 20 (2) of the 
Covenant. Article 103 says simply: 


- 48 Article 21 of the Covenant: 
Nothing in this Covenant shall be deemed to affect the validitr of Gcerntional en- 
gagements, such as treaties of arbitration or regional understand ngs like the Monroe 
Doctrine for securing the maintenance of peace. 


was expanded into Chapter VIII o the Charter (Regional Arrangements, see below, p. 614). 
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In the event of a conflict between the obligations of the Members of 
the United Nations under the present Charter and their obligations 
under any other international Berement, their obligations under the 
present Charter shall prevail. 

It would seem that provisions contained in treaties soncladen between UN 
members and third parties are to be considered void, whether or not any 
release has been procured or even requested. 

The important principle of compulsory registration of treaties (Article 18 
of the Covenant) was fully maintained in Article 102 of the Charter. 

While the provisions of the Charter on international legislation as such are 
intended to be stronger than the regulations contained in the Covenant, the 
San Francisco legislators proceeded differently in the case of the international 
agencies. It was said in Article 24 (1) of the Covenant: 

There shall be placed under the direction of the League all interna- 
tional bureaux already established by general treaties if the parties to 
such treaties consent. All such international bureaux and all com- 


missions for the regulation of matters of international interest hereafter 
constituted shall be placed under the direction of the League. 


Some caution seemed to be indicated in this respect. The attempt to sub- 
- ordinate the international bureaus to the League had not been very success- 
ful, apart from administrative and budgetary difficulties, mainly because im- 
portant members of public international unions either did not belong to the. 
League, or were of less infuence there than in the particular union whose 
codrdination with (or rather subordination to) the League was contemplated. 
Thus the Charter speaks only of bringing the agencies into relationship with 
the UN, and not of placing them under its direction.4® On the other hand, 
the codrdination of the various agencies in the economic and. social field’ 
which had not expressly been mentioned in the Covenant, is treated exten- 
sively in the Charter. At first sight it would seem that the relations be- 
tween these agencies and the UN were, on the side of that organization, 
limited to the General Assembly, the Economic and Social Council (and, of 
course, to the Secretariat), but we shall see that, strictly ee this is 


' not the case. 


The functions of the UN in the economic and social field : are two-fold; 
they are either of a general character, or are closely related to the aceng 
(or newly created) public international unions. The Charter mentions as 
general responsibilities, both of the General Assembly (Article 13 (1b) ) and 
of the Economic and Social Council (Articles 62, (1) and 62, (2) ) the making 
or initiating of studiés, reports and recommendations for the purpose of 
promoting international coöperation in the economic, social, cultural, edu- 
cational and health fields, and assisting in the realization of human rights 
and basic freedoms for all. According to Article 62 (3) the Economic and 
Social Council may also “prepare draft conventions for submission to the 


49 See below, p. 610. 
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General Assembly, with respect to matters falling within its competence.” 
Article 62 (4) provides that “it may call, in accordance with the rules pre- 
scribed by the United Nations, international conferences on matters ane 
within its competence.”’ 

This text does not say Socks: that the Council may submit draft con- 
ventions to these international conferences, nor does it state whether, if such 
draft conventions have been submitted to the General Assembly, this body 
may assume the responsibilities of a specialized (functional) conference. It 
would seem, however, that both questions should be answered in the afirma- 
tive. . One even might argue that,the right to make recommendations (Arti- 
cles 13 and 62) includes the right to recommend the signing and ratifying of 
treaties. It can be assumed that, as was the case under the League, these 
_ eonventions will, in fact, be prepared by the Secretariat, in coöperation with 
the commissions set up by the Economic and Social Council (Article 68) ,5° 
and probably also with the secretariats of the newly founded ancillary or- 
ganizations in the agricultural, financial and, monetary, educational, and 
other fields. 

The members of the UN are not expressly obliged to submit draft conven- 
tions to their legislative bodies,-as- were the members of the ILO," but 
Article 56 of the Charter, which reads, 


All members pledge themselves to take joint and separate action in 
coöperation with the organization for the achievement of the purposes | 
set forth in Article 55.5 


might be interpreted as intimating a somewhat similar responsibility. 
Critical observers might also find that the right to make and initiate 
studies and reports, and even recommendations and draft conventions does 


"80'In its January, 1946, session the Economic and Social Council established a Commis- 
sion on Human Rights, with a Sub-Commission on the Status of Women; an Economie and 
- Employment Commission to have three Sub-Commissions, on Employment, Balance of 
Payments, and Economic Development, respectively; a Temporary Social Commission; a 
` Statistical Commission; a Temporary Transportation and Communications Commission; 
and a Commission on Narcotic Drugs. It decided to establish at its next session a Demo- 

graphic Commission, a Fiscal Commission; and a Coérdination Commission. It also es- 
tablished Committees on Refugees, on Specialized Agencies, on Non-Governmental Or- 
ganizations, and the necessary Preparatory Committees in connection with forthcoming 
functional conferences. (See “The United States and the United Nations,” Report of the 
U. S. Delegation to the First Part of the First Session of the General Asembly a of the United 
Nations, London, England, January 10-February 14, 1943.) 

ë “Each of the Members undertakes that it will, within the period of one year at most 
‘from the closing of the session of the Canference, or if it is impossible owing to exceptional 
circumstances to do so. within the period of one year, then at the earliest practicable mo- 
“ment and in no case later than eighteen months from the closing of the session of the Con- 
ference, bring the recommendation or draft convention before the authority or authorities 
within whose competence the matter lies, for the enactment of legislation or other action” 
(Article 19 (5) of the Constitution of the International Labor Organization). 

č See text of Article 55 on p. 596, above. 
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not reach too far, since the very same “‘right”’ could be and in fact has often 
been exercised by private national and international organizations, and even 
by single individuals. However, the recommendations of the world or- 
ganization will carry greater weight than those emanating from any other 
source although their practical influence will depend in the long run upon 
the authority which the UN will have gained, and, in individual cases, upon 
the expertness and practicability of these recommendations. 

Recognizing that the fundamentals of international social and economic 
coöperation have been laid by preéxisting associations, the Charter devotes 
more space to the special functions of the UN related to these associations 
than to the organization’s general obligations in this field. Codperation is 
envisaged even with private organizations; thus Article 71 declares: 

The Economic and Social Council may make suitable arrangements 
for consultation with non-governmental organizations which are con- 
cerned with matters within its competence. Such arrangements may 
be made with international organizations and, where appropriate, with 
national organizations after consultation with the member of the United 
Nations concerned. 


In dealing with governmental organizations in the economic and social 
domain, the Charter speaks, as has been mentioned before, of ‘‘the various 
specialized agencies established by inter-governmental agreement and hav- 
ing wide international responsibilities as defined in their basic instruments in 
economic, social, cultural, educational, health and related fields” (Article 
51). Against this method of focusing attention on “the specialized agen- 
cies,” the objections might be raised: 

1. That the setting up of such agencies, in the past, has not been the 
sole nor even the primary objective of the so-called public interna- 
tional unions, and that certain of these unions even omitted to es- 
tablish them; 

2. That where such agencies do exist, they are not necessarily the most ` 

-important organs of the union. In many cases the real aim of inter- 

- national legislation was what the Charter now defines as the ‘‘so- 
lution of international economic, social, health and related problems” 
‘(Article 55 (b)) through the setting up of international regulations 
which were intended to become the law of the contracting states.™ 
And the most important organ of a union is frequently its periodical 
conference, also called conference of revision, scheduled to meet at 
stated intervals in order to amend the original convention. 


It. may, however, be argued that no public international union is thor- 
oughly complete and none can be expected to work with full efficiency if it 
is not endowed with a permanent office, the natural center of inter-govern- 
mental activity in a given field.. It is furthermore obvious that a per- 
manent international organization like the UN can more easily codperate 
with other permanent international organs than with periodical conferences 


5 See above, p. 600. 
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or with the.single members of a public international union that has failed to 
create any international organs at all. 

The tasks devolving on the UN in connection with the specialized agencies 
are threefold: the existing agencies are to be brought into relationship with 
the UN, they are to be coérdinated one with another, and new specialized 
agencies are to be created. It also is planned that the UN will actually 
take action to facilitate and render more efficient the operation of the 
specialized agencies. This is implied in the Charter of the UN. Thus, it 
is hoped that the UN will offer certain technical services and assistance 
(e.g., translating, publishing, a central statistical service, et cetera) to all 
the agencies. It is also hoped that the UN will standardize fiscal policies, 
personnel policies and so forth.™ 

The basic rule on this relationship is laid down in Article 63 of the Charter, 
according to which the Economic and Social Council may enter into agree- 
ments, approved by the General Assembly, with any of the agencies referred 
to in Article 57, defining the terms on which the agency concerned shall be 
brought into relationship with the United Nations. The Charter provides 
clearly for two possible types of relationship. The more remote one would 
not greatly affect the independence of the agency. Under it the Economic 
and Social Council may make recommendations to the agency (Article 
62 (1));it may “take appropriate steps to obtain regular reports” from it 
(Article 64 (1)); it may “with the approval of the General Assembly, perform 
services” at the request of the agency (Article 66 (2)); and may, according to 
Article 70: . 

make arrangements for representatives of the specialized agencies to 
participate, without vote, in its deliberations and in those of the com- 
missions established by it, and for its pre enenavee to participate in 
the deliberations of the specialized agencies, 
Most of these provisions look like codifications of what was practice under 
the League, even with regard to agencies which had not been put under its 
direction. ‘The quoted paragraphs of Articles 62, 64, 66 and 70 of the 
Charter, however, use the term ‘‘specialized agencies,” which, according to 
Article 57 (2), should be reserved to agencies brought into relationship with 
- the UN; hence they would seem to be inapplicable to agencies not brought 
into relationship with the new world organization. 

The influence of the UN on the agencies will, of. course, be much greater 
and may lead to complete integration or absorption, if it pays all or most of 
their expenses. This too is foreseen, since according to Article 17 (3): _ 

“í See Report of the Preparatory Commission of the United Nations, December 23, 1945, 
Chapter LIT, Section 5. 

$ On the other hand a ‘specialized agency need not necessarily lose its fidepenidsnee when 
it accepts the financial aid of the UN. Thus, the Educational, Scientific, and Cultural Or- 
ganization of the United Nations (UNESCO) apparently expects to obtain the financial 


backing of the UN while, at the same time, retaining its autonomy ‘within the fields of its 
competence” (Article X of the Constitution of the UNESCO). 
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the General Assembly shall consider and approve any financial and 
budgetary arrangements with specialized agencies referred to in Article 
57 and shall examine the administrative budgets of such specialized 
agencies with a view to making recommendations to the agencies con- 
cerned.- 


It will be remembered that the Covenant of the League contained a similar 
provision (Article 24 (3)). At first sight the possibility of obtaining financial 
support would seem likely to enhance the willingness on the part of spe- 
cialized agencies “‘to be brought into relationship” with the UN. The UN 
will probably be more successful than was the League only if its own budget 
will permit it to offer really substantial assistance. 

The second task entrusted to the UN in the economic and social field con- 
sists in the codrdination of the international activities exercised in this 
domain. This the Charter emphasizes repeatedly: The purpose of the UN 
is to achieve international coöperation in many fields; and “to be a center 
for harmonizing the actions of nations in the attainment of these common 
ends” (Article 1 (4)); “the organization shall make recommendations for 
the coérdination of the policies and activities of the specialized agencies”’ 
(Article 58); and the Economie and Social Council “may codrdinate the 
activities of the specialized agencies through consultation with and recom- 
mendations to such agencies and through recommendations to the General 
Assembly and to the members of the United Nations” (Article 63 (2)). 

It is to be hoped that the warmth of these professions, and the sincere be- 
lief in the necessity and attainability of coérdination which evidently in- 
spires them, will make up for the lack of concrete indications as to what 
codrdination implies and how it is to be made effective. Past experience 
suggests three stages of development. In its most primitive stage codpera- 
tion will probably be characterized by arrangements with or among the spe- 
cialized agencies working in related fields; these agreements will provide for 
reciprocal representation according to the pattern of Article 70 quoted above. 
This is a mere beginning however. Such measures are useful but are neither - 
new * nor too important. ‘Observers’ necessarily reciprocate the courtesy 
displayed in their -admission by the corresponding courtesy of avoiding 
anything that might smack of interference: 

Codrdination is bound to become much more efficient if it is both broad- 
ened and deepened, that is, limited neither to immediate neighbors in the 
functional area, nor to voteless or entirely mute observers. Thus it does 
not suffice to codrdinate the activities of the various international agencies 
working in each of the fields of labor, agriculture, financial relations, trans- 
portation, and so on. The interest of the labor agencies in most of these 
questions will hardly be disputed; it is less obvious but nonetheless true that, 


56 See the example given above, p. 599, or, e.g., Monthly Bulletin of Agricultural Science 
and Practice, 1939, No. 7 (first blue page) on coöperation between the International Agri- 
cultural Institute and the Permanent Agricultural Commission of the ILO, ete. 
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e.g., currency problems may be of great concern to certain public interna- 
tional unions in the field of transportation.’ Successful coöperation pre- 
supposes, furthermore, more than last-minute invitations sent by one 
international agency to another, asking it to semd representatives to an im- l 
pending meeting. Such representatives must be given time to become fa- 
miliar with the particular problems of the inviting agency, and must have 
ample opportunity to impart and to receive information which might prove ` 
essential to the work of both agencies. By means of appropriate “ recom- 
mendations” to the specialized agencies (Articl2 63 (2)) the Economic and 
Social Council could do much to initiate this second stage of closer coördina- ` 
tion, which finally may lead to the ultimate goal the complete integration of 
all international activities in the economic and social field. 

The third task of the UN consists in the creation of new specialized agen- 
cies. According to Article 59: 


The organization shall, where appropriate, initiate negotiations 
among the states concerned for the creation of any new specialized | 
agencies required for the accomplishment >f the purposes set forth in 
Article 55.58 


It may be added that the “international conferances falling within its com: 
petence”’ which the Economic and Social Council may convene, “in ac- 
cordance with the rules prescribed by the United Nations” (Article 62 (4)), 
will, if successful, frequently establish such spezialized agencies. It is also 
noteworthy that certain public international unions of great prospective im- 
portance, particularly in the agricultural, financial and educational field; ` 
which were either founded shortly before the establishment of the UN, or 
else may be set up in the near future, will probably start their mounts at 
- the same time that the new world organization does so. 

The existence or imminence of such organizations points to the close in- | 
terdependence of the three “agency” functions of the UN. These organ- 
izations, such as Bank and Fund, and agricultural and educational agencies, 
seem destined to exercise broader functions than did the older agencies that | 
had been active in similar fields © and may verr well ha as or engulf their | 


87 In the years following World War I, and in the decade before the outbreak of World - 
War II many Continental countries adopted stringent currency control measures, Many 
of these regulations violated the rules of the Internatione! Convention-on the Transport of 
` Goods by Rail (in particular the provisions on the payment of freight by consignor or con- 
signee, on cash advances, etc.). The Conferences of Revision of Berne (1923) and Rome 
(1933) took cognizance of the fact that certain of their members put commerce into strait 
jackets in order to protect their currencies, and that other members might wish to protect 
themselves against the protective measures devised by sheir partners. The far reaching 
concessions made by both conferences obviously did not satisfy all the member states, and 
- new infringements on the treaty rules occurred. These are matters to. be negotiated be- 
tween international transportation and currency agencies. 

88 See text of Article 55 on p. 596, above, 

69 See above, p. 599. 
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predecessors; they will also be linked to the UN from the outset. The 
passing of the older agencies, which have done valuable pioneer work, would 
be a loss in many respects, and it would be ill advised to throw away the 
precious. experience gathered by many of them. But the task facing the . 
UN would become easier if it could be accomplished through the instru- 
mentality of a limited number of overall organizations which, in close re- 
lationship with the world organization, would in turn integrate the activities . 
of the minor agencies working in their functional domain. 

As has been mentioned before the relations of the economic and social 
agencies with the UN will not be limited to the General Assembly and to 
the Economic and Social Council, but will extend to the International Court 
of Justice, to the Trusteeship Council, and even to the Security Council. 

The Court which ‘‘shall be the principal judicial organ of the United Na- 
tions” and which shall function in accordance with a statute annexed to the 
Charter (Article 92) will “be open to the states parties to the present Stat- 
ute” (Article 35 (1), Court Statute), while 

The conditions under which the court shali be open to other states 
shall, subject to the special aaa contained in treaties in force, be 
laid down by.the Security Council. . (Article 35 (2)). 

The jurisdiction of the Court in cases ftectini public international unions 
may be established in different ways; it may be based on the constitution of 
such a union (Statute, Article 36 (1); see also Article 37), or on general ac- 
ceptance of the compulsory jurisdiction of the Court (Statute, Article 36 (2)) 
on the part of litigant members of a public international union, or it simply 
may be brought about because the parties agree to submit a special case to 
the Court (Statute, Article 36 (1)). 

Although no judicial case can be brought before the Court without the 
previous consent of the parties—which, as has been said, may be given once 
and for all (Statute, Article 36 (2))——the specialized agencies brought into re- 
lationship with the UN may request advisory opinions of the Court on legal 
questions arising within the scope of their activities (Charter, Article 96(2)). 
Te do this they do not need the consent of the member states but only the 
authorization of the General Assembly—which, it may be hoped, will be 
given them in advance, at the time of their integration into the UN. The 
Court Statute provides in Article 34 for further codperation between World 
Court and specialized agencies. 

The relations between the specialized agencies and the Trusteeship Coun- 
cil are conditioned by the fact that the more important among them are 
universal and functional in character, like the Security and the Economic 
and Social Council, while the Trusteeship Council must be considered 
largely territorial in character: In territories “whose peoples have not yet 
attained a full measure of self-government (Article 73 (1)) and which have 
been placed under the Trusteeship system (Article 77 (1)), the General As- 
sembly and the Trusteeship Council exercise, generally speaking, the func- 
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tions both of the Security and of the Economic and Social Council (Articles 
76, 85, and 87). The Trusteeship Council shall, therefore, according to 
Article 91, “when appropriate, avail itself of the assistance of the Economie 
and Social Council and of the specialized agencies in regard to matters with 
which they are respectively concerned.” © 

In certain cases the UN may also have to deal with economic aad social 
agencies and arrangements from the security angle. Article 52 (1) stipu- 
lates: 

Nothing in the present charter precludes the existence of regional 
arrangements or agencies for dealing with such matters relating to 
the maintenance of international peace and security as are appropriate 
for regional action, provided that such arrangements or agencies and 
their activities are consistent with the purposes and principles of the 
United Nations. 


It is noteworthy that this paragraph (as well as the rest of Chapter VIII 
of the Charter to which it belongs) is unlike Chapters IX and X in that it 
mentions international arrangements the parties to which may have failed 
to establish permanent agencies." This difference in redaction stems 
probably from the fact that the various chapters of the Charter were drafted 
by different committees and commissions.” 

More important is the fact that Chapter VIII is concerned with regional 
arrangements and agencies only, while Chapters IX and X fail to mention 
regional agencies. To discuss the possible fate of older universal peace and 
security conventions would surpass the necessary limits of this study. But 
the question might be raised whether Chapters IX and X, with which this 
discussion deals, do apply to international agencies which either by nature or 
by special agreement are limited to specific areas or groups of states. Since 
such regional agencies may nevertheless have ‘‘ wide international responsi- 
bilities” (Article 57), this question should, in the pee writer’s opinion, be 
answered in the affirmative. ag i 


8 ‘This is the joner rule. But according to Article 82 certain areas of a trust territory 
may be declared as “strategic,” and in these areas all functions of the UN shall be exercised 
by the Security Council (Article 83 (1)). This Council shall, however, 

subject to the provisions of the trusteeship agreements and without prejudice to se- 
curity considerations, avail itself of the assistance of the Trusteeship Council to perform 
those functions of the United Nations under the trusteeship system relating to politi- 
cal, economic, social, and educational matters in the strategic areas (Article 83 (3)). 
It might have been preferable to mention also the Economic and Social Council 
and the specialized agencies. There is nothing to prevent the Trusteeship :Council from 
consulting them in turn (Article 91), but this procedure seems somewhat cumbersome: 

s See above, p. 601. 

6 See Grayson Kirk and Lawrence H. Chamberlain, “The Organization of the San as 
cisco Conference,” in Political Science Quarterly, Vol. IX, No. 3 (September 1945), p. 321 
(esp. p. 334-339). l 

6 For an even more liberal interpretation of Article 57 see Report of the Preparatory Com- 
mission of the United Nations, December 23, 1945, Chapter III, Section 5, p. 40.—On the 
project of setting up a European subcommission of the Economic and Social Council see 

rtram D. Hulen in The New York Times, April 25, 1946, p. 3. 
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Article 52, however, may be interpreted as applying to international ar- 
rangements and agencies which belong both to the security and to the social 
and economic field, and which, at the same time, are regional in character. 
This may not have been the intention of the legislators, since the Chapter 
as a whole points rather to regional treaties of arbitration. But organs like 
the European Waterway agencies, envisaged in President Truman’s radio 
speech of August 9, 1945 ™ also seem to fit the description given in Article 
52 (1) of the Charter. 

According to Article 41 of the Charter 

The Security Council may decide what measures not involving the 
use of armed force are to be employed to give effect to its decisions, and 
it may call upon the Members of the United Nations to apply such 
measures. These may include complete or partial interruption of eco- 
nomic relations and of rail, sea, air, postal, telegraphic, radio, and other 
means of communication, and the severance of diplomatic relations, 


Article 48 (2) says that “such decisions shall be carried out by the Members 
of the United Nations directly and through their action in the appropriate 
international agencies of which they are members.” Many of these ‘‘ap- 
propriate international agencies” will be “specialized agencies” in the sense 
of Article 57 (2). The Charter itself foresees no direct interaction between 
the Security Council and these agencies. But it has been proposed by the 
Preparatory Commission of the UN that Article 48 (2) “should be imple- 
mented by including in the agreement with each specialized agency an under- 
taking to assist the Security Council upon its request, in the application of 
measures envisaged in Article 41 of the Charter.” ® 


V. PREREQUISITES OF SUCCESSFUL INTERNATIONAL COOPERATION 


The prospects of international economic and social coöperation depend to 
a large extent upon the general climate of international relations and upon 
the good will of the various members of the community of nations. It is an 
irrefutable truism that the most perfect machinery cannot make up for lack 
of codperative spirit on the part of the countries which this machinery is 
supposed to serve. However, it should not be forgotten that no com- 
munity has ever been run by good will and brotherly love alone.- These 
sentiments are essential and should be cultivated, but only if wisely directed 
may they be expected to further economic and social progress, the basis of 
peace. The international community will be efficiently administered if the 
machinery provided by the Charter is interpreted and applied constructively, 
and if not only the government and legislators of the respective members of 
the UN, but also their populations, are adequately informed about the im- 
portance of international administration, and sufficiently interested in its 
progressive development. Both requirements are essential. Good govern- 


6 See The New York Times, August 10, 1945, p. 12. 
% Report of the Preparatory Commission of the United Nations, December 23, 1945, Chap- 
ter IIT, Section 5, No. 19 (p. 48). 
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ment is based on efficient legislation and administration, both of which are 
in turn dependent upon the steady support of enlightened public opinion. 

' Applied to the various international agencies in the economic and social 
feld this means that they will have to be kept free from deficiencies which 
impair their usefulness or which even deprive them of any practical value 
whatever. It has been pointed out before. that the constitutions of the 
public international unions should be adequate, fair, binding, but. easily 
amendable, and that they should provide for inter-agency coöperation. in 
neighboring fields. The Charter deals at length only with one of these 
problems, that of coördination, and if its solution is undertaken with energy 
and thoroughness, somewhat along the lines laid down above, a’ decisive 
progress in international relations may be attained. ‘The Charter does not . 
-provide that the statutes of specialized agencies must be adequate and fair, 
which international courtesy always presumes them to be in spite of all evi- - 
' dence to the contrary. But whenever this benevolent assumption is refuted 
by undeniable facts the UN would be entitled and even called upon to in- 
-tervene. -If an international convention is inadequate or unfair it obviously 
does not contain the solution of the individual problem which the United 
_ Nations are jointly and severally pledged to promote (Articles 55 (b) and 56). 
In.such a case the Economic and Social Council would have to proceed ac- 
cording to Article 62—that is to propose thé necessary reforms; the weight 
and effect of its recommendations will, of course; depend upon the anno 
of the world organization as a whole.. | 

It must be admitted’ that, generally speaking, ‘ ivecoumendations!? ” are 
rather weak tools. However, the UN should be able to exercise considerable 
influence upon new agencies founded under its own auspices (Article 59) 
and also upon those among the older organizations which accept its leader- 
ship and financial assistance (Articles 57 and 17 (2)). It also could greatly 
contribute to the modernization of independent agencies and governmental 
associations, not only because most of them are maintained or formed by its 
own members, but also because, the new international agency in the'educa- . 
tional field which might become instrumental for the formation of public 
opinion, will be closely connected with the UN. ` 

The success of international coöperation will depend. largely upon the 
. condition that the peoples of the United Nations shall be sufficiently in- 
formed about, and interested in, matters of international legislation and ad- 
ministration; but it has to be admitted that our knowledge of and concern 
about these matters is still far from, adequate.” To expect more might 


s Any newspaper file would yield abundant proof. ‘Of course one should not jade too 
‘severely the expert in various fields who, in a letter addressed to, and published by, a prom- 
inent newspaper, apparently mistook the Universal Postal Union for an international associ- 


~~” ation of stamp:collectors, or the news agency | which, not so long ago, confused the Economic 


- and Social Council. and the Trusteeship Council of the UN. Such mistakes are a direct 
consequence of the slight attention paid to international legislation in economic and social 
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seem too ambitious at first sight since, as a rule, even matters of domestic 
law and.administration arouse frequently but slight interest outside the 
ranks of lawyers and political scientists. Hence it might seem extravagant 
to anticipate popular enthusiasm for i of international legislation 
and administration. 

To dispose of this argument is rather danis, however. Every effort is 
made in politically advanced nations to acquaint the whole population with 
legislative and administrative matters of basic importance to the whole 
community; whenever the necessity arises, the principal leaders of publie 
opinion, such as educators, legislators, and political writers, may be relied 
upon to.enlighten the public with respect to particular issues. While the 
same may be attained in the international field, there can be no doubt what- 
ever that it will not be attained without purposeful and conscientious ef- 
forts on the part of responsible and informed groups. Ultimately the same 
professional circles which have done so much to increase our knowledge of 
domestic affairs will be both called upon and qualified to offer similar guid- 
ance in the international field. But it would be premature to expect satis- 
factory guidance from them now, since comparatively few of our elected 
representatives, teachers, or newspaper editors have had sufficient theoreti- 
cal training or practical experience in the field of international organization, 
to give their opinions final weight. Since practical experience in inter- 
national administration, despite its envisaged expansion, will still be limited 
to smaller groups of persons than similar experience in the domestic field, 
the heavier responsibility rests upon concerted efforts in the educational 
domain. Itis, undoubtedly, highly encouraging that this necessity has been 
recognized by the administration of the biggest city of the world °—at 
least with respect to the Charter, the basic instrument of international co- 
operation. This heartening example may be of great value, especially if 
given the necessary publicity; but it would be wise not to rely solely upon 
the initiative of enlightened local governments. To spread the knowledge 
of international organization should be considered one of the most urgent 


fields. Speaking of the international bodies, which are the main subject of this study, Leon- 
ard S. Woolf said correctly: “These associations are sometimes called public international 
unions, and in standard works on international law a few meagre details about them will be 
found under such headings as international unions, international offices, international com- 
missions, etc.” (International Government, 1916 and 1929, p. 157). Even the meagre de- 
tails are, by the way, frequently misleading. Woolf’s judgment still holds true. Even an 
otherwise excellent book (Edith Wynner and Georgia Lloyd, Searchlight on Peace Plans, 
1944) has little space (one page out of 532) for the public international unions by which, 
according to the authors’ own statement (p. 395) “organized, functioning world govern- 
ment, to provide continuous legislation on a world scale is foreshadowed.” See also C. G. 
Fenwick’s remarks in this JouRNAL, Vol. 29 (1935), p. 284. 

8? According to the Secretary to the Superintendent of Schools, the City of New York 
considers the teaching of the Charter, copies of which will be available in all schools, one of 
its major new educational projects: The New York Times, September 7, 1945, p. 25. 
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tasks of the new Educational, Scientific, and Cultural Pan of the 
United Nations (UNESCO). 

The program laid down in the Constitution of the UNESCO, 68 jn many 
points an eloquent restatement of the objectives of the International In- 
stitute of Intellectual Coöperation,®? undoubtedly deserves general approval. 
-= The preamble declares: 


That ignorance of each other’s ways and lives kas been a common. 
cause throughout the history of mankind of that suspicion aad mistrust 
between the peoples of the world through which their differences have 
all too often broken into war. 


Hence the contracting parties “are agreed and determined to develop and to 
increase the means of communication between their peoples and to employ 
these means for the purposes of mutual understanding aad a true and more 
perfect knowledge of each other’s lives.” 

It is also said in the preamble that peace must ‘‘be founded, if it is not to 
fail, upon the intellectual and moral solidarity of mankind,” because “a 
peace based exclusively: upon the political and econom:c’ arrangements of 
Governments would not be.a peace which could secure the unanimous, last- 
ing, and sincere support of the peoples of the world.” The less so, one might 
add, if the peoples of the world are ignorant of these arrangements and of 
their importance to modern life and culture. In this connection one might 
find it regrettable that the Constitution of the UNESCO seems to avoid any 
direct reference to the fact that international administration and legislation 
are, in themselves, worthy and urgent subjects of education. a. 

It will be advisable to include as soon as feasible such references by way 
of amendment. But it seems self-evident that even the present text of its 
Constitution entitles the UNESCO to propose and further educational pro- 
grams in the field of international coöperation. For Aricle I of the Con- 
stitution describes it as the purpose of the organization to contribute to 
peace and security by promoting collaboration among tke nations in order 
to further universal respect for the rule of law——which of course includes in- 
ternational law and legislation; to realize this purpose ths organization will — 
“give fresh impulse to popular education and to the spread of culture by 
collaborating with members at their request in the development of educa- 
tional activities” (Article I (2b)) and “maintain, increase and diffuse knowl- 
edge by encouraging coöperation among the nations in all branches of in- 
tellectual activity” (Article I (2c)). According to Article X of the Con- 
stitution the UNESCO will be one of the specialized agencies which, “as 
soon as practicable shall be brought into relation with she UN.” 1° The 
agreement between the two organizations shall provide for their effective - 
coöperation “in the pursuit of their common purposes.” 

There can be no doubt that the UNESCO will be able to contribute most 


68 See Final Act of November 16, 1945, 69 See above, p. 599. 
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effectively to the UN’s efforts by spreading the knowledge of international 
organization in the economic and social field. The educators and educa- 
tional institutions are the first whose attention should be called to the afore- 
mentioned field of international legislation, to its extent and ramifications, 
to its importance to satisfactory international relations, to its past achieve- \ 
ments, and to the necessity of its progressive development. . All this should 
and could be taught without overburdening the curricula. Nobody will 
expect elementary or even high school teachers to spend hours on end inter- 
preting, say, the Universal Postal Convention, or even the new Charter of the 
United Nations. But pupils of every grade should know that these treaties 
exist and what they stand for. | 

Effective.international social and economic coöperation is one of the 
major problems of. our time. As the Charter states, it must be. promoted 
“with a view to the creation of conditions of stability and well-being which 
are necessary for peaceful and friendly relations among nations.” The UN 
will be able to do much to attain this goal. But its efforts will be successful 
only if based on universal popular approval. As soon as the peoples of the 
world, the beneficiaries of international coöperation in the social and eco- 
nomic field, are sufficiently informed about its crucial importance, its pros- 
pects will be bright. 


70 See above, p. 610. 
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From the refusal to surrender sovereignty to a confederation one may 
judge how much chance there is of the surrender to a world government, és 
demanded by Judge Roberts and his friends. The difficulty with the one- 
world theory is that its proponents hardly seem to believe in it, and justif- 
ably so. “Because if the theory were sound the United States would be in the 
depths of a depression caused by the European and Asiatic devastations, the 
climate all over the world would have to be the same and the peoples the same. _ 

If we look at the Potsdam Declaration, which indicates the lines along 
which the new treaty of peace is toun, we are struck by the fact that it 
public property, and d appropriates. private rate property in liquidation o oi national 
claims.’ This is an n innovation or retrogression likely to have far-reaching 
effects. American statesmen have always insisted upon its illegality. Nos 
only has it persuaded some nations to confiscate private enemy property, 
but it looks straight toward the abolition of priyate property as an institution. 
Whereas Article 297 of the Treaty of Versailles only authorized confiscatior. 
if so desired, the Potsdam Declaration seems to make such expropriatior. 
somewhat more obligatory. Whether the nations of the West are ready to 
take this suicidal course no one can yet say. The experiences of the past 
would seem to be an ineffective guide. It would be a mistake to attribute 
the new dispensation entirely to Soviet Russia, for the destructive espects of 
the Potsdam Declaration are to be found in Anglo-American recommenda- 
tions.’ It is needless to say that the safety of private property now de- 
pends not on law but upon the preponderance | of force, so that it actually 
becomes Sater to invest in a weak than in a strong country. Indeed, the 
institution of foreign investment, if practised at all, will be forced mainly 
into inter-governmental channels, for it is hard to believe that private 
capital will run the risk of political expropriation. 

It will be observed that neutral Switzerland, according to press reports, 10 


has. been forced to romise, under threat hreat of sanctions, to. surrender to the 


8 The Potsdam Declaration, referring to private property, announced agreement on 
reparations as follows: “Reparation claims of the U.S.3.R. shall be met by removals from 
the zone of Germany occupied by the U.S.S.R. and from appropriate German external 
assets. .. . The reparation claims of the United States, the United Kingdom and other 
- countries entitled to reparations shall be met from the western zones and from appropriate 
German external assets,” The U.S.S.R: was also to receive from the western zones certain 
equipment as specified. The Control Council was authorized to take appropriate steps “to 
exercise control and the power of disposition over Germen-owned external assets not already 
under the control of United Nations which have taken part in the war against Germany.” 
Department of State Bulletin, Vol. XII, No. 319 (August 5, 1945), pp. 156, 157. 

See also the Final Act and Annex of the Paris Conference on Reparation in same, Vol. 
XIV, No. 343 (January 27, 1946), p. 114; the Law on Vesting and Marshaling of German 
External Assets in same, Vol. XIV, No. 347 (February 24, 1946), p. 283; and the Plan of the 
Allied Control Council in same, Vol. XIV, No. 354 (April 14, 1946), p. 636. 

3 See also the Report of the Crimea Conference in la al of State Runen, Vol. XII, 
No. 295 (February 18, 1945), p. 213. 

10 The New York Times, May 22, 1945, p. 13, col. 2. 
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United States, England, and France for the inter-Allied reparation pool, 


50 per cent of its German-owned_property and some $50,000,000 in gold. 


We leavé aside the recovery of Nazi loot. Apart from this, the coercion 
involves so grievous a departure from what had been deemed to be im- 
pregnable rules of international law—not to speak of Swiss law "—that one 
necessarily wonders how the state system and the capitalistic system can 
proceed under the new dispensation. . 

Another feature of the new era has been the doctrine of non-recognition 
which made recognition an approval and non-recognition a disapproval of the 
government to be recognized. There is a strong literary movement which 
asks rather logically but not soundly that governments intervene in the in- 
ternal composition of foreign states to prevent dictatorships.“ The misfor- 
tunes attending this theory in Argentina and in Spain seem to have induced 
some realization that perhaps the Founders of this country were better ad- 
vised in endorsing the recognition of de facto governments as the only toler- 
able way of international life. We are now informed by Secretary Byrnes 
that the recognition of de facto governments will again pecon an axiom of 
American policy." 

We have observed that there is strong objection in the country to military 
conscription at this time and in times of peace in general. This creates a 
curious dilemma for the government, since the policy of occupation, now 
extended, it is believed, to some twenty countries, requires conscription as its 
handmaiden. The objection, therefore, really lies to the policy of occupa- 
tion, and yet so deeply involved has this government become that occupation 
of foreign countries has the semblance of a permanent policy with which the 
people disagree. How this dilemma can be solved I will not suggest. 

There are other features of the Potsdam Declaration which give rise to 


equal doubts, such as territorial amputations, mass migrations, the restora~| 


tion of slave labor, and so on. It must be recalled that there are only two 
elements of restraint upon the natural tendencies of a belligerent, first, the 
law of neutrality, whose violation always carried with it the danger of con- 
verting the neutral into an enemy,- and, second, the fear of enemy reprisals. 
While the latter has not altogether exhausted its force, evident in the large 
number of prisoners taken by both sides, it has decidedly weakened in effect. 
Indeed, the atom bomb puts a premium on the speed of belligerency. The 
whole question needs a fundamental reéxamination in the cold light of reason. 
Otherwise the human race will have shown its incapacity to suffer civilized 
restraints. It will have determined that its major activities no longer 
justify the restraints imposed by law. 
EDWIN BoRCHARD 


n Above, note 8. ` 

1 “Shall Switzerland Surrender Its German-Owned Property?”, by F. X. Peter, of 
Lucerne, Switzerland, translated by Dr. Konrad Gutman, New York, 1946. 

8 Karl Loewenstein, Political Reconstruction, New York, 1946. See also this JOURNAL, 
Vol. 40 (1946), p. 164, note 8. 4 The New York Times, April 20, 1946, p. 1, col. 6. 


—— 


624 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 
A PLEA FOR MORE STUDY OF INTERNATIONAL LAW IN AMERICAN LAW SCHOOLS 


This JOURNAL was opened with Elihu Root’s ! insistence on the need for 
popular understanding of international law; he spoke of popular-under- 
standing, not of expert knowledge. Much is being done in this respect in this 
country. In addition, international law is taught in the departments of 
political science of many universities.? And while the latest Conference of 
Teachers of International Law and Related Subjects seemed to fear that 
international law in the Colleges had been pushed into the backgrcund by the 
‘Related Subjects,” and while certainly much still remains to be done in this 
area,*® the situation is more ievot DIGN in the United States than in other 
countries. | 

Bui the teaching of international law by and to political scientists cannot 
replace the study of international law by lawyers, just as courses on “ Ameri- 
can Government” do not remove the necessity A studying PADE UDA 
Law” in the Law Schools. 

We are concerned in this paper with the aaa of international law i in 
- American law schools, that is, its neglect exactly there where it, as a legal 
discipline, primarily belongs. Even here, certainly, the situation has 
improved, compared with the complaints made about forty years ago.‘ 
American funds support the Institut de Droit International, the Académie 
de Droit International at The Hague, the Institut Universitaire de Hautes 
Etudes Internationales at Geneva. There is the American Society of Inter- 
national Law, publishing this JouRNaL. There is the important “Research 
in International Law, Harvard Law School,” under the direction of Professor 
Manley ©. Hudson. There are the highly valuable scientific publications of 
the Carnegie Endowment for International Peace. There are in this 
country magnificent libraries of international law, which, in leading instances, 
form parts of law school libraries. An important and characteristic Ameri- 
can science of international law 5 is in existence. 


` 1 E. Root, “The need of popular understanding of international law,” in this Jovanat, Vol. 
I (1907), pp. 1-3. 

2 F, Symons, Courses on international affairs in American Colleges, with Introduction by 
_ J. T. Shotwell, 1931, pp. 353. 

3 Professor Shotwell (work quoted above, n.2) gave warning in 1931 that the importants 
of the many courses on international affairs “must not be overestimated, because, frequently, 
it is only a consequence of the desire to be up to date,” only a question of s “journalistic 
interest in half-understood things.” Dean Vanderbilt laments to-day that the students 
coming to the law schools have obtained in their pre-legal training “no intimate knowledge 
of foreign relations in the broadest sense or any interest with respect to the matter” (Arthur 
T. Vanderbilt, A Report on Prelegal Education, published by American Bar Association, 
1944, p. 42). 

4 Gregory, ‘The oat . international law in Law Schools,” in American Law School 
Review, Vol. 2 (1907), p 

6 See this writer’s ie Die nordamerikanische V élkerrechtswissenschaft seit dem Well- 
krieg, in Zeitschrift für dffentliches Recht, Vol. XIV, No. 3, pp. 318-351, and “The American 
Science of International Law,” in Law: A Century of Progress, 1937, Vol. II, pp. 166-194. 
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The third,® fourth, and fifth” Conference of Teachers of International 
Law and Related Subjects carefully surveyed the problem of the study of 
international law in law schools. Yet even to-day the situation of inter- 
national law in American law schools is entirely unsatisfactory. The same 
is true of Great Britain, where Sir Arnold D. McNair, the eminent British 
international lawyer, now a Judge on the International Court of Justice, 
read a paper ® before the Grotius Society in London in 1944, stressing the 
need of a wider teaching of international law. 

Apart from not being a subject of bar examinations, international law ts 
taught only in a small number of American law schools at all. A search 
through the catalogues of a considerable portion of about 100 law. schools 
members of the Association of American Law Schools, reveals that inter- 
national law is given at only sixteen schools, not given at all in thirty-nine 
schools, including the law schools of many State Universities and other 
important universities. This is a serious situation. It becomes more 
serious, if one considers that even where international law is taught in law 
schools it is offered sometimes by political scientists and sometimes by pro- 
fessors of law who are not specialists in this field. Few law schools have 
professors who dedicate their life primarily to the study of international law. 

Not only is the situation in the law schools inadequate, as it is offered only 
in a small number of law schools and not always by men who can claim to be 
real authorities in this field, but it is also to-be noted that international law, 
even where given, is nearly always elective, not required; in some law schools 
international law is offered only as a graduate course, in others, on the other 
hand, graduate studies and seminars in international law are not available. 
Finally, even where international law is offered and taught by first class men, 
the number of students taking these courses is infinitesimal, compared with 
the total number of law students. What Dean Vanderbilt stated !° a genera- 
tion ago, when a man of the authority of John Basset Moore was at Columbia 
Law School “lecturing to a mere handful of students on international law, 
while in nearby classrooms hundreds of bright young men were studying 


s Manley O. Hudson, “The teaching of international law in America,” in Proceedings of 

the 3rd Conference of Teachers of International Law, Washington, 1928, pp. 178-189. 
_TKdwin D. Dickinson, “The Law School Curriculum,” in Proceedings of the 5th Conference 
of Teachers of International Law, Washington, 1933, pp. 117-122. 

8 Sir Arnold D. McNair, “The Need for Wider Teaching of International Law,” in 
Transactions of the Grotius Society, Vol. 29, 1944, pp. 85-98. 

? No international law was given at the law schools of the State Universities of Alabama, 
Arizona, Arkansas, Colorado, Georgia, Idaho, Illinois, Indiana, Louisiana, Maryland, 
Minnesota, Missouri, Ohio, South Dakota, Tennessee, Texas, Utah, West Virginia, Wiscon- 
sin, Wyoming. No international law was given at the law schools of the following Universi- 
ties: Boston College, Buffalo, Chicago, Cincinnati, Denver, DePaul, Duke, Emory, Louisville, 
Loyola (Los Angeles), Marquette, Newark, Pittsburgh, Richmond, St. Louis, San Francisco, 
Southern California, Southern Methodist, Syracuse. The lists, of course, are not complete. 

10 Arthur T. Vanderbilt, “Law School Study after the War,” in New York University Law 
Quarterly Review, Vol. XX, No. 2 (Nov. 1944), pp. 146-164, at p. 154. 
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‘‘bread-and-butter subjects” is still true to-day; the same writer speaks " of 
international law as ‘‘a subject generally neglected in: the law schools.’’ 

Sir Arnold D. McNair, pleading for wider study of international law at 
British Law Schools, bases his’ plea on three reasons: the national, the in- 
ternational and the professional reason. Al these three reasons apply here 
even with greater force; but we would like to add as a very important fourth 
reason the scientific reason. 

It is hardly necessary to dwell at length on the fact that this country has 
emerged from the Second World War as the most powerful nation in. the 
world and as irrevocably committed to take a share, and a leading share, in 
international affairs from political and economic to cultural international 
relations. This country is pledged to the creation and maintenance of pesce. 
Peace must be based primarily on law and justice. In consequence expert 
knowledge of international law by lawyers is-essential. For national and 
international purposes, for the Department of State, for the American diplo- 
matic and. consular service, for American participation in the United Nations, 
other international organizations, and in international conferences, for 
American officials in these international organs, for American Judges and 
Commissioners upon and American agents before international Courts and 
Tribunals, lawyers are needed who are experts in international law and who 
are international lawyers by profession. 

This national and international need is at the same time the basis for the 
professional reason. But there is more toit. At the Fourth Conference of 
Teachers of International Law, held in 1929, Sir Cecil Hurst explained the 
lack of interest in international law in Great Britain with the brutal sentence: 
“There is no money in international law.” Even that is no longer true. 
“International law,” says Vanderbilt,” “will inevitably become a bread- 
and-butter subject.” Not only will lawyers, experts in international law, 
be needed for. all the above-mentioned official rational and international 
assignments, but international law is bound to pley a great role in the work 
of the attorney-at-law. We need practitioners cf international law, attor- 
“neys who are experts in international law. There are vast possibilities, 
even from the purely professional angle. The liquidation of the war, the. . 
enormous increaée in international relations will bring up problems of inter- 
national law in many cases before the Courts, in many instances of a prac- 
ticing lawyer’s duty to advise his clients. 

But the study of international law at Law Sckools will have even deeper 
significance. It will give the law students a more complete legal education 
than was thought possible, hitherto, under the “pressure of practicality.” 
“Our law schools,” says Vanderbilt," “in concentrating on the law of our 
business civilization, have sadly neglected the study of public law. With 


uA Symposium i in Legal Education after the War, Joun Law Review, Vol. XXX, No. 3 


(March, 1945), p. 326. 
2 Same, p. 326. ` a Vanderbilt, as cited above, note 10, pp. 154, 156. 
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new international relations thrust upon us willingly or unwillingly the law 
schools have an obligation to the nation that cannot be ignored”; and he 
laments “ that the “law students neglect in law school the legal aspects of the 
problem of international relations with the result that the country to-day is 
suffering most seriously for want of enlightened leadership in the field of 
international affairs.” Already in 1938 Edwin D. Dickinson *# had written: 
“International law in the American law schools is a curricular luxury. It is 
actually affecting a very small percentage of the law students. It is the 
type of law school training . . . of legal technicians. We have placed an 
extraordinary emphasis upon the mechanics of law practice. It may well be 
doubted whether we have perfected a training which is adequate for -the 
preparation of a well rounded and well qualified lawyer. . . . Great progress 
has been made in instruction in international law in the past century, but 
this progress has been essentially superficial. . . . An institution for higher 
international. studies is very much needed in America.” “Every Uni- 
versity,” writes Sir Arnold McNair," “which aims at giving a legal education 
that is a liberal education and not merely a professional training should make 
international law a compulsory subject at some stage in its curriculum.” 

The task of the Law School is not only to teach law to students, but also 
to prepare professors of law and to advance the science of law, especially 
since “American universities,” as Dean Landis remarks,” ‘are certain to 
become more important centers of world education than they were before 
the War.” 2 A 

Naturally the jurist who devotes his life to the study of international law 
must know and understand many things, such as history, politics, languages, 
and so on, in order to be fully equipped for his task: “the study of interna- 
tional law calls for a linguistic and cultural equipment that is unhappily none 
too common on the part of either instructors or students in American law 
schools.” 18 But what is necessary too is the legal and scientific approach. 
It is no exaggeration to state that a great deal of the contents of the usual 
textbook on international! law, much of the mass of monographs, articles, 
discussions, all allegedly on international law, have little or nothing to do 
with international law. They constitute often, as the case may be, pious 
sermons, propaganda, prejudiced political statements, fancy theories, wish- 
ful thinking, metaphysics, in a word what a French scholar ironically called 
‘‘quasi-juridical novels.” The unsatisfactory. status of the science of 
international law, which often fails to approach its object with the necessary 
scientific neutrality and objectivity, and is sometimes not, as all science must 
be, interested only in truth, but in success, explains why Courts ° have 

u Vanderbilt, as cited above, note 3, p. 42. 18 Dickinson, as cited. 

18 McNair, as cited, p. 97. 

" Annual Report, 1944-1946, of the Dean of Harvard Law School, p. 12. 

18 Vanderbilt, in work cited above, note 11, pp. 326-327. 


19 “The views expressed by learned writers on international law have done in the past, and 
will do in the future, valuable service. . . . But in many instances their pronouncements 
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reproached international lawyers with confusing proposals de lege ferenda 
with the statement of the positive law, and why legal scholars had not much 
esteem for this science. In 1909 John Chipman Gray wrote: ‘On no subject 
of human interest,.except theology, has there been so much loose writing and 
nebulous speculation as on international law.” Edwin D. Dickinson 
quotes ?° this word of Gray today and speaks himself of a “labyrinth of 
pseudo-juridical effusion.” Such “international law” can be a guidance 
neither to international courts, nor to the Bar and Bench. And the Bar and 
Bench are at this moment, as Charles Cheney Hyde recently testified in 
Washington, in great need of guidance, of solutions offered by the science of 
international law. The correct statement of the positive law is also the 
basis for worthwhile proposals de lege ferenda. To advance the science of 
international law, to make it a science, and not merely a multitude of purely 
subjective statements, is ela a task i in which the law schools kave to 
play their. role. 

The law schools of this aoa after a period of reduced activity in con- 
sequence of the war, are now about to enter an era of great expansion and 
to seriously reconsider their curricula and their method of approach toward 
the teaching of law. Itis very much to be hoped that international Jaw will 
gain the place in the law schools which is its due and which is made necessary 
by the world position of this country. Signs of such favorable development 
are not lacking. Judges and practicing lawyers show a great interest, the 
pages of the American Bar Association Journal have in these last years to a 
very considerable extent been devoted to problems of international law. 
Many important law reviews have published a number of studies óf consider- 
able value on topics of international law. The discussions and writings on 
post-war legal education stress the importance of the study of international 
law in the law schools. There is no doubt that the Association of American 
Law Schools and the American Bar Association, which are primarily con- 
cerned. with raising the standard of legal education, will give their attention 
to the problem of international law. The American Law Schools have an 
obligation in this respect and, surely, they will be willing and able to meet the 
challenge of the law on a planetary basis. ‘The lessons of this war,” writes 
Dean Landis,” “call for relating this experience to the place of the lawyer in 
_our present and future soziety. . . . After all, the rule of law is humanity’s ` 
only hope. The challenge to law is thus immeasurably increased. In the 
. meeting of that challenge legal education has a primary role. . . . The fact 


must be regarded rather as the embodiments of their views as to what ought to be, from an 
ethical standpoint, the conduct of nations inter se, than the enunciation of a rule or practice 
so universally approved or asserted to as to be fairly termed... ‘law’”: West Rand 
Central Gold Mining Co. v. The King, 1905, 2 K.B. 391. 

20 Edwin D. Dickinson, “International Law: An Inventory,” in California Law Review, 
Vol. XXXIII, No. 4 (December 1945), pp. 506-542, at p. 541. 

21. Work cited, above, note 17, Pp. 1, 9, 11, 12. 
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of war too frequently expresses itself in a distrust of all that law has meant 
in the past. It typifies itself in such observations as the notion that inter- 
national law is outdated. The development of international relations on 
a far-flung scene .. . means an emphasis upon international law. Ob- 
viously, instead of discarding international law, the challenge is one to its 
fuller realization. The tragedy is not having done too much, but having 
achieved too little: . . .” 
Joser L. Kunz 


CURRENT NOTES 


DR. SCOTT A PATRON OF THE SOCIETY 


In accordance with thé Regulation of the American Society of Interna- 
tional Law concerning Patrons, adopted on May 1, 1943, the Executive Coun- 
cil of the Society, meeting on April 25, 1946, having been informed of Dr. 
James Brown Scott’s bequest of $10,000 to the Society “the income from 
which is to be applied toward the expenses of editing and publishing the 
American Journal of International Law,” unanimously elected Dr. Scott 
posthumously as the first Patron of the Society, and directed that Dr. 
Scott’s name be listed in each number of the American Journal of Interna- 
tional Law, as prescribed by the Regulation. Dr. Scott’s name will, there- 
fore; appear on the inside of the front cover of the Journal beginning with 


the present issue, as Patron of the Society. 
l G. A. F. 


RECENT ACTIVITIES OF THE SECTION OF INTERNATIONAL AND COMPARATIVE 
LAW OF THE AMERICAN BAR ASSOCIATION 

The Section of International and Comparative Law of the American Bar 
Association has a membership of approximately one thousand lawyers, about 
one-fourth of whom are also members of the American Society of Inter- 
national Law. Its activities, in the form of resolutions adopted at its annual 
and special meetings and reports of its thirty committees, have been des- 
cribed, for the years 1941 to 1944, inclusive, in the issues of this JOURNAL for 
October, 1942, October, 1943, and January, 1945. Its activities during the 
year 1945 are set forth in a brochure of 162 pages published under the title 
Proceedings of the Section of International and Comparative Law, Cincinnati 
| Meeting, December, 1945. 

The report presented at the Cincinnati meeting by Mitchell B. Carroll, 

Chairman of the Section from 1943 to 1945, refers to the significant con- 
tribution made by the Section through its recommendations (adopted at a 
special meeting of January 27, 1945) with respect to the Dumbarton Oaks 
Proposals. These recommendations were discussed by Mr. Carroll and by 
Messrs. Green H. Hackworth, Durward V. Sandifer, and Clyde Eagleton, of 
the Department of State, at a series of meetings of local bar associations 
throughout the country. They were incorporated to a large extent in the 
recommendations which were formally submitted by the American Bar 
Association to the American Delegation to the San Francisco Conference, 
and some of them are reflected in the Charter of the United Nations. 
_ The Section and the Association adopted, at Cincinnati, three resolutions, 
proposed, respectively, by the Committee on Adjudication of War Claims, 
Amos J. Peaslee; Chairman, by the Committee on Fisheries and Territorial 
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Waters, John R. Gardner, Chairman, and by the Committee on Organization 
of an International Bar Association, Robert N. Ancerson, Chairman. 
The first of these resolutions read as follows: 


Resolved, That, in the opinion of the Amezican Bar Association, 
prompt action should be taken by the Congress of the United States 
to create one or more non-political, judicial commissions composed of 
not less than three and not more than five persons skilled in the knowl- 
edge and practice of international law; to cons-der and adjudicate all 
claims of American nationals against Japan, Germany, Italy, Bulgaria, 
Hungary, and Rumania, arising out of acts of the Governments of those 

. nations or any of them from and after the dates of the beginnings of 
aggressions or hostilities by them, respectively, in the Far East and 
Europe. 


The accompanying report contained an estimate of the amount of American 
claims against enemy countries resulting from World War II, a discussion of 
alternative methods of adjudication of these claims, and a consideration of 
the sources from which awards may be satisfied. It was noted that the 
amount of collateral security held or controlled by the United States was of 
major importance in connection with these claims. 

The second resolution read as follows: 


Resolved, That the United States Governmer: should take appro- 
priate steps (a) to secure a new fur seal treaty to r2place that which the 
Japanese Government terminated by notice of October 23, 1940, and to 
require Japan to become a party to such new tzeaty, (b) to require 
Japan to become a party to the International Agreement for the 
Regulation of Whaling, and (c) to prevent Japenese nationals from 
encroaching on other fisheries which are regulated by any international 
convention. f 


It was accompanied by a report in which it was stated that, in view of the 

anticipated use of speedy long-range vessels and of airplanes, blimps, heli- 

copters, radar, and sonic depth finders in fishing operations, the need for ` 

conservatory regulation of fisheries would soon be greater than ever before. 
The third resolution read: 


Resolved: 1. That the American Bar Association approves in prin- 
ciple-codperation among the units of the organized tar of the respective 
nations of the world. 

2. That the Section of International and Comparative Law, through 
its appropriate committee, should continue its study and inquiry 
respecting the desirability of creating an International Bar Association 
composed of units of the organized bar, and that if, upon careful study, 
it appears that an International Bar Association can be formed on sound 
and durable lines, the Section should prepare and submit for con- 
sideration a draft constitution for such association. 

3. That the endorsement or rejection of any existing or proposed 
organization in the international legal field construezed upon the basis 
of individual members rather than upon units of tha organized bar is 
beyond the scope of the proper activity of the American Bar Association. 
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The report accompanying this resolution contained a list-of questions sub- 
mitted to the embassies and legations in Washington with a view to de- 
termining the feasibility of the organization of an International Bar Asso- |. 
ciation composed of units of the organized bar in each country. It may be 
noted that, in pursuance of the resolution, the Committee has, during.the 
present year, addressed letters to the heads of the organized bar in various 
European countries, inclosing a preliminary draft of a Constitution for the 
proposed International Bar Association. 

Additional reports presented at the Cincai meetinz, and achidedi in 
the published Proceedings, were made by the Committees on Codification of 
International Law, Philip C. Jessup, Chairman, on International Double 
Taxation, Mitchell B. Carroll, Chairman, on Internationa. Law in the Courts 
of the United States, Harry LeRoy Jones, Chairman on International 
Transportation and Communications, Carl I. Wheat, Chairman, on Pacific 
Settlement of International Disputes, James Oliver Murdock, Chairman, on 
Punishment of War Criminals, George A. Finch, Chairman, on European 
Law, Joseph H. Barkmeier, . Cian on Far Eastem Law, Cornell S. 
Franklin, Chairman, on Latin-American Law, Otto Schoenrich, Chairman, 
on Private Claims Against Governments, Heber H. Hice, Chairman, on 
Social, Labor, and Industrial Legislation, Ellen L. Love, ns and on 
Membership, Willard B.. Cowles, Chairman. 

The Committees enumerated in the January, 1945, issue of ika JOURNAL 
have been supplemented during the present year by new Committees on 
International Interchange of Jurists, William Roy Vallance, Chairman, on 
Teaching of International and Comparative Law, Jerome Hall, Chairman, 
on Comparative Jurisprudence, Joseph Walter Bingham, Chairman, on 
Freedom .of the Press and Freedom of Speech, Elisha Hanson, Chairman, 
and on Near Eastern Law, Vahan H. Kalenderian, Chairman. ‘The plans 
of the new Committees were outlined at the Sections special’ meeting of 
April 27, 1946, held in Washington. Statements were made at the same 
time concerning the plans of two Committees whose names and functions 
have been changed: the Committee on United Nations Organization, 
Frederic M. Miller, Chairman, succeeding the former Committee on Con- 
stitutional Principles for World Order, and the Committee on Progressive 
Development of International Law and its Codification, Manley O. Hudson, 
Chairman, succeeding the Committee on Codification of International Law. | 

Newly appointed Chairmen of Committees include David A. Simmons, 
Chairman of the Advisory Committee, Howard 8. LeRoy, Chairman of the 
Committee on Codperation with the. Inter-Amerizan Bar Association, 
Charles S. Rhyne, Chairman of the Committee on Membership, Willard B. 
Cowles, Chairman of the Committee on Fisheries and Territorial Waters, 
William A. Roberts, Chairman of the Committee on International Trans- 
portation and Communications, Aribert F. Wild, Chairman of the Com- 
mittee on Comparative Civil Procedure and Practice, John N. Hazard, 
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Chairman of the Committee on European Law, Edward W. Allen, Chairman 
of the Committee on Far Eastern Law, and Archibald King, Chairman of the 
Committee on Military and Naval Law. George A. Finch continues as 
Director of the Division of International Law. The Division of somparative 
Law is now headed by Phanor J. Eder.. 

The business transacted at the Special Meeting of April 27, 1946, included 
the discussion and passage of three resolutions, subject to further action, as 
provided in the Constitution of the Association, by the House of Delegates, 
which meets in Chicago from May 27 to 29, 1946. The first of these resolu- 
tions was presented by Robert E. Freer, Chairman of the Committee on 
International Trade Regulation, the second by Percy Shay, acting for John 
P. Bullington, Chairman of the Committee on Treatment of Property Rights 
in the War Settlement, and the third by James Oliver Murdock, Chairman 
of the Committee on Pacific Settlement of International Disputes. 

In the first resolution the Section goes on record:as favoring the establish- 
ment of a permanent International Trade Tribunal with jurisdiction over 
legal disputes between nationals of different States and between States on 
behalf of their nationals, with respect to the rights of individuals under 
provisions of customary international law or treaties relating to interna- 
tional trade or commerce. The second resolution provides, among other 
things, that legally established private claims of American citizens should be 
accorded priority over claims of the government, in its public right, with 
respect to payment out of sums obtained from the Axis nations. In the 
third resolution the Section, without specifying whether the action should be 
taken through Senate approval or by joint action of the two Houses of ` 
Congress, favors prompt acceptance by the United States of the Compulsory 
jurisdiction of the International Court of Justice in the types of legal 
disputes enumerated in Paragraph 2 of Article. 36 of the Statute of the 
Court. 

Plans are now being made for the Annual Meeting of the Section to be 
held at Atlantic City on October 28, 1946. The matters which will come 
before the Section for action at that time include a resolution, proposed by 
Mr. Fyke Farmer at the Cincinnati meeting of the Association, favoring the 
establishment of a World Federal Government. 

Epean TURLINGTON * 


ACADEMIA DE ESTUDIOS INTERNACIONALES, COLOMBIA 


An Academia de Estudios Internacionales was recently established at the 
Universidad Catolica Bolivariana at Medellin, Colombia, under Dr. Alfredo 
Cock Arango, as Honorary President, and with Dr. Gabriel Aramburo as 
President and Mr. Fernando Panesso Posada as Secretary. The new 
institution is intended to devote itself largely to the cultivation of inter- 


* Of the Board of Editors; Chairman of the Section of International and Comparative Law, 
American Bar Association. 
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national law. It is the desire of the founders and officers of the new academy 
to associate all interested scholars, individually and in groups, with their 
institution and promote correspondence among them. With this in view 
they have communicated with President Charles Cheney Hyde, noting the 
fact that Dr. Nicholas Murray Butler, Dr. Leo S. Rowe, and other dis- 
tinguished scholars from this country are already corresponding members. 
P. B. P. 


PROCEDURE FOR ACCEPTING THE OPTIONAL CLAUSE OF THE STATUTE OF THE 
INTERNATIONAL COURT OF JUSTICE 

Paragraph 2 of Article 36 of the Statute of the International Court of 
Justice, which is an integral part of the United Nations Charter, provides 
that ‘‘the states parties to the present Statute may at any time declare that 
they recognize as compulsory . . . the jurisdiction of the Court in” certain 
specified types of legal disputes. Paragraph 4 of the same Article provides 
that the declarations referred to ‘‘shall be deposited with the Secretary- 
General of the United Nations, who shall transmit copies thereof to the 
parties to the Statute and to the Registrar of the Court.” 

This option to recognize the jurisdiction of the International Court as 
. obligatory in certain categories of legal disputes was likewise found in the 
Statute of the Permanent Court of International Justice established under 
the League of Nations, and is commonly referred to as the “optional clause.” 

The Secretary of State, Mr. Byrnes, has stated, in a letter to the President 
of the American Society of International Law dated April 20, 1946, that 
“one of the most impressive ways in which the United States could indicate 
its support of the United Nations would be a declaration by the United 
States of acceptance of the jurisdiction of the International Court of Justice 
in the types of legal disputes enumerated in Article 36 of the Statute of the 
Court.” i ` 
« On July 28, 1945, Senator Morse ET Senate Resolution 160, 
providing in substance that the Senate ‘‘recommends to the President” 
that he deposit a declaration accepting the compulsory jurisdiction of the 
Court under Article 36 on behalf of the United States. On November 28, 
1945, Senator Morse introduced, on behalf of himself and 14 other Senators, 
Senate Resolution 196, providing in substance that the Senate “advise and 
consent to the deposit by the President” of a declaration under Article 36 
of the Statute. 

The Morse resolutions raise an interesting Constitutional qitestion. re- 
garding the proper procedure to be followed in the United States in order for 
this country to legally bind itself to the obligatory jurisdiction of the Court 
under Article 36. 


` Department of State Bulletin, Vol. XIV, No. 357, May 5, 1946, p. 759. 
? Senators Taft, Green, Fulbright, Smith, Ferguson, Aiken, Ball, Cordon, Wiley, Tobey, 
Magnuson, Johnston of South Carolina, Myers and McMahon. 
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In the course of the debate in the Senate on the ratification of the United 
Nations Charter, Senator Vandenberg raised the question with the Legal 
Adviser of the Department of State as to how the declaration under Article 
36 of the Statute should be made on behalf of the United States. The reply 
of Mr. Hackworth, who was at that time Legal Adviser of the Department of 
State and has since been elected to a seat on the new International Court of 
Justice, was in the form of a memorandum which Senator Vandenberg 
caused to be printed in the Congressional Record’ In his memorandum Mr. 
Hackworth stated: 


'... if the Executive should initiate action to accept compulsory 
jurisdiction of the Court under the optional clause contained in Article 
36 of the Statute, such procedure as might be authorized by the Con- 
gress would be followed and if no specific procedure were prescribed 
by statute, the proposal would be submitted to the Senate with request 
for its advice and consent to the filing of the necessary declaration with 
the Secretary General of the United Nations. 


It seems clear that Mr. Hackworth intended primarily to allay any fear 
that the Executive alone might attempt to bind the United States to the 
compulsory jurisdiction of the Court without reference to Congress, rather 
than to specify the precise form which Congressional participation should 
take. 

There would seem to be little doubt but that a declaration made pursuant 
to'a statute, passed by both Houses of the Congress, would be a proper 
method under our Constitutional procedure for the United States to adhere 
to the obligatory general jurisdiction of the new Court. In this connection 
it may be noted that on December 17, 1945, Congressman Herter of Massa- 
chusetts introduced a joint resolution in the House of Representatives 
(House Joint Resolution 291), under which the President would be “au- 
thorized and requested” by the Congress to deposit a declaration under 
Article 36 of the Statute recognizing the obligatory jurisdiction of the 
Court. i l 

It should be observed that the two Morse resolutions do not contemplate 
passage. by the two Houses of Congress as in the case of a joint resolution, 
“such as that introduced by Mr. Herter, and which may originate in either 
the House of Representatives or the Senate. In the case of both of the 
Morse resolutions action by the Senate only is‘contemplated. Senate Reso- 
lution 160, the earlier one, is in the form of a simple Senate resolution, the 
text of which reads in part as follows: 


Resolved, That the Senate hereby recommends that the President of 
the United States deposit with the Secretary General of the United 
Nations . . . a declaration under paragraph 2 of Article 36 of the 
Statute of, the International Court of Justice. . . . Provided further, 
That the President be and hereby is requested to furnish the Senate 


3 Congressional Record, July 27, 1945, p. 8249. 
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for its information a copy of any declaration filed by him pursuant to 
this resolution. 


Ordinarily, the passage of a ie Senate resolutión has no legal effect. 
It does not become a law. If the President does not already have authority 
to commit the United States to the obligatory jurisdiction of the Court 
under Article 36, it is difficult fo see how the passage of Senate Resolution 
160 by the Senate would add to his legal authority to act in this matter.. 

Senate Resolution 196, the later resolution introduced by Senator Morse 
for himself and 14 other Senators, reads in part as follows: 


Resolved (two-thirds of the Senators present concurring therein), 
That the Senate advise and consent to the deposit by the President of 
the United States . . . of a declaration under paragraph 2 of Article 
36 of the Statute of the International Court of Justice recognizing as 
compulsory ipso facto and without special agreement, in relation to any 
other state accepting the same obligation, the jurisdiction of the 
International Court of Justice .... 


The legal theory underlying the later Morse resolution (Senite Resolution 
196) is clearly based on the treaty-making power. . The form of the resolu- 
tion is the form used by. the Senate in “advising and consenting” to the 
ratification of a treaty and the resolution requires by its own terms the 
concurrence of “two-thirds of the Senators present.” Mr. Philip C. Jessup, 
in discussing the earlier Morse resolution in this JOURNAL,‘ suggested that 
iti passage by a two-thirds vote in the Senate would amount to advance 

“advice and consent.” 

This raises the specific point whether the passage of dine Morse resolu- 
tion by a two-thirds vote of the Senate would give to the President the legal 
authority under the treaty-making power.to commit the United States to 
. the obligatory jurisdiction of the Court. 

Section 2 of Article II of the Constitution provides that the President 
“shall have Power, by and with the Advice and Consent of the. Senate, to 
make Treaties, provided two thirds of the Senators present concur,” 

Can a unilateral declaration made pursuant to a provision of a treaty duly 
ratified by and with the advice and consent of the Senate, and which declara- 
tion the United States is at liberty to.make or not, but which once made 
commits the United States to a binding international obligation to accept the 
obligatory jurisdiction of the International Court of Justice, be regarded 
` as a treaty within the meaning of section 2 of Article II of the Constitution? 

The usual concept of a treaty would seem to exclude the idea of a purely 
unilateral document — ordinarily a treaty means a contract between two or 
more countries — in this case the United Nations Charter (including the 
Statute on the Court) which has already been ratified by and with the 
advice and consent of the Senate. Nevertheless it is clear that the declara- 
tion in question here, although it is unilateral in form, involves a new inter- 


4 Vol. 39, No. 3 (October, 1945), p. 750 
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national commitment on the part of the United States vis-à-vis the other 
parties to the Statute. In substance, therefore, as distinguished from form, 
this declaration, once deposited, can be said to be just as much an. inter- 
national agreement or compact as if it had been formally drafted in the lan- 
guage and form of a multilateral Instrument. Assuming that no provision 
had been made in the Statute for the obligatory Jurisdiction of the Court, 
it would elearly have been possible for the United States to have entered 
into a treaty with other States conferring such jurisdiction upon the Court 
with respect to the identical categories of legal disputes listed in Article 36. 

The situation envisaged by the declaration procedure set forth in Article 
36 is essentially similar in substance to the case where a country adheres to a 
treaty to which it -was not originally a party. In such a case the adhering 
country is free to adhere or not, but, once it has done so, it is just as much 
bound by the international obligations set forth in the treaty as if it had been 
a party from the beginning. Its action in adhering is in form unilateral but 
in substance it becomes & party to Epecinen international obligations vis-d-vis 
the other signatories. 

Granting, then, that from the point of view of our international obliga- 
tions the filing of a declaration under Article 36 of the Statute would amount 
to the same thing in substance as the conclusion of a formal treaty, it is by 
no means clear that such a declaration is a treaty within the meaning of the 
Constitution of the United States. If there is any merit in the purely 
legal and technica] argument that the Constitutional provision giving the 
President power to make “treaties” by and with the advice and consent of 
the Senate does not authorize the Senate to advise and consent to “the 
deposit by the President of the United States of a declaration,” as con- 
templated -by the Morse resolutions, all doubt concerning the legality of our 
acceptance of the obligatory jurisdiction of the new Court could be removed 
by the passage of a joint resolution by both Houses of the Congress. 

Honoré M. Carupat * 


.THE SOVIET UNION AND THE INTERNATIONAL MONETARY FUND 


The representatives of the USSR participated in the course of 1943 and 
1944 in the preparatory work which preceded the International Monetary 
and Financial Conference in Bretton Woods. As far as is known no at- 
tempt was made to include as members of the Fund the two constituent 
republics of the Soviet Union (Byelorussia and Ukrainia) which were to 
join the United Nations Organization. The Soviet Union took part in 
July, 1944, with a regular delegation, in the work of the Bretton Woods Con- 
ference, and the Chairman of the Soviet Delegation, Mr. M. S. Stepanov, 
Deputy People’s Commissar of Foreign Trade, signed the Final Act of the 
International Monetary Fund along with the representatives of other 


* This note represents the views of the writer and is not intended to convey the official 
views of any government agency. 
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nations July 22, 1944. To be sure, according to established international 
practice, the signature of the Final Act did not-mean mare than a simple 
certification of the accuracy of the record presented. . The Final Act (in- 
corporating the conclusions at which the Conference arrived) and the record 
of the Conference does not contain the reservations made by various dele- 
gations to the draft articles of the Agreement of the International Monetary 
Fund; these reservations were obviously. confined to the unpublished Min- 
utes of the Commissions. It is clear that the reservations lack any légal 
significance. Only the acceptanze of the. Agreement (wizLoutreservations) 
was provided for in Art. XX, Sec. 1. As far as reservations were filed to 
the instruments drawn up in Bretton Woods one may assume also that they 
. did not relate to principal points of the Agreement. 

The significance of the participation of the Soviet Gavernment in the 
Bretton Woods arrangements. cannot be exaggerated. Apart from .the 
experience gained from ‘personal exchange of opinions >n vital economic 
issues in long continuous sessions, the fact that instruments were drawn up 
in the field of monetary coöperation which provided for concerted action of 
governments with fundamentally different structures, has been justifiably 
considered of decisive importance for future international intercourse. 
Indeed, those who are conscious only of the element o? conflict in world 
- affairs could not believe that such an achievement would de possible. Deep 
skeptics were disturbed by the fact that the Internationa. Monetary Fund 
Agreement was not comprehensive enough. With restriztions on the mak- 
ing of payments for current international transactions, whereas the topic 
of national restrictions imposed on the extent of international transactions 
(commodities and services) was tacitly assigned to a prcspective interna- 
tional trade conference. ‘Others saw provisions like that of Article IV, 
Section 5 (e) (‘A member may change the par value ofits currency with- 
_ out the concurrence of the Fund if the change does not affect the inter- 
national transactions of members of the Fund”) as exceptional concessions 
to socialistic countries. However, the prevailing majority of statesmen and 
scholars considered the results of the Bretton Woods Conference, especially 
from the point of view of collaboration within the United Mations, ás a land- 
mark in the odyssey of establishing a workable framework of economic inter- 
course. And in the course of 1945 the major part of zhe “opposition to 
Bretton Woods faded away. 

-The International Monetary Fund Agreement remained open for signature 
to the charter members (mentioned in schedule A of the Agreement) until 
December 31, 1945. By such formal signature governments accepted, both 
on their own behalf and in respect of territories under their authority, the 
. provisions of the Agreement without reservation. Because the Agreement 
was signed by December 27, 1945, by countries represent-ng 65 per cent of 
` the total quotas (Article XX, Saction 1) the Agreement 2ntered into force 
December 27, 1945.: The Goverament of the Soviet Unioa had not signed the 
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Agreement by December 31, 1945 (nor did she enter the International Bank 
for Reconstruction and Development). No explanation of this omission was 
made public. The fact that the USSR was represented by an observer in the 
meeting of the Board of Governors of the International Monetary Fund in 
Savannah on March 7, 1946, is an indication that entrance is still being 
seriously considered. There is no doubt that all members of the Fund are 
anxious to include the Soviet Government among the Fund’s leading mem- 
bers. It is true that among the large international public bodies the Inter- 
national Labor Organization is operating without Soviet participation but 
also this Agency is doing everything possible to remedy this regrettable 
situation. 

There is no doubt that the Agreement for the Fund was framed in ex- 
pectation that the Soviet Union would be one of the “Big Five” of the 
Fund. Not only were the quotas of the Fund calculated in view of Soviet 
participation but also the provisions with reference to permanent executive 
directors (Art. XII, Sect. 3 (b) (i) ), the location of depositories (Art. XIII, 
Sect. 2 (b) ), and other provisions, were framed with the intention of giving 
the Soviet Union a privileged position. By according a specific position to 
“the five members having the largest quotas” the tacit implication was 
made that the United States, the United Kingdom, the Soviet Union, China, 
and France, would compose this privileged group.! By the non-entrance of 
the Soviet Union the claims of India for a seat among the privileged members 
found unexpected fulfillment. Furthermore the mutual quota relations of 
those countries which did not have privileged memberships changed con- 
siderably because of India’s elevation. ` This change found expression in the 
results of the election of five executive directors according to Art. XII, Sect. 
3 (b) Gii). 

After January 1, 1946, the Soviet Government became a Non-Member 
Country in its relation to the Fund (Art. XI). One may safely assume, 
however, that the restrictions on transactions with non-member countries 
(Art. XI, Sec. 2) will not become operative until the situation with reference 
to the entrance of the Soviet Union is clarified. The Agreement provided 
for the entrance of new members in Art. II, Sec. 2. Whereas original 
members (Art. II, Sec. 1) entered the Fund according to the provisions of the 
Agreement without adding to it or subtracting from it specific terms, new 
members can be admitted in accordance with such terms as may be pre- 
scribed (specifically or in the by-laws) by the Board of Governors of the 
Fund (Art. XII, Sec. 2 (b) Gi) ). Of course, the Board of Governors may 
prescribe that the terms for the entrance of a new member (after December 
31, 1945), may exactly coincide with the entrance terms for original mem- 
bers. Although the text of the Agreement does not prohibit expressly the 
prescribing of such terms for the entrance of new members which would 


1 If the Agreement had gone into force before Jan, 1, 1946, the executive direction would 
have been reserved for the Soviet Union until that date: Art. XX, Sec. 3 (6). 
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deviate in substance from the fundamental provisions of the Agreement,-one 
may safely assume that the preseription of additional terms which would 
in effect amount to a “modificazion” of the Agreement would require a 
formal amending procedure according to Article XVII. To be-sure, the 
' Agreement did not intend to give new members a privilege enalogous to that 
implied in the United States Ccnstitution with reference to the police | 
equality of newly entering states. 
The inaugural meeting of the Board of Governors of the International 
Monetary Fund was called for Merch 7, 1946, and the following days to meet 
at Savannah, Georgia. In this meeting the Board of Governors decided 


That. membership in the International Monetary Fund is approved 
under Article II, Section 2 of the Articles of Agreemeni for all countries 
listed in Schedule A whose governments accept membership in ac- 
cordance with the provisions of Article XX until Decamber 31, 1946. 


This resolution made it possible for the Soviet Union to accept member- 
ship under the same conditions as would have prevailed if her instrument of 
- signature. had been filed prior to December 31, 1945. Also her privileged 
position as a member of the “Big Five” will not be mares by her entrance 
until the end of 1946. 

` The entrance of the Soviet Union would, of course, iat the designa- 
tion of India as a member of the “Big Five.” .The Board of Governors of 
the Fund decided to interpret the Agreement with reference to the. number 
of Executive Directors so that the Executive Director appointed by India 
(because of the absence of thé Soviet Union) would hold Lis office until new 
elections make it possible to consider the regular election of an Executive 
Director from India. 

There is no doubt that the non-entrance of the Soviet Union created an 
unexpected situation and that zhe provisions of the Agreement concerning 
the entrance of new members was not intended to relate to such a situation. 
However, the peteameny proved flexible enough to find a suitable solution. 

: . Ervin Hexnur * 


A FORM BOOK FDR NOL TREATY CLAUSES 


Drafting technicians at the U nited Nations Conference on International 
Organization in San Francisco would indeed have welccmed the aid of an 
international legislative drafting bureau such as C. Wilfred Jenks described 
in his brilliant contribution tc a recent number of this Journau.! They 
- would have been thankful for even a few copies of his proposed style manual 
and manual of common forms for standard articles. Various of the secre- 


* Professor of Political Science anc Economics, University of Norta Carolina; Reporter, 
Committee on Organization and’ Management of the International Monetary Fund, Bret- 
ton Woods International Monetary and Financial Conference. 

1 “The Need’ for’ an International Legislative Drafting Bureau,” Vol. XX XTX (1945), 

pp. 163-179. 
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tarial staff assigned to the several commissions: and committees at San 
Francisco rendered valuable service in the processes of drafting.? All 
provisions emanating from the committees and commissions were subjected 
to review by the Codrdination Committee and the Advisory Committee of 
Jurists.” Throughout, the Conference was fortunate in having the services 
of William V. Whittington, of the Treaty Branch, Division of. Research and 
Publication, Department of State; as Technical Adviser on Treaties. But 
no central service of the sort described by Mr. Jenks existed for the benefit 
of the technical committees charged with initial elaboration of the provisions 
of the Charter. =. A 

The situation in the meetings in fondon of the Executive Committee of 
the Preparatory Commission, of the Preparatory Commission itself, and of 
the General Assembly was similar.4’ The Secretariat of the United Nations 
at each stage of those proceedings had a legal section whose services were 
available not only to the corresponding committees on legal problems. but 
also to other. committees. _Understaffed and heavily burdened by the 
requirements of the legal committees, these legal sections of the Secretariat 
could hardly perform the role of an “International Parliamentary Counsel’s 
Office.” Plans are under way now, however, to provide for adequate 
services on a permanent basis by an appropriate staff at the. headquarters 
of the United Nations. 

Under the contemplated agreements for bringing certain of the “ special- 
ized agencies,” such as the Food and Agriculture Organization of the United 
Nations, the United Nations Educational, Scientific, and Cultural Organiza- 
tion, and others, into relation with the United Nations, provision could be 
made, among those dealing with use of common technical services, for the 
sharing of the services of such a staff and the defrayment of an appropriate 
share of the expense.. If the “‘specialized agency” should decide not to 
locate its headquarters at the seat of the United Nations, there still would 


1 For the names of the personnel referred to see Delegates and Officials of the United 
Nations Conference on International Organization (Revised to May 28, 1945), Doc.’ 639, 
G/3(2), pp. 6-11. Various of these- experts will be recognized as having already achieved 
distinction in'the field of international jurisprudence. To-these should be added the names 
" of the Reference Specialists, Denys P. Myers and Miss Ruth Savord. 

3 Same, pp. 4-6, - 

1 Instead of a Coördination Committee, the Breperatony Commission set up a Drafting 
Committee consisting of delegates representing the five official languages and a small section 
of the Secretariat, called the Codrdination and Drafting Section, to assist it; Handbook of the 
Preparatory Commission of the United Nations (Revised Edition), p. 39. Neither the 
Executive Committee nor the General Assembly set up by any “Codrdination” or “ Draft- 
ing” Committee. 

5 For the personnel of the several sections see the Directory of the Delegations, Committees, 
and Secretariat of the Executive Committee, pp. 19-20; Handbook of the Preparatory Com- 
mission, cited above, pp. 37-39; and the handbook entitled United Nations: First Session of 
the General Assembly, London, 10 January 1946, pp. 50-53. The same observation as was 
made in note 2, above, can be made with respect to their professional competence. 
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be, under Mr. Jenks’ proposal, numerous services performable by the central 
bureau even at a distance, such as the preparation, in advance af conferences, 
of draft outlines of agreements, compilations of treaty prcvisions on the 
subject matter under consideration, a supply of style manua_s and manuals 
of standard provisions, and even the loan for.the task in haad of suitable 
drafting experts. ‘The details of the supply of the services could for practical 
reasons be left to be arranged by the Secretary-General of the Jnitec Nations 
and the corresponding official of the “specialized agercy”’ in agreements 
supplementary to the master agreement. Certainly with the prospect of 
two or three dozen great “specialized agencies” operating in particular 
fields of competence in the next several decades; every efort stould be made 
to avoid duplication of effort and overlapping of services where possible but 
not to an extent which would impair the services needed currently, by the 
“specialized agency.” A reasonable balance of ‘‘local’’ anc. ‘centralized”’ 
services could be achieved in practice after a time. The need for such 
interrelationship would become greater, it would seem, as the “constitu-~ 
tional” order and the “‘legislative” order of the international community 
develops in the next few decades. . 

. In the establishment of such services as Mr. Jenks suggests, it wculd seem 
desirable to secure the views not only of other experts who have served.or 
are ‘serving international organizazions but also those wto have been 
attached to national delegations in the framing of the Charter and in the 
conclusion of various of the “specialized agency” agreemeats. Perhaps 
some mode can be devised by the Secretariat of the Unized Nations to avail 
itself of the views of such national technical experts. ) - 
_ Among the various services and devices suggested by Vr. Jenks, the 
manual of standard treaty provisions is probably the one most immediately 
needed.. The following observations, related to that sort cf manual, may 
therefore be of interest. Technicians at San Franciseo, avid fær a form 
book, knew of the existence of none in any language. Colleztions of classes 
of treaty provisions no doubt exist in various of the fcreigm.offices, but in 
1945 they had not as yet apparently reached the printed compilat-on stage. 
A compilation was begun in the League of Nations Secreteriat during the 
war years,® but remained uncompleted. One treaty draftsman long on the 
staff of the League had drawn the attention of a private researeh foundation 
to the need of such a book some years ago, but nothing had come of it. It 
would seem that national treaty drefting services, confronted now with the 
need for renegotiating many of their bilateral agreements and of parvicipating 
in the drafting of multilateral agreements with staffs probably reduced as 
part of financial retrenchment programs, would welcome the ex:stence, of 
such a form book. They could to some extent probably coëpèrate with the 
United Nations Secretariat in the production of such a work. In any 
event, it could hardly be doubted that if such a work were prcduced, part of 

ë By H. McKinnon Wood, the. writer is informed. 
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its cost eould be defrayed by sales to national treaty-drafting services. 
Moreover, the widespread use of such a common book by national services 
could not but advance the objective of universal tmproved treaty technique. 

It probably is true, in general, that once there has been a meeting of 
minds on some proposition in an international conference, the reduction of 
the agreement to a form of words is the less arduous task. But it frequently 
happens that consideration and comparison of a variety of good texts on the 
subject matter under discussion is productive of ideas and possibly may 
facilitate agreement. At any rate, in the process of reducing agreement to 
language, it would be a rare craftsman who could not benefit from a set of 
standard forms at his elbow. 

Paradoxically, the absence of a good form book can operate to the dis- 
advantage of a delegation which may possess a superlatively skillful drafts- 
man. At the drafting committee stage, such a technician is frequently in 
great demand. Chairmen under pressure to met agenda dead-lines will 
repeatedly appoint the same draftsman, disregarding his nationality, to such 
committees. His delegation is admired for possessing such talent, and it 
gains perhaps a tertiary diplomatic advantage from the repeated use of the 
same technician, but to the extent that such use deprives the delegation of 
his services for more immediate purposes the practice may operate to the 
disadvantage of the national state. Devices suca as form books, though 
they could probably never displace talent at the table, could in the hands of 
the ordinary technician reduce his dependence on craftsmen of greater skill. 

Sundry views of the structure and scope of such s vade mecum, expressed by 
technicians at San Francisco and London, might be considered in addition 
to those advanced by Mr. Jenks. Thus, with respect to languages, parallel 
column renderings into English and’ French, the two so-called “working 
languages’’ of the United Nations, might be regarded by some technicians as 
sufficient, but it ought to be borne in mind that armong the most defectively 
drafted instruments in .the multilateral field are many concluded under 
Inter-American conference auspices. If a third column is added for the 
Spanish, a fourth in the Russian might be added cn other grounds, among 
them the saving of time by Russian-speaking delegations in communicating 
with their respective governments, Though Chinese is at present used by 
only one of the national delegatioris in the United Nations, it is one of the 
official languages of the organization. For reasons of consistency, the 
inclusion of Chinese might be urged. At any rate, the selection of the 
languages in which the standard provisions ought to appear is a matter on 
which no hasty judgment ought to be made. 

If the structure of national legal form books is followed aain might 
in principle be made for the inclusion of annotations citing and quoting court 
opinions interpretative of the clauses included. Because of the diverse 
origins and terms of reference of the national and international tribunals 
which interpret international instruments, the inclusion of their interpretative 
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opinions might, however, be misleacing. Various technicians consulted on 
this point at San Francisco felt strongly that no interpretative opinions 
should be included. The draftsman should have simply the text before him 
with adequate citations of the source, but nothing further. 

Though much can be said in favor of including only “ideal” clauses, some 
concession to habit might be made by including as alternatives familiar good 
customary forms. ‘There is an ares in the drafting of legal instruments in 
which choices arising out of taste can safely be made. Clarizy and precision 
need not be lost in preserving such liberty of choice.’ 

Mr. Jenks’ admirable suggestion of extending the praccice of devising 
“short names” for reference. to multilataral instruments should, where 
possible, be also applied to types of treaty clauses. ‘The use of carefully 
selected captions might serve this purpos2. Check-lists cf clauses which 
should be included in different types of instruments would also be serviceable 
to draftsmen, particularly in the -nectic last hours of a conference when 
those responsible for a finished product ar2 haunted by the fear that some 
clause essential to the operation of the instrument has beer omitted. 

Finally, any group of experts charged with the responsibility of:preparing 
such a manual of treaty clauses as Mr. Jenks has proposed will wish to 
consult the record:of the labors of the Drafting Committee set up by the 
Preparatory sommigen in Londona.” ` 

l Henry Rarer . 


4 Provisional N of the Preparatory Sommissson, PC/9, November 24, 1945; Steering 
Committee, Second Meeting, December 1, 1945, Journal of the Preparatory Commission, 
P. 39; Steering Committee, Third Meeting, December 7, 1945, work cited. p. 61; Memorandum 
by the Executive Secretary Regarding the Constitution of a Drafting Committee, PC/ST/5, 
November 29, 1945 and Memorandum of the Exzcutive Secretary: D-scussion in Plenary 
Meetings of the Reports of Technical Committees, PC/ST/9, December +, 1945; first meeting 
of the Drafting Committee, December 10, 1945; Journal, pp. 79-80; aad various reports of 
the Drafting Committee, e.g., Seventh Meeting, Committee 7 on League of Nations, 
December 17, 1945, PC/LN/12, and Fcurth Plenary Meeting of the Preparatory Com- 
mission, December 23, 1945, Journal, at p. 143. 

* Ph.D., Harvard; St. Lawrence University, on leave; Division of Tdteraational Oranii 
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CHRONICLE OF INTERNATIONAL EVENTS 
Fon raz Perrop Fesrvary 16-MAY 15, 1946 


(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. J. E. D., Chronology of In- 
ternational Events and Documents, Royal Institute of International Affairs; C. S. Monitor, 
Christian Science Monitor; Cmd., Great Britain Parliamentary Papers by Command; 
Cong. Rec., Congressional Record; D. S. B., Department of State Bulletin; Ex. Agr. Ser. 
U.S. Executive Agreement Series; G. B. M. S., Great Britain Miscellaneous Series; G. B. 
T. S., Great Britain Treaty Series; NeXT, New York Times; P. A. U., Pan American 
Union Bulletin; T. F. A. S., U. S. Treaties and other International Acts Series *; U. N. 
A. J., United Nations, General Assembly, Journal; U. N. S. C. J., United | Nations, Secur- 
ity Council, Journal; U. S. T. S., U. 8. Treaty Series. 


October, 1945 l 
1~A pril 26, 1946 ICELAND-——UNITED STATES. United States proposed Oct. ist that nego- 

tiations be undertaken for an agreement on the joint use by the United States 
and Iceland of “military facilities” in Iceland beyond the termination of the war. 
Prime Minister Thors announced April 26 that his reply of Nov. 6, 1945 refused 
to enter upon discussions. N. Y. T., Apr. 28, 1946, p. 8; D. S. B., May 5, 1946, 
p. 773. 

January, 1946 i 

17 + Grear Brrratn—Inagq. Text of correspondence exchanged at Bagdad concerning 
prolongation of existing arrangements regarding Iraqi foreign exchange require- 
ments: Irag No. 1, 1946, Cmd. 6742. 


25 Great Brrrarxn—Unirep Srares. Effected agreement by exchange of notes in 
Washington regarding penicillin. D. S. B., Mar. 17, 1946, p. 451. Text: G. B. 
T. S. No. 4 (1946), Cmd. 6757; T. I. A. S., No, 1506. 

February, 1946 

4-25 Rapro Conrerence. Second North American Regional Broadcasting Engineer- 
ing Conference met in Washington to consider problems related to standard band 
broadcasting in the North American region as affected by the North Ameri- 
can Regional Broadcasting Agreement expiring March 29, 1946. U. S. dele- 
gation: D. S. B., Feb. 3, 1946, p. 171. Six countries signed an interim agreement. 
D, S. B., Mar. 10, 1946, pp. 376-377. l 


6-March 2 GERMAN Occupation. Secretary Byrnes’ message to French Foreign Min- 
ister concerned the French attitude on the establishment of central German agen- 
cies. Mr. Bidault’s reply was received March 2. Texts: N. Y. T., Mar. 9, 1946, 
p. 4; D. S. B., Mar. 17, 1946, pp. 440-443. French Cabinet approved March 1 
despatch of a note inviting the U. S., Great Britain, and Russia to a conference to 
settle the questions of German central administration and the future status of 
the Ruhr and the Rhineland. N. Y.T., Mar. 2, 1946, p. 3. 


7 Grear Brrrain—Unirep Srares. Signed agreement in Washington regarding 
radio distance indicators. D. S. B., Mar. 10, 1946, p. 398. Text: United States 
Aviation Reports, March, 1946, pp. 103-104. 


* This series is to combine and supersede U. S.T. S. and Ez. Agr. Ser., but all items in 
these series have not yet been published. 
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14~March 20 Pousa Forces (in exile). Warsaw radio announced Feb. 14 that the Gov- 
ernment had handed a note to British Ambassador asking for liquidation of Polish 
army units under British command in Italy and Great Britain. Mr. Vishinsky 
of Russia, on behalf of the Yugoslav Government presented to the Security Council 
of the United Nations a memorandum about the forces inTcaly. C. I. E. D., 
Feb. 4/17, 1946, pp. 99 and 120.- Foreign Minister Bevin of Great Britain stated 
that the Polish forces under British command would be disbanded as soon as ` 
practicable. London Times, Mar. 21, 1946, p. 8. Poles refusing to return will 
have the status of displaced persons. N. Y. T., Mar. 20, 1946, p. 6. 


15-May 10 Pauxstrxs. After meetings in Berlin, Vienna, Cairo and Jerusalem, which 
began Feb. 15, the Anglo-American Committee of Inquiry issued a report from 
Lausanne on April 30, in which immediate immigration of 100,000 Jews to Pales- 
tine was recommended. N. Y. T., May 1, 1946, p. 1; London Times, May 1, 1946, 
p.4. Excerpts from report: D. S. B., May 12, 1946, pp. 734-787. Text of report: 
G. B. M. S. No. 8 (1946), Cmd. 6808. Arab Higher Committee's protest of May 
2 warned that carrying out recommendation might cause resumption of Arabs’ 
national struggle. London Times, May 3, 1946, p. 4; N. Y. T., May 3, 1946, p. 1. 
Text of letter: pp. 1,3. Acting Secretary of State Acheson told representatives of 
5 Arab states that the United States would make no decision on the recommenda- 
tions without consulting Arabs and Jews. N. Y.T., May 11, 1946, p. 10. 


17/May 6 Untrrep Nations, Secretariat. List of Assistant Secretaries announced. 
N. Y. T., Feb. 18, 1948, p. 4; London Times, Feb. 18, 1946, p. 3. Biographical 
sketches and photographs: N. Y. T., Apr. 11, 1946, p. 4. Secretary General Lie 
announced 10 directors of departments: N. Y. T., May 7, 1946, p. 6. 


18 Unrrep Nations. Commissions, etc. Composition of organs, commissions and 
committees: D. S. B., Mar. 24, 1946, pp. 467-475. 


: 18/20 U. N, E. B. C. O. Dr. Esther C. Brunauer and Howard E. Wilson were named 
U. 8. members of the Preparatory Commission and the International Secretariat, 
respectively. D. S. B., Mar. 3, 1946, p. 337; N. Y. T., Feb. 19, 1946, p. 5; Feb. 


21, p. 5. 
19 F DrpLtomatic Immuntry. President Truman granted limited diplomatie immunity to 
/ representatives of 5 international organizations in the U. S.—United Nations, 


U.N.R.R.A., LL.O., P.A.U. and F.A.O. N. Y. T., Feb. 20, 1946, p. 2; D. S. B., 
March 3, 1946, p. 348. 


19 JAPANESE OccupaTion. General MacArthur issued order deereeing that United 
$ Nations’ nationals and institutions, including corporations, would be outside the 
' jurisdiction of Japanese courts. Such nationals and Japanese involved in cases 
t with them.would be tried only by the United Nations Military Commission Provost 


i 
+ 


` Courts. N. Y. T., Feb. 20, 1946, p. 12, London Times, Feb. 2C, 1946, p. 3. 


20 CANADA-——-COLOMBIA, Signed a most-favored nation commercial treaty at Bogotá. 
N. Y. T., Feb. 21, 1946, p. 3. Text: Canada. : Treaty Series, 1946, No. 7. 


21/24 TRANSPORT CONFERENCE. European Central Inland Transport Organization opened 
conference in Brussels to discuss road transport, London Times, Feb. 22, 1946, 
p. 3. Adopted resolution recommending that member nations conclude an agree- 
ment providing for allocation, or. a reciprocal basis, of a certain quantity of petrol 
for road traffic across frontiers. London Times, Feb. 25, 1946, p. 3. 


21~March 12 West INDIAN CONFERENCE, Opened at St. Thomas, Virgin Islands on Feb. 
21, under auspices of the Anglo-American Caribbean Commission, and representa- 
„tives of France and the Netherlands which recently joined the Commission. 
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- D.S.-B., Mar. 3, 1946, pp. 330-331; London Times Feb. 22, 1946, p. 3; N. Y. T., 
Feb. 22, 1946, p. 5. Text of President Truman’s message: D. S. B. Mar. 3, 1946, 
p: 332. Closed March 12. D. S. B., Mar. 24, 1996, p. 475. The Anglo-Ameri- 
can Caribbean Commission has been renamed the Caribbean Commission. Re- 
port on the Conference: D. S. B., May 19, 1946, pp. 840-845. 


22-March 31 Buncanta. United States aide-mémoire oi Feb. 22 urged inclusion of 
opposition parties in the Bulgarian Government. Text: N. Y. T., Mar. 6, 1946, 
p. 2; D. S. B., Mar. 17, 1946, p. 447. Bulgaria ennounced receipt of the note 
March 3. N. Y. T., Mar. 4, 1946, p. 2. Moscow radio broadcast of Mar. 8 
stated the U. S5. note had violated the Moscow agrzement on Bulgaria. Text of 
broadcast: N. Y. T., Mar. 9, 1946, p.2. Charge was denied in U.S. note of Mar. 10. 
Text: N, Y. T., Mar. 11, 1946, p. 2; D. S. B., Mar. 24, 1946, pp. 485-486. New 
Bulgarian Cabinet was announced Mar. 31. N. Y.T., Apr. 1, 1946, p. 3. 


25 ÀUSTRIAN Occupation. The Control Council decided that the Austrian Govern- 
ment should be allowed to exchange diplomatic rep-esentatives with all countries 
which would recognize it except Germany and Japan. C.I. E. D., Feb. 18/Mar. 
3, 1946, p. 121. 


25 CHINA. Agreement was signed by General George C. Marshall, who signed in his 
advisory capacity, by leaders of the Chinese Government forces and the Com- 
munist armies, consolidating their armies into one national defense force. N.Y.T., 
Feb. 26, 1946, p. 1. 


26-May 13 Far Eastern Commission. Held organizational meeting Feb. 26 at its per- 
manent headquarters in the former Japanese Embassy in Washington. N. Y. T., 
Feb. 27, 1946, p. 16. Appointed committees and chsirmen on Mar. 14. N.Y. T., 
Mar. 15, 1946, p. 6. On Apr. 10 elected chairmar and deputy chairman of its 
Committee on Disarmament of Japan. N. F. T., Apr. 11, 1946, p. 13; D. S. B., 
Apr. 21, 1946, p. 655. Drew up on May 13 basic principles covering interim repa- 
rations removed from the home islands of Japan anc. the criteria required for any 
new Japanese constitution. N. Y. T., May 14, 1946, p. 2. 


27 Monqoutan Preopiy’s Repustic—Soviar Russia. S.gned treaty at Moscow pro- 
viding for economic and cultural collaboration. Taxt: American Review on the 
' Soviet Union (N. Y.) May, 1946, p. 83. 


27 MonNnGoLaN PEOPLE'S Rerpusure—Soviær Russia. Signed treaty of amity and 
mutual aid at Moscow. N. Y. T., Feb. 28, 1946, p. 10. Text: American Review 
on the Soviet Union (N. Y.), May, 1946, p. 82. ; 


27-April 10 Spain. French-Spanish frontier was closed Feb. 27. London Times, Feb. 
28, 1946, p. 4. U.S. Department of State confirmed Feb. 27 it had communicated 
to France and Great Britain its views on the political cituation in Spain. N. FY. T., 
Feb. 28, 1946, p. 1. France, Great Britain and United States issued March 4 
joint statement urging the Spanish people to oust the government of General 
Franco. Text, and digest of 14 documents on Spanish relations with the Axis: 
N. Y. T., Mar. 5, 1946, p. 12. Text, and excerpte from documents: D. S. B., 
Mar. 17, 1946, pp. 412-427. Texts of statement and 15 documents: Dept. of 
State. European Series No. 8. U.S. note, deliverec to France March 9, rejected 
French proposal of Feb. 27 to lay the Spanish situation before the United Nations 
Security Council. N. Y. T., March 12, 1946, p. 1. Text of note: p. 8; D. S. B., 
Mar. 24, 1946, pp. 486-487. French reply of Mar. 12 to U. 3, and Great Britain 
was handed to their Ambassadors in Paris. N. Y. T., Mar. 13, 1946, p. 12. On 
March 18 the Spanish Government issued statement. N. Y. T., March 19, 1946, 
pp. 1,9. U.S. note of March 19 restated original siend against bringing the case 
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of General Franco to the United Nations Security Council as protected by France. 
N. Y.T., Mar. 20, 1946, p.2. French note of March 22 tc Great Britain and U, S. 
asked joint action against Spain. Pending replies France will not bring the mat- 
ter before the Security Council. N. Y. T., Mar. 23, 1946, >. 3. Summary: 
London Times, Mar. 27, 1946, p.é. U.S. sont note Apri] 10 to Trance refusing to 
discuss at the Foreigr. Ministers’ meeting in Paris in April the French proposal 
for an embargo on shipments to Spain. EN Britain glso declined. N. Y. T., 
Apr. 11,.1946, p. 9. 


27-March 29 INTERNATIONAL Mrurrary TRIBUNAL (Germany). Presentation of the Rus- 
sian case ended Fèb: 27. NY- T., Feb. 28, 1946, p. 2. The deense of Hermann 
Goering, the first of the Nazi leaders, opened March 8. Londcn Times, Mar. 9, 
` 1946, p. 4. U. S. Prosecutor Robert H. Jackson announced appointinent of Col. 
Telford Taylor as head of U. S. prosecution staff in any future trials -of the Tri- 

bunal. N. Y. T., Mar. 30, 1946, p. 8. 


28 Cxina-—~Francs. Signed agreemenss by which France renounced extraterritorial 
privileges and China sgreed to withdraw troops from Inco-China by March 3ist. 
N. Y. T., Mar. 1, 1945, pp. 1, 12. C. I. E. D., Feb. 18/Mar. 3, 2946, p. 123. 


28 France—Gnrear Brirarmy. Signed comprehensive civil aviaticn agreement in 
London. N. Y.T., Mar. 1, 1946, p.5. Text: G. B.T. S.. No.7 11946), Cmd.-6787, 


28-March 28 Arr Transport CovnciL. South Pacific Civil Air Conterence opened at 
.Wellington, N. Z., with representatives from'the United. Kingdom, Australia, 
Canada, New Zealand and Fiji. London Times, March 1, 1946 p. 3. The Con- 
ference closed Marck 6 after recommending establishment oi a South Pacific 
Air Transport Council. Canada was invited to become a member. C.I. E.D., 
Mar. 4/24, 1946, p.-170. Establishment of the Couneil, with headquarters in 
„Australia was announced March 28 in London. It wil act as a permanent co- 
ordinating body in British and Commonwealth air routes. N. Y. T., March 29, 
1945, p. 13. . 


M ara 1946 i 

1-April 5 Iran. Russia announced thet some of its iea would be withdrawn from 
Iran March 2d, others kept longer. Text of statement N. Y. T., Mar. 2, 1946, 
p. 1. On Mar. 4 the Iranian Embassy in London snriourited protest against Soviet 
decision to keep troops. N. Y. T., Mar. 5, 1946, p. 1. U.S note of March 5 
reminded Russia that keeping troops in Iran after March 2 wes contrary to pro- 
visions of the Declaration issued at the Tehran Conference in 1943. Text: N. Y.T., 
Mar. 8, 1946, p. 2; D. S. B., Mer. 17, 1946, pp. 435—456. Second U. S. note to 

_ Russia asked explansetion of reported entry of Russian reinforcements into Iran. 
D. S. B., Mar. 24, 1946, p. 483. Text of Foreign Minister Bevin’s statement of 
March 14 on possible replacement of British troops in Iran: W. Y. T., Mar. 15, 
1946, p. 4. Secretary General Lie of the United Nations anmounced oaniet of 
Iranian formal notification that s dispute exists with Soviet Russia and that the 
question had been placed on the agenda of the Security Counci- for its next meet- 
ing. N.Y. T., Mar. 20, 1946, p 1. Text of note: p. 4. Text of 2d Iranian note 
to Mr. Lie was received Mar. 21 in Washington: N. Y. T., Mar. 22, 1946, p. 3. 
On March 24 Russia announced withdrawal of troops would be completed within 

6 weeks. Text: N. Y. T., Mar. 25, 1946, p. 1; London Fimes, lar. 25, 1946, p. 4. 
Joint communiqué o? April 5 announced complete agre2ment on all matters con- 
cerning Iran and Russia, formation of a joint oil company and an approach to a 
settlement of the Azerbaijan problem of autonomy. Londen Times, Apr. 6, 
1946, p. 4; N. Y. T., Apr. 6, 1946, p. 1. Text: pp. 1,2. Texts of notes exchanged 
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on oil accord: N. Y. T., Apr. 8, 1946, p. 2. Chronology of the major developments 
in the occupation of Iran since Aug. 25, 1941: N. Y. T., Apr. 4, 1946, p. 6. 


4-11 Finuanp. Resignation announced March 4 of Field Marshal Baron Mannerheim 
as President. N. Y. T., March 5, 1946, p. 6; London. Times, Mar. 5, 1946, p. 3. 
Julio K. Paasikivi, elected on Mar. 9, took office on Mar. 11. N. Y. T., Mar, 10, 
1946, p. 2; Mar. 12, p. 3. 


4-27 Aviation: CONFERENCE. North Atlantic Regional Conference of the Provisional 
International Civil Aviation Organization opened on March 4 in Dublin [also 
designated as North Atlantic Route Service Conference]. Elected Sean Leyden 
as permanent chairman. Approved committees. 13 countries were entitled to 
vote. Observers were present from 5 countries. N. Y. T., Mar, 5, 1946, p. 7. 
Adopted committee reports March 27, the most important being those of the Air 
traffic control committee and the Search and rescue committee. N. Y. T., Mar. 
28, 1946, p. 16. 


5 CxHurcarut, Winston. Made address at Westminster College, Fulton, Mo., on | 
postwar Anglo-American collaboration. Text: London Times, March 6, 1946, p. 4; 
N. Y. T., March 6, 1946, p. 4. 


5-May 3 Mancsouria. U.S. Department of State released text of U. S. identic notes 
to China and Russia, and Chinese reply to Russian note of Jan. 21 on problems in 
Manchuria. Text: D. S. B., Mar. 17, 1946, p. 448., U. S. sent note March 6 to 
Russia concerning presence of Russian army forces in Manchuria contrary to 
agreement. [Text not made public] N. Y. T., Mar. 8, 1946, p.2. Russian Navy 
publication, “Red Fleet,” acknowledged an agreement with China on Feb. 26 
giving permission for forces to remain. Great Britain sent note March 9 support- 
ing the U. S. position. London Times, March 11, 1946, p. 4. Text: N., Y. T., 
Apr. 9, 1946, p. 16. Text of General Marshall’s statement of March 16: N. FY. T., 
Mar. 17, 1946, p. 12. Russian note of Mar. 22 to China stated that withdrawal of 
Russian troops would be completed by the end of April. N. Y.T., Mar. 24, 1946, 
`p. 1. Chinese Vice-Foreign Minister agreed to the April date. London Times, 
Mar. 28, 1946, p. 3. Chinese Communist leader proclaimed war against Nation- 
alist forces Apr. 14. N.Y. T., Apr. 15, 1946, pp. 1,6. On Apr. 25 U. S. received 
Russian note rejecting U. S. proposal that Manchurian industries and other 
Japanese external assets be used for inter-Allied reparations, and repeating dec- 
laration concerning movable assets being considered as legitimate war booty. 
_ N. Y. T., Apr. 26, 1946, p. 5. Russian forces were evacuated on May 8 accord- 
ing to Moscow radio. N. Y. T., May 22, 1946, p. 3. 


6 Canapa-~Grear Briram. Signed agreement at Ottawa, on the Aleni of 
war claims. Text: Canada. Treaty Series, 1946, No. 10. 


6 Canwana—Great Brrram, Signed financial agreement at. Ottawa. Text, with 
exchange of notes: Canada. Treaty Series, 1946, No. 9. 


6 Francz—Frencxu Inpo-Cuma. French authorities signed an agreement at Hanoi 
(the capital of Tonking) with Dr. Ho Chi Minh, leader of the Viet Minh pro- 
visional government in northern Indo-China, specifying that the Viet Minh 
[Viet Namh] Republic is recognized as a free state forming part of the Indo- 
Chinese federation. London Times, Mar. 8, 1946, p. 3. 

6 JAPANESE CONSTITUTION. Text of preamble, rescript and General MacArthur's 
statement: N. Y. T., Mar. 7, 1946, p. 3. Text of draft constitution: N.Y. To, 
Mar, 9, 1946, p. 6. 

6  NORWAY—SWITZERLAND. Signed commercial agreement. C. I. E. D., Mar. 4/24, 
1945, p. 176; N. Y. T., Mar. 7, 1946,-p. 12. 
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6/May 4 Uniten Srares—-Ysmun. United States announced membership of the Spe- 
cial Diplomatic Mission to the Kingdom of Yemen. D.S.B., March 17, 1946, 
p. 448. Concluded on May 4 a provisional agreement regarding diplomatic and 
consular representation, juridical protection, and commerce and navigation. 
N.Y. T., May 15, 1946, p. 8; D. £. B., May 26, 1946, p. 917. 


7 ALBANIAN Constrrurion. The National Assembly of Albania adopted the new 
constitution, establishing a People’s Republic. C.J. E. D., Mar. 4/24, 1946, p. 153. 


7/April 23 German Mprcsant Marine. U. S. Department of State announced that 
the Tripartite Merchant Marine Commission, on disposal of the Garman merchant 
fleet, had made a report following meetings of the Commission. in Berlin, Sept. 1— 
Dec. 7, 1945. The Commission was established in accordance wita decisions made 
at the Berlin Conference, July~Aug. 1945, Summary of report: £.S. B., Mar. 17, 
1946, p. 445. Figures allotting vessels on percentage basis as released by the 
Inter-Allied Reparations Agency: W. Y. T., Apr. 25, 1946, p. 7. 


8  Sovrar Russra—Unirep Srares. Department of State announced the policy of 
returning to Russia only those persons holding pre-war Soviet citizenship. Text 
of statement: D. S. B., Mar, 17,'1946, p. 442; N. Y. T., March 9 1946, p. 3. 


8 Syrran Recognition. Announced by Turkey. N.Y. T., Mar. 9, 1946, p. 4. 


8/April 8 Lesanmse Recoanirion. Announced by Turkey on Marea 8 and by the 
Vatican on April 8. N. Y. T., Mar. 9, 1946, p. 4; April 9, p. 4. 


8-18 INTERNATIONAL BANK FOR Reconstrucrion & DEVELOPMENT and INTERNATIONAL 
Monetary Fonp. Preparatory conference for the purpose of setting up the Bank 
and Fund opened March 8 at Wilmington Island, Ga. N.Y. T., Mar. 9, 1946, 
pp. 1, 8. U. S. delegation: D. S. B., Mar. 17, 1946, p. 483. On March 11, Fred 
M. Vinson was elected permanent chairman of the Boards of Gcvernors of both 
organizations, N. Y.T., Mar. 11, 1946, p.3. Washington was ckosen permanent 
headquarters. N. Y. T., Mar. 15, 1946, p. 32. Conference closed March 18. 
Members of Boards: N. Y. T., Maz. 19, 1946, p. 13. 


11 Betarom—Great Barra. Signed treaty at Brussels regarding privileges and 
facilities for British forces in Belgium in connection with the occupation of Ger- 
many and Austria. Text: Belgium No. 1 (1946), Cmd. 6790. 


12 Great BRITAIN—SWITZERLAND. Signed 3-year monetary agreement to come into 
force immediately. London Times, Mar. 13, 1946, p. 4. Text: C€. B. T. S. No. 6 
(1946), Cmd. 6756. 


15-May 9 U.N.R.R.A. Councm. Fourth session opened, Mar. 15 af Atlantic City. 
U.N.R.R.A. Council. Journal, Mar. 16, 1946. Table showing payments made 
by 47 member-nations: N. Y. T., Mar. 18, 1946, p. 10. Mr. Lehman’s final re- 
port recommended establishment of a single international food control board to 
deal with world famine, to be in continuous session if necessary, as long as the 
emergency lasts. N. Y. T., Mar. 19, 1946, pp. 1, 12. Turkey was admitted to 
membership in the Administration, but Albania’s application was refused. WN. Y. 
T., Mar. 23, 1946, p. 4. Voted against use of local supplies by an accupying force. 
N. Y.T., Mar. 26, 1946, p.1. Voted March 28 to continue care of nearly a million 
European refugees. N. Y.T., Mar. 29, 1946, p.1. Text of resolction: p.4. Mr. 
F. H. La Guardia took office Mar. 29 as Director General and the meeting re- 
ceased, N. Y. T., Mar. 30, 1946, p. 1. Text of Mr. La Guardie’s address: p. 5. 
The session reconvened in Washington May 9 and adopted a resofution calling for 
improved methods in international food allocation machinery. N. Y. T., May 10, 
1946, p. 6. Text of resolution: D. S. B., May 19, 1946, pp. 857-358. 
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16/Aprit 5 Denmarx—Sovier Russia. Russia informed Denmark March 16 of its de- 
cision to withdraw its forces from Bornholm Island, and to restore the island to 
. full Danish control. London Times, Mar. 18, 1946, p. 4; N. Y. T., Mar. 17, 1946, 

z ps 1.. Final withdrawal took place April 5. N. Y. T., Apr. 6, 1946, p. 4. 


18  Powanp (National Unity Govt.)—Yucosnavia. Signed a 20-yr. friendship and 
mutual assistance pact. Text: London Times, Mar. 21, 1946, p. 3; D. §. B. 
May 26, 1946, p. 919. 


18-April 5 Huaura ConreRence, Seventeen nations opened session of the International 
Hygiene and Health Conference in Paris on March 18 to discuss sanitary probiems. 
The conference is working under the direction of the United Nations Economic and 
Social Council. N. Y. T., Mar. 19, 1946, p. 2. Formation of an international 
‘medical body which would unite the International Health Office, the Health Section 
of the League of Nations and that of U.N.R.R.A. was to be considered. London 
Times, March 19, 1946, p. 3. The conference closed April 5. D. 8. B., Apr. 21, 
1946, p. 655. l 


19  Sovær Russia. Nikolai Mikhailovich Shvernik was elected chairman of the Prae- 
sidium of the U.S.S.R. to replace M. I. Kalinin. N. Y. T., Mar. 20, 1946, p. 5. 


19 Sovier RUSSIA—SWITZERLAND. _ Switzerland announced resumption of diplomatic 
relations. N. Y.T. Mar. 20, 1946, p. 5; London Times, Mar. 21, 1946, p. 3. 


19-20 Untrep Nations. Security Council. Iranian formal communication to the United 
Nations accused Russia of maintaining armed forces in Iran after the deadline pro- 
vided by their treaty, and of interfering in its internal affairs. N. Y. T., Mar. 20, 
1946, p. 1. Text: p.4.. Mr. Gromyko’ s note to Secretary General Lie requested 
postponement of 16 days in the opening date of the Council’s sessions, and the 
United States requested that the dispute be placed at the top of the agenda. 
N.Y. T., Mar. 21, 1946, p, 1. Texts of notes: p. 2. 


20-May 8 Korman Occupation. Joint U. 8.—Soviet Commission for Korea held first 
meeting in Seoul, in an effort to establish an interim provisional governmen? for 
Korea. N. Y. T., Mar. 21, 1946, pp. 1, 15. Chairmen to alternate, and all meet- 
„ings will be carried on in both languages, as well as all documents being printed in 
English and Russian. N. Y. T., Mar. 24, 1946, p. 8. The Commission issued a 
joint communiqué on March 30 emphasizing the fact that its work is still in a 
preliminary phase. N. Y. T., Mar. 31, 1946, p. 14. Communiqué of Apr. 18 
announced an agreement to consult with Korean democratic parties and organiza- 
tions. Summary: N. Y. T., Apr. 19, 1946, p. 11. Communiqué of Apr. 24 
announced some progress, but gave no details. WN. Y. qT", Apr. 25, 1946, p. 9. 
The Commission adjourned indefinitely May 8, after being unable to agree on the 
issue of free speech for Koreans. N. Y. T., May 9, 1946, p. 3. Bs 


21 Grear Brrrarmy—Greecs, Signed agreement for the restoration of money and 
property, hitherto subjected to control under wartime regulations, and belonging 
_ to their nationals, resident in and carrying on businesses in the United Kingdom 
and Greece respectively. London Times, Mar. 22, 1946, p. 4. Text: G. B. T, S. 
No. 8 (1946), Cmd. 6780. 


. 22 GREAT Brrrain—TransJorpan. Signed treaty of diane at London, establishing 
sovereignty of Trans-Jordan. N. Y. T., Mar. 23, 1946, p. 6; London Times, 
Mar. 23, 1946, p. 4. Text: Trans-Jordan No. 1 (1946), Cmd. 6779. Summary of 
treaty provisions: N. Y. T., Mar. 29, 1946, p. 5. 


25-April 5 Fisaerms Conrerence. Twelve nations and one observer were rasan at 
. the International Overfishing Conference which was held in London. Text of 
Final Act and Convention: G. B. M. S. No. 7 (1946), Cmd. 6791. 
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25-April 13 Aras Lmaaue. Third meeting of the Council opened at Cairo on March 


25-May 


25. N.Y. T., Mar. 26, 1946, p. 14. Decided March 28 to establish a bank to 


‘be financed-by the League members. N. Y. T., Mar. 29, 1946, p. 12. Voted 


April 2 to establish a repatriation fund, which would be reimbursed by the several 
States whose citizens were returnsd to their homes. N. Y. T., Apr. 3, 1946, p. 
3, At its final session on Apr. 1é, approved definition of common nationality for 
citizens of all Arab states, a propcsal by King Farouk of Egypt on March 22. It 
will be submitted for ratification to the Arab Governments. N, Y.T. Apr. 14, 
1946, p. 9. 


14 Unrrep Nations. Security Douncil. Opened session in New York March 


' 25. N. Y.T., Mar. 25, 1946, p. I. Named a subcommittee to study the Russo- 


Iranian dispute, and to report its findings and recommendation; to the Council. 


N. Y. T., Mar. 27, 1945, pp. 1,4. On Mar. 27 when the Council voted to continue 


the Iranian question on its agenda, the Russian delegate left the meeting: N. Y.T., 

Mar. 28, 1946, pp. 1,21. On Apr. 4, voted to adjourn discussion of the aian 
dispute until May 6. N. Y. T., Apr. 5, 1946, pp. 1, 3. The Polish delegate, on 
April 8, charged Spain with harboring Nazis. Text of letter: AY. Y. T., Apr. 11, 
1946, p. 2. Adopted provisional rules of procedure April 9. Text: D. 8. B., 
Apr. 21, 1946, pp. 660-634. Mr. Gromyko was named Russian permanent mem- 
ber of the Council on April 10, W. Y. T., Apr. 11, 1946, p. 1. Alexander Parodi 


` was named as permanent French delegate on April 12. N. Y. T., Apr. 13, 1946, 


p. 4. On April 13 the Spanish Cabinet denied Poland’s accusation and invited a 
United Nations commission to investigate conditions in Spain.. N. Y. T., Apr. 
13, 1946, p. 1. Text cf note: p. 6. The Iranian Government announced on April 
15 that Mr. -Ala had beer: instructed to withdraw the complaint before the Council. 


Text of announcement: London Times, Apr. 16, 1946, p. 4; N. Y. T., Apr. 16, 


1946, p. 12. On April 16 it was decided to refer to a eonimittss of experts, the 
question of the legality of continuing on the agenda the Iranian dispute. N.Y.T., 
Apr. 17, 1946, p. 1. - Pcland presented its charge against Franco Spain on April 
17.: N. Y. T., Apr. 18, 1946, pp. 1, 13. On. April 18 Mr. Hodgson of Aus- 
tralia proposed the appointment of & committee to study the Spanish situation. 


_ N. Y. T., Apr. 19, 1946, pp. 1, 12. Text of proposal; p. 12. The Committee of 
-Experts reported that the Iranian case may remain on the agenda until May 7, 


pp. 1,15. Text: p.158. Voted April 23 to continue the case on she agenda. Mr. 
Gromyko stated he would not attend any session in which it was discussed. 
N. Y. T., Apr. 24, 1946, p..1. On April 29 set up a 5-nation.subcommittee to in- 
vestigate the Spanish régime and to report by May 31. N. Y. T., Apr. 30, 1946, 
pp. 1,6. Text of 9-paint plan of mquiry: N. Y. T., May 8, 1946, p. 3. On May 6 
the Iranian Ambassador reported. complete withdrawal of Soviet forces from all 
provinces except Azerbaijan, where it had not been possible to make official ob- 
servations. N.Y. T., May 7, 1945, p. 1. Text of Iranian Government statement: 

p. 4. On May 8 adopted a resolution asking that Iran report, not later than May 
20, concerning Soviet withdrawal. N. Y. T., May 9, 1946, p. 1. Mr. Hasluck of 
Australia demanded clarification cf the entire veto issue and the action to be taken 
when a member absents himself, p. 1. Russian forces were withdrawn from Iran 
May 9, according to Russian radio report of May 23. N.Y. T., May 24, 1946, p. 


1. Mr. Parodi replaced Mr. Bonnet of France May 13. N. Y.T., May 14, 1946, - 


© 'p, 8 On May 14 the Committee of Experts submitted 34 rules for the Council’s 


consideration. Brief summary: MN. Y., T:, May 15, 1946, p.3. The Spanish Gov- 


‘ernment-in-exile submitted data to support the claim that the Franco Government, 


is a threat to world peace, p. 4. 


27 FrancE—Unirep Sratzs. Signed ‘air transport agreement in , Paris N ee ET 


j 
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Mar. 28, 1946, p. 16; D. S. B., Apr. 7, 1946, p. 583; London Times, Mar. 28, 1946, 
p. 4. Text: United ' States Aviation Reports, March, 1946, pp. 142-157. 


27 GREAT BrivaIn—Unitep Srares. Signed in Washington 18,000-word memorandum 
‘embracing 9 agreements for settling lend-lease and other wartime obligations. 
N. Y. T., Mar. 28, 1946, p. 18; D. S.B., Apr. 7, 1946, pp. 580-581; London Times, 
Mar. 27, 1946, p. 3. Text: G. B. T. S. No. 13 (1946); Cmd. 6813. 


27  Greece~Unrrep Srares. Signed air transport agreement in Athens, D. S. B., 
Apr. 7, 1946, p. 583; N. Y. T., Mar. 28, 1946, p. 16. 


27 - Umen Nations. Military Staff Committee. Held first business session in New 
York. N.Y. T., Mar. 28, 1946, p. 10. Photograph: April 11, p. 3. 


28 German Occupation. Allied Control Council released in Berlin its plan for repara- 
tions and the future level of German economy. Text: D. S. B., Apr. 14, 1946, pp. 
636-639. 


28 $$ Unrrep Nations. Economic and Social Council. “The Senate confirmed the nomi- 
nation of John G. Winant to be U. 8. member. -Cong. Rec. (daily) Mar. 28, 1946, 
p. 2795; D. S. B., Apr. 7, 1946, p. 573. 


28-April 11 Aromic Energy. State Department Committee Report on control of atomic 

energy was made public. Excerpts from Report: N. Y. T., Mar. 29, 1946, p. 8; 

D. 8. B., Apr. 7, 1946, pp. 555-560. Text: Dept. of State Publication 2498, Text 

of Statement of April 9 on the measure of safety afforded by denaturants of atomic 

‘explosives: D. 5. B., Apr. 21, 1946, p. 668. Text of Statement of Apr. 11 issued 

` by Senate Committee i in regard to S. 1717 and containing a digest of the bill: 
Nhs Apr. 12, 1946, p. 12. l 


29 Aw Naviaation Factuirres. President Truman issued Executive Order 9709 (11 
Fed. Reg. 3389) concerning interim arrangements for air navano facilities 
abroad. Text: D. 8..B., Apr. 21, 1946, p. 684. 


29 ARGENTINA—Unrrep Srares. Argentine reply to U. S. Blue Book [of Feb. 12] 
denied that it had aided the Nazis and stated it had complied with its duties as a 
member of the United Nations. N. Y. T., Mar. 30, 1946, pp. 1,8. Summary: 
N. Y. T., Apr. 18, 1946, p. 18. 


29 Gorp Coasr CoLony. Orders-in-Council came into operation establishing a new 
constitution, under which the Colony became the first in Africa to be granted an 
unofficial majority for African members of its Legislature. C. I. E. D., Mar. 25/ 
Apr. 7, 1946, p. 200. = 


29 IgaQ—TURKET. Signed agreement st Ankara, providing for collaboration in cul- 
tural, economic and security questions. C.J. E. D., Mar. 25/Apr. 7, 1946, p. 211. 


20/April 13 U.N.R.R.A.—ÅRGENTINA. Argentine Foreign Office announced that an in- 
vitation to become a member of U.N.R.R.A. had been declined, and that the coun- 
try had no exportable wheat surplus. N. Y. T., Mar. 30, 1946, p. 5; London Times, 
Mar. 30, 1946, p. 3. .On April 13 the Foreign Minister stated that 120,000 tons 
of wheat would be available. C. I. E. D., Apr. 8/21, 1946, p. 225. 


29-May 10 AUSTRIAN Occupation. Soviet authorities at Vienna earmarked certain areas 
as alleged “German assets” under the “Potsdam Agreement.” N. Y. T., March 
30, 1946, p..6. Announcement was made Apr. 5 of withdrawal of most Russian 
demands for land in its occupation zone. N. Y. T., Apr. 6, 1946, p. 4. At the 
meeting on May 10 of the Control Council, Russia agreed to reduce occupation 
‘costs and to give U.N.R.R.A. oil needed for its Austrian program. WN. Y.T., May 
11, 1946, p. 1. 
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30-May 7 Unrrap Srares—YJeosiavia. American Chargé at Belgrade sent note March 
30 to the Yugoslav Foreign Office, pointing out that many U. S. airmen had been 
enabled to return to Allied lines because of assistance rendered Ly General Mihailo- 
vich’s forces. Testimony of these individuals could have bearing upon charges of 
enemy collaboration which may be brought against the General by Yugoslav, au- 
thorities. Text of note: D. S. B., Apr. 14, 1946, p. 634; N. Y. T., Apr. 3, 1946, 
pp. 1,3. Yugoslav reply of April 4 refused request to permit Aerecoan officers to 
testify at the trial. Text: N. Y. T., Apr. 6, 1946, pp. 1, 4; Locdon Times, Apr. 6, 
1946, p. 4; D. S. B., Apr. 21, 1945, pp. 669-670. Former Kirg Peter sent letter 
April 8 to Secretary Byrnes urging intervention on behalf of General Mihailovich. 
Text: N. Y. T., Apr. 12, 1946, p. 10. U. S. Note of May 7 renewed request. 
Text: D. 8. B., May 26, 1946, p. 309. 


3l-April 11 Greex Enzcrions. Elections were held March 31. . Text of joint Anglo- 
American-French statement: D. S. B., Apr. 7, 1946, p. 582. The Allied Mission 
for Observing the Greek Elections signed a unanimous report at Athens on 
April 10. Summary of report: D. S. B., Apr. 21, 1946, pp. 671-373. Text: Dept. 
of State Publication 2522; Greece No. 3 (1946), Cmd. 6812. Personnel of U. S. 
group: D. 8. B., Jan. 27, 1946, pp. 129-130. Statement of Apr. 11, issued by the 
Mission, attested to a fair election. Text: N. Y. T., Apr. 12, 1946, p. 10. 


April, 1946 
1 American Rapvsuics. Under date of April 1 the United States sant a memorandum 
to the other Republics, except Argentina, on the situation in tre latter country, 
The document advocsted the inclusion of Argentina in any plans for hemispheric 

_ unity and defense. Text: D. S. B. Apr. 21, 1946, pp. 666-667. 


1 Inag-Yomen, Signed extradition and trade agreements at Caire. London Times, 
Apr. 3, 1946, p. 3.. 


1/3 Eaypr—Grear Barra. Text of correspondence exchanged st Cairo concerning 
the prolongation of existing arrengements regarding Egyptien eee exchange 
requirements: Egypt No. 2 (1946), Cond. 6792. 


1-16 LABOR CONFERENCE or AMERICAN States. Third regional conference of American 
states members of the I. L. O. met at Mexico City. U. S. delegation: D. S. B., 
Apr. 7, 1946, p. 566. Adopted 27 resolutions. N. Y. T., Apr. 17, 1046, p. 18; 
D. S. B., Apr. 28, 1946, p.711. 


2 ' Canapa—Unirep raies. Signec convention at Washington providing for the de- 
velopment, protection and conservation of the Great Lakes fsheries. Texts of 
Convention and Schedules: Cong. Rec. (daily) Apr. 22, 1948, pp. 4169-4171; 
Canada, Treaty Series, 1946, No. 13. 


3-6 Foop Conrsrencs. Emergency conference on European cereal supplies opened in 
London Apr. 3 with representatives from 17 nations and from several international 
organizations concerned with food. List of countries and organizations present: 
London Times, Apr. 4, 1946, p. 4. Russia and Yugoslavia rejected invitations. 
N. Y. T., Apr. 2, 1946, p. 4. The conference closed Apr. 6. C.J. E. D., Mar. 
25/ Apr. 7, 1946, p. 217. 


3-18 INTERNATIONAL Court or Justice. Thirteen judges of the Court met in private 
for their first session in thé Peace Palace at The Hague. London Times, Apr. 4, 
1946, p. 4; N. Y. T.. Apr. 4, 1946, p. 2. At the session of April 6 José Gustavo 
Guerrero of El Salvador was elzcted President, Jules Basdevant Vice President 
and Edvard Hambre, Jr., Registrar. N. Y.T., Apr. 6, 1946, p. 18; C. S. Monitor, 
Apr. 6, 1946, p. 2. Its first regular sitting was held April 18. N. F. T., Apr. 19, 
1946, p. 16; D. S. Ba May 5, 1945, p. 757. 
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4 Brazm. Foreign Minister issued memorandum stating that Brazil would continue 
friendly relations with Argentina, and had no wish to exclude that country from 
any mutual defense treaty for the Western Hemisphere. The memorandum is in 
the nature of a reply to the U. S. Blue Book of Feb. 12. Text: N. Y. T., Apr. 5, 

` 1946, p. 12. 


4/6 ÅLBANIA-—-GREAT BRITAIN. Great -Britain announced that because of the un- 
friendly attitude of the Albanian Government, the British Ambassador-designate 
would not proceed to Tirana, nor would an Albanian envoy be received. London 
Times, Apr. 5, 1946, p. 4; N. Y. T., Apr. 5, 1946, p. 5. A broadcast of Apr. 6 
from Tirana stated that the British Government was misinformed and proposed 
friendship. N. Y.T., Apr. 7, 1946, p. 17. 


'4/May 7 INTERNATIONAL BANK FOR RECONSTRUCTION & DEVELOPMENT. Denmark 
became the 38th member on April 4. N. Y. T., Apr. 5, 1946, p. 12. Executive 
Directors held first meeting on May 7. Members: D. S. B:, May 19, 1946, p. 856. 


5 BeLarwm—Unrren Srares. Signed air transport services agreement at Brussels. 
D. S. B., Apr. 14, 1946, p. 633. Text is substantially that of the air transport 
agreement concluded by the U. 8. and the United Kingdom on Feb. 11, 1946 which 
was published in the Bulletin of April 7. Exceptions: D. S. B., Apr. 21, 1946, 
p. 683. Text: United States Aviation Reports, March, 1946, pp. 158-170. 


5 CzECHOSLOVAKIA—PoLAND (N ational Unity Govt.). Announcement was made in 
Warsaw of Polish refusal to surrender to Czechoslovakia any part of the territory 
newly acquired from Germany. London Times, Apr. 6, 1946, p. 3. 


5 France—Germany. After a Cabinet meeting the French Government announced 
confirmation of the policy previously laid down for western Germany—(1) Ruhr 
should be separated and placed under international government, (2) the Rhine- 
land should be given an autonomous status within Germany, (3) the Saar should 
be recognized as an area where France had special and far-reaching economic 
rights and interests. C. I. E. D., Mar. 25/Apr. 7, 1946, p. 197. 


5 Great Barrarin—Inecanp. Signed an air transport agreement in London. Lon- 
don Times, Apr. 6, 1946, p. 2. Text: Cmd. 6793. 


5 | INTERNATIONAL Courr or Justicp—Unrrep Srarss. In a letter to Raymond 
Swing, Secretary of State Byrnes announced that the Department of State favored 
U. S. acceptance of compulsory jurisdiction of the Court and stated that President 
Truman also favored it. Text of letter: D. 8. B., Apr. 14, 1946, p. 633. Partial 
text: N. Y. T., Apr. 6, 1946, p. 3. 


5 Poutanp (National Unity Govt.})—Srar (in exile). Announcement of Polish 
Government’s decision to establish diplomatic relations with the Government 
headed by José Giral. N. Y. T., Apr. 6, 1946, p. 2. 


5 Romanra—Spain. . Diplomatic relations were broken off by Rumania. C. I.-E.D., 
Mar. 25/Apr. 7, 1946, p. 209; N. Y. T., Apr. 6, 1948, p. 2. 


5/21 ArLrwb COUNCIL FOR JAPAN. Metin Tokyo for the first time with British, French, 
Chinese, Russian and American members. Members and text of MacArthur's 
address: N. Y. T., Apr. 5, 1946, p. 15. General MacArthur announced that 
George Atcheson, Jr., would become American member and chairman of the 
Council. N. Y. T., Apr. 22, 1946, p. 7. 


7/8 Reparations (Hungarian). Announcement from Prague of an agreement be- 
tween Hungary, Russia, Czechoslovakia and Yugoslavia on reparations from 
Hungary. N. Y. T., Apr. 8, 1946, p. 4. Premier Nagy announced extension 
from 6 to 8 years of the period in which Hungary is required to pay reparations to 
Russia. N. Y. T., Apr. 19, 1946, pp. 1, 17. 
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GREAT Brrrarn——Inaqg. Text of ecrrespondemce exchanged at Bagdad concerning 
the prolongation of existing arrangements re garding Iraqi eee requirements: 
Irag No. 2 (1946), Card. €803. 


Harran Recoenrrion. Announced by Panama and the United States. Chile 
and Honduras had previously granted recognition. N.Y.T., spats 9, 1946, p. 14; 
D. S. B., Apr. 21, 1945, p- 682. 


8-18 Lescun or NATIONS. ASEEMBLY. 21st and final session opened at Geneva on 


Apr. 8. Dr. Carl Hambro of Norway presided. Austrian application to be ad- 
mitted was received and the 20th session, edjourned Dec. 14, 1939, was declared 
closed. - London Timzs, Apr. 9, 1945, p. 4. N. Y. T., Apr. 9, 1946, p. 3. Brief 
summary of Lord ‘Vecil’s remarks: ; London Times, Apr. 10, 1943, p. 3. Subcom- 
mittee decided to reject Austria’: applicaticn | on the ground it Lad ceased to be a 
member in 1988, although the Germar. annexation was never recognized. N.Y.T., 
Apr. 11, 1946, p. 2. Vcted to transfer to the United Natioms custody of the 
original texts of international agr2ements deposited with the Lezgue or contracted 
with it. London Times, Apr. 11. 1946, p. 3. Discussed the future of mandates. 
London Times, Apr. 12, 1946, p.4. On Apr 12 invited Austria t send an observer 
to this final Assembl7, N. Y. T., Apr. 12, 1946; p. 6; London Times, Apr. 13, 
1945, p. 3. At final session on Avr. 18 delegates from 34 nations voted to disband 
‘the League and to tum over to the United Nations its assets vacued at more than 
$11,000,000. N. F. ™., Apr. 19, 1948, pp. l, 16. l 


8-May 4 REFUGENS & Dispuacnp PERS: ons. Unived Nations Special Committee on Ref- 


10 


ugees and Displaced Persons opened meetings in London Apr.& Hector McNeil 
wag elected chairmar. ‘Geo. Warren was the U. S. representative. N. Y. T., 

Apr. 9, 1946, p. 3. Members of the Committee: D. S. B., Apr. 21, 1946, p. 664. 
Brazil offered Apr. 1€ to receive a large number of European re-ugees. N. F. T. 
Apr. 17, 1946, p. 15. Voted May 2 to recemmend creation of an agency outside 
the United Naticns framework to handie resettlement of displaced persons. 
D. 5. B., May 19, 1946, p. 865; London Tires, May 3, 1946, p. 3. Agreed May 4 
to appoint a subcommittee to study ‘outstanding points on the speedy repatria- 
tion of refugees and sa rg ced-perrons of European origin.” N.Y. ose May 5, 1946, 


. p. 34. 


CANADA—FRANCE, Signed í financial agreement at een exter.ding to France a 
credit of $242,500,000. N. Y. T., Apr. 10, 1946, p. 7; Londcn Times, Apr. 10, 
1946, p. 4. Text: Canada. Treaty Series, 1946, No. 14, 


ÀLLIED CONTROL COUNCIL FOR GERMANY. Russia announced appointment of 


General Vassily D. Sokolovsky to succeed Marshal Zhukov as member of the 
Council. N. Y.T., Apr. 11, 1946, p. 14; London Times, Apr. |1, 1946, p. 4. 


AustRaLta—S1am. Signec. at Bangkok & 15-point agreement, ending the state of 
war. London Tires Arr. 13, 1946, p. 3. 


JAPANESE Exxcrions. Ficst elections were held since the E af the war. Re- 
sults: N. Y. T., Avr. 13, 1946, p. 12. 


Eeyer—Ysmen. Signed tzeaty of friendship at Cairo, providing for an exchange of 
diplomatic personnel. X. Y.T., Apr. 12, 1946, p. 5. 


INDONESIA. Joint sommuniqué by British and Dutch Governments announced 
agreement had been reached on measures for liquidation of the war and gradual 
withdrawal of Brisisk trcops in Indonesia end their replacement by Dutch troops. 
N. Y. T., Apr. 18, 1€46, p. 12. 
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16° Great Brrratn—Porrvuaay. Signed financial agreement granting to’ Portugsl 
. a £5,000,000 credit. N.Y. 7. ) Apr. 17, 19465, p. 5. Text: aA i 
Cmd. 6798. l 


16-29 Aromic Enercy. Members of the United Nations Atomic Energy Commission ap- 

` pointed up to April 16: N. Y. T., Apr. 17, 1946, p. 7. Dr. Pedro Leao Velloso of 

Brazil was named April 28. N. Y. T., Apr. 24, 1946, p. 6. Russia appointed Mr. 
Gromyko on April 29. N. Y.T., Ápr. 30, 1946, p. 1. 


17 Buueruom-—-Great Brrram. Signed cultural relations agreement at Brussels. 
- London Times, Apr. 18, 1946, p. 3. 


17/M. ay 15 JAPANESE Occurarion. General MacArthur's statement, presented to the Allied 
Council for Japan, indicated its functions are “‘exclusively advisory and con- 
sultative.”. A request for advance notice of a week on directives was declined by 
General MacArthur. WN. Y. T., Apr. 18, 1946, p.4. On May 15 the American 
Chairman of the Council stated that the United States did not favor communiem 
in the United States or in Japan. N. Y. Fes May- 16, —_ p. 15. Text of re- 
marks: p. 15. 


18 PERMANENT COURT or INTERNATIONAL Justica. Dissolved by vote of the firal 
“Assembly of the League of Nations. N. Y. T., Apr. 19, 1946, p. 16. 


18  Yuaosnav Recoanirion. Secretary of State Byrnes announced U. S, recognition. of 
Marshal Tito’s government, with reservation. N. Y. T., Apr. 19, 1946, pp. 1, 
8; D. S.B., Apr. 28, 1946, p. 728. | 4 3 


19/May 5 Frence Consrrrurion. The Constituent Assembly adopted the new Con- 
stitution by 309-249 vote. N. Y. T., Apr. 20, 1946, p. 1. English translation of 
text: N. Y. T., Apr. 23, 1946, p. 12. The proposed Constitution was rejected by 
the electorate on May 5. N. Y. T., May 6, 1946, p. 1. 


20 Canapa—Francx. Announced conclusion of an agreement for releen to their 
French owners properties in Canada that had been under the control of the Cana- 
dian custodian since the fall of France in 1940. _ London Times, Apr. 22, 1946, p. 3. 


22 Sronm, Hartan Fisxe. Chief Justice of the United. States died, aged 73 years. 
N. Y. T., April 23, 1946, pp. 1, 18. 


23-May 23 BRITIBH COMMONWEALTH CONFERENCE. Foreign Ministers of the Dominions’ 
opened meetings April 23 in London, with discussions of world peace treaties, and 
world politics. London Times, Apr. 24, 1946, p. 4; N. Y. T., Apr. 24, 1946, p. 4. 
South Pacific defense, common defense needs, codperation in the field of economic 
and welfare development in Pacific areas were other subjects under considerat-on. 
London Times, Apr. 25, 1946, p. 4; May. 4, p. 4; N. Y. T., Apr. 25, 1946, p. 3. 
Outline plan for defense needs: London Times, Apr. 27, 1946, p. 4. The conference 
closed May 23. N.Y. T7., May 24, 1946, p. 1. 


24. AVIATION CoNFERENCE. European Route Service Conference of the Provisional 
International Civil Aviation Organization opened in Paris. Twenty-nine delega- 
tions and organizations were represented. This is the second of eight area con- 
ferences contemplated. N. Y., T. , Apr. 26, 1946, p. 8.. U. S. aca D. §. B., 
Apr. 28, 1946, p. 713. 


24°  CREDITS-—-CZECHOSLOVAEIA & Luxemsounc. U. S. Treasury Department an- 
nounced unfreezing of assets of Czechoslovakia and Luxembourg. N. Y. T, 
Apr. 26, 1946, p. 15. 


24  Poxanp (National Unity Govt. \—-Unrrep Srares. Effected by spans of notes 
at Washington an agreement for a loan of $90,000,000 to Poland in return for as- 


658 


25 


THE AMERICAN J OURNAL OF INTERNATIONAL LAW 


surances of free elections in Poland, and non-discriminatory prindples in economic 
relations between the two sountries. C.S. Monitor, Apr. 25, 194%, p. 4; N: Y. T., 
Apr. 25, 1946, pp. 1,4. Texts of notes: >. 4; D. S. B., May 5, 1948, pp. 761-762, 
773. 


CanapsA—France. Announced that Canada had granted a $24C,000,000 loan to 


France for purchases to be made in Caneda, London Times, Apr. 26, 1946, p. 3, 


INTER-PARLIAMENTARY CONFERENCE. Opened at Copenhagen wita delegates pres- 


ent from 16 countries. U, 3. and Enssia were not represented. X. Y. T., Apr, 26, 
1946, p. 3. ‘ My al 


25-May 16 Counci. or Fossen Ministers. Secretary Byrnes, Secretary Bevin, For- 


26 


eign Minister Bidault and Foreign Minister Molotov opened meeszings in Paris on 

April 25, Agreed that all nations should participate in discussions on all peace — 
treaties. “Only signatories zo an armistice could vote on the peace treaty to replace 
that armistice. N. Y. T., Apr. 26, 1946, pp. 1,2. Agreed Apr. 26 on machinery 


` for studying the question cf Italian réparations. N. Y. T., Apr. 27, 1946, pp. 1, 


2. U. S. delegation: D. S B., Apr. 28, 1946, p. 711. Agreed Apr. 27 to limit 
strictly the future size of the Italian fees. N. Y. T., Apr. 28, 2046, p. 1. Mr. 
Bevin proposed Apr. 29 thet Libya be made an independent state. Mr. Molotov 
suggested trusteeships for the Italian colonies with each of the Fig-4 controlling 
one. Mr. Byrnes proposed a 25-year 4-power treaty with Germany and suggested 
a similar treaty with Japan. N. X. T., Apr. 30, 1946, p. 1. Text of proposed 
German treaty:-p. 2; D. S. B., May 12, 1346, pp. 815-816. Agreed Apr. 30 that 
no major frontier changes in the South Tyrol would be considered. N. Y. T., 
May 1, 1946, pp. 1,4. Mr. Byrnes proposed reduction of Allied fcrces in Austria, 
but Mr. Molotov, presiding, ruled that the matter of Austrian occupation could 
not’ be considered in connection with the Halian peace treaty. N Y. T., May 2, 
1946, p. 1. Mr. Byrnes demanded May 2 a revision of armistice terms for Axis . 
partners and warned that the United States did not intend to pay out money for 
relief, so that the receiver might then pay reparations. N. Y. T., May 3, 1946, 
pp. 1, 4. Decided.Pelagossa Island in the Adriatic should go to Yugoslavia, and 


that Pianosa should remain Italian. London Times, May 3, 1946, p. 4 Italian 


and Yugoslav leaders presented their claims to the Istrian peninsula on May 3. 
N. Y. T., May 4, 1946, pp. t, 6. Memorandum was announced May 6 in which 
Italy set forth the monetary value of her contribution to the AlHed war effort, 
and stated her inability to pay reparations. N. Y. T., May 7, 146, p. 4. Mr. 
Byrnes proposed on May 8 that a 21-naticn peace conference should assemble in 
June. N. Y. T., May 9, 1346, pp. 1, 10 London Times, May 3, 1946, p. 4. 
Awarded to Rumania all of Transylvania which had been in Hungary’s possession 
since Hitler’s Diktat of 1944. N. Y. T., May 8, 1946, p. 1; Londcn Times, May 
8, 1946, p. 4. Agreed May 10 on Italian administration of its former colonies 
under a United Nations trusteeship, and on the establishment of a war crimes 
commission for Italy. N. Y. T., May 11, 1946, pp. 1, 18. Recessed May 16 to 
June 15, after initialing a revised armistice for Italy, and voting to investigate 
the progress of German disarmament. N Y. T., May 17, 1946, p. 1; London 
Times, May 17, 1946, p. 4. Texts of Mr. Byrnes’ report and Mr. Molotov’s 
statement: N. Y. T., May 2., 1946, p. 4; May 28, p. 16. 


Buia@aria—Spain. Diplomatic relations were broken off by Bulgara. N. Y. T. 


Apr. 27, 1946, p. 3. 


29 France—Great Brrrarm. Ñi asd agreement at London, supplemantary to the 


Anglo-French financial ES of March 27, 1945. Text: G. B. T. S. No. 12 
(1946), Cmd. 6809. l ; 
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29 GERMAN Occupation. Allied Control Council approved Law No. 25, banning Ger- 
man science from research in any military fields. Applied nuclear physics, includ- 
ing atomic experimentation, were specifically forbidden. N. Y. T., Apr. 30, 1946, 
pp. 1, 3. | 

29/May 13 ' Unrrep Nations. Economic and Social Council. Four of the six Commis- 
sions held their first meetings in New York. WN. Y. T., Apr. 30, 1946, pp. 8, 9. 
Subcommittee on the Status of Women of the Commission on Human Rights 
adopted May 13 a full report covering a policy program and composition of a per- 
manent Commission on the Status of Women. N. Y. T., May 14, 1946, p. 10. 


29-May 13 INTERNATIONAL Mrirrary TRIBUNAL (Fer East). International Prosecutor 
i Joseph B. Keenan read 65-count indictment April 29 at session in Tokyo at the 
trial of 28 Japanese leaders charged with war crimes. N. Y. T., Apr. 29, 1946, 

p. 1.. List of defendants: p. 11. 26 of the accused were arraigned May 3. N. 

Y. T., May 3, 1946, pp. 1, 10; London Times, May 4, 1946, p. 3. Photograph of 

_ members of the Tribunal: N. Y. T., May 1, 1946, p. 8. On May 6 27 prisoners 

pleaded not guilty. The trial will open. June 3. N. Y. T., May 7, 1946, p. 3. 

Defense lawyer contended May 13 that the Japanese sutrender had not been 

“unconditional.” N. Y. T., May 13, 1946, p. 16. 


May, 1948 l 
1 Cuma. Nanking became again officially the capital. N. Y. T., May 2, 1946, p. 10. 


1 NeErHERLANDS—UNITEp Srarges. Signed agrezment in ‘Washington for a 200- 
million dollar loan to the Netherlands. London Times, May 3, 1946, p. 3. 


1 ProreRTY (German & Japanese). Argentine Embassy in Washington announced 
that the Farrell Government would proceed to liquidate by means'‘of auctions 
German and Japanese assets. N. Y.T., May 2, 1946, p. il. 


2-3 Inpones1a. Dutch Minister of Overseas Territories announced a preliminary draft 
agreement providing for an Indonesian Republic as part of a Federated Common- 
wealth of Indonesia. N. Y. T., May 3, 1946, p. 10; London Times, May 3, 1946, 
p. 3. ` Text of announcement: Netherlands News Leiter (N. Y.) May 10, 1946, No. 4. 
The Report of the Dutch Parliamentary commission which has been studying the 
situation in the Netherlands East Indies was published Mey 3. London Times, 
May 4, 1946, p. 3. 


3 YRL & Tse Lesanon. Great Britain and Fani gave formal notice to the United 
Nations Security Council that all their troops will have been evacuated from 
Syria and Lebanon by Aug. 31, except for a few French officers and technicians to 
supervise transport. N. Y. T., May 4, 1946, p. 1. 


5-12 Inpa. Tripartite conference of Hindu and Moslem leaders and ME of the 
British Cabinet Mission held meetings at Simla to discuss plans for granting greater 
independence to India. N. Y. T., May 6, 1946, p. 1. Text of two formal com- 
muniqués announcing end of negotiations: N. Y. T., May: 13, 1946, pp. 1, 5: 

~ London Times, May 13, 1946, p. 4. Principal documents in the Simla Conference 
correspondence which were released May 18: India Information Services [Press 
release} (Washington) May 20, 1946. 


6 Great Brrrarin—Unirep Srares. Exchanged notes regarding the conclusion of 2 
formal agreement covering use of bases in the Caribbean area and Bermuda. 
D. S. B., May 19, 1946, p. 864. 


6  Iyrer-American MILITARY Codpmration. President Truman transmitted a bill to 
Congress under which the United States would assist other American Republics in 
the training, organization and equipment of their armed forces. N. Y. T., May 
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7, 1946, p. 1. Text of massage: p. 2. Texts: Cong. Rec. (daily). May. 6,.1946, . 
pp. 4611-4613. ; 


6 INTERNATIONAL Monerary Fonp. Held ärst meeting in Washington, and elected 
Camille Gutt of Belgium as managing director. N. Y. T., May 7, 1946, p. 29. 


7 #‘Turxpy—Unrrep Srares. Signed agreement at Ankara providing for the final 
settlement of Turkey’s lend-lease ascount. Summary of terms: D. S. B.; May 19, 
1946, p. 868. 


7-22 RADAR CONFERENCE. Conference on the application of radar and other radio de- 
vices to aid surface navigation opened at London May 7, witk representatives 
present from 22 countries. N. Y. T., May 8, 1946, p. 11; London Times, May 8, 
1946, p. 2. Closed May 22. C.&. Moni stor, May 22, 1946, p22 ` 


9-10 Iray. King Victor Emanuel III abdicated in favor of his son, after a reign of nearly 
46 years. N. Y.T., May 10, 1946. p. 1; London Times,May 10, 1946, p. 4. King 
Humbert IT in a proclamation issued May 10 stated that the election of June 2 
would determine the future form of the State. {He will not take the oath of office 
as King unless the een is ecnfirmed by the secon.) N. Y. T., May 11, 
1946, p. 12. 


11 Pacrric Istanps. Announcement tkat U. S. had made known its desire to obtain . 
sovereignty over the British islands in the Pacific, namely: Canton (at present 
jointly controlled), Christmas and Funafuti. N . Y. T., May 12, 1946, p. 1. Map: 
p. 25. | 


Moutivarrires CONVENTIONS 


Ar Services Transit AGREEMENT. Chicago, Dec. 7, 1944. 
Acceptances: 
Philippine Islands (with reservaszion), 
Venezuela. D. S. B., Apr. 28, 1946, p. 715. 


Are Transrort AGREEMENT. Chicego, Dec. 7, 1944. 
Acceptances: 
Dominican Republic. Jan. 25, 1946. D. S. B., Mar. 10, 1946, p. 377. 
Greece (with reservation) Feb. 28, 1946. D.S. B. , Apr. 28, 1946, p. 71ë; U.S. Aviation 
Eeports, 1946, Supplement, p. 2. 
Venezuela. Mar. 28, 1946. D. S. B., Apr. 23, 1946, p. 715; U. S. Aviation Reports, 
1946, Supplement, p. 2. : 
Article IV, sect. 3 came into force with respect t to China, Feb. 20, 1946. U.S. Aviation 
' Reports, 1946, Supplement, p. 2. 


Aviation. Interim Agreement. Chicago, Dec. 4, 1944, 

Acceptances: 
Dominican Republic. Jan. 25, 1946. D. S. E., Mar. 10, 1946, p. 377. 
Philippine Islands (with reservation). D. S. E., Apr. 28, 1946, p. 715. 
Venezuela. D.S.B., Apr. 28, 1346, p. 715. 

. Reservation withdrawn: ° 
United Kingdom, respecting Dermark. D. S. B., Am 28, 1946, p. 715. 


“Aviation CONVENTION. Chicago, Dec. 7, 1644. 
Ratifications deposited: 
Canada. Feb. 13, 1946. 
- China. Feb. 20, 1946.. . X 
Dominican Republic. Jan. 25, 1946. D. S. B., Mar. 10, 1946, p. 377. 
Peru. Apr. 8, 1946. D. 8S. B., Apr. 28, 1946, p. 715. 


{ 
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INTERNATIONAL BANK FoR RECONSTRUCTION & DSVELOPMENT. Washington, Dec. 27, 1945. 
Status of signatures and deposit of ratifications, as cf Mar. 22, 1946: D. 8. B., March 31, 
1946, p. 523. Text: T. I. A. S. No. 1502. 


INTERNATIONAL MonETARY Funp. Washington, Dec. 27, 1945. Status of signatures and 
deposit of ratifications, as of Mar. 22, 1946: D. S. B., Mar. 31, 1946, p. 528, Text: 
T. I. A. S. No. 1501. 


PRIVILEGES AND Lynronrries, Unrrep Nartons. London, Feb. 13, 1946. 
Draft convention approved by the General Assembly of the United Nations. 
Text, with certain. resolutions: G. B. M. S. No. 6 (1946), Cmd. 6753. 


Sanitary Convention. Paris, June 21, 1926. Amendment, Monisto Jan. 5, 1945. 
Accession: 
Belgium (effective Jan. 25, 1946). D. S. B., Mar. 17, 1946, p. 451. 


SANITARY CONVENTION. Paris, June 21, 1926. Modification, Paris, Oct. 31, 1938. 
Ratification deposited: 
Brazil. July 19, 1945. D. S. B., Feb. 24, 1946, p. 299. 


SANITARY CONVENTION FOR AIR Naviastion. The Hague, apal 12, 1933. Amendment. 
Washington, Jan. 5, 1845. - 
Accession: 
Belgium (effective Jan. 25, 1946). D. S. B., Mar. 17, 1946, p. 451; U. S. Aviation Re- 
ports, 1946, Supplement, p. 3. ` 


SANITARY CONVENTION FOR Am Navieation. The Hague, April 12, 1933. Amendment, 
Washington, Jan. 5, 1945. Protocol, Washington, April 23, 1946. 
Signatures: 
New Zealand, Apr. 23, 1946. 
Belgium (with reservation), Apr. 24, 1946. 
Canada. Apr. 25, 1946. 
Nicaragua. Apr. 26, 1946. 
Great Britain and Northern Ireland. Apr. 29, 1946. 
_ United States (with reservation), Greece, China, Luxembourg, Ecuador, Australia 
(with reservation), Haiti, France. April 30, 1946. 
Text: Cong. Rec. (amily) May 29, 1945, pp. 6080-6031; D. S. B. ane 19, 1946, pp. 869- 
870. 
Came into force between certain countries April 30, 1946: p. 869. 


SANITARY Convention. .Paris, June 21, 1926. Amendment, Washington, Jan. . 5, 1945. 
Protocol, Washington, bis 23, 1946. 
Signatures: 
New Zealand. Apr. 28, 1946. i 
Belgium (with reservation). Apr. 24, 1946. 
Canada. Apr. 25, 1946. - 
Nicaragua. Apr. 26, 1946. 
Great Britain and Northern Irelanc. Apr. 29, 1946. 
United States (with reservation), Greece, China, Luxembourg, Ecuador, Australia 
(with reservation), Haiti, France. Apr. 30, 1946. : 
Text: Cong. Rec. (daily) May 29, 1943, pp. 6029-6030; D. S. B., May 19, 1946, pp. 869- 
870. 
Camie into force between certain states on Apr. 30, 1946: p. 869. 


Suaar PRODUCTION AND MARKETING. Protocol, London, Aug. 31, 1945. 
Promulgation: United States. May 7, 1946. 
Ratification: United States. Apr. 29, 1946. 
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Ratification deposited: United States. May 1, 1946. D. 8. B., May 19, 1946, p. 867. 
Signatures and Text: Cong. Rec. (daily) Apr. 17, 1946, pp. 3945-3946, 


TELECOMMUNICATIONS. Bermuda, December 4, 1945. Came into force between all 
signatories following recent acceptances by Australia and the United Kingdom. D.S. B., 
Apr. 28, 1946, p. 714. : 


Trape MARES REGISTRATION. Madrid, Ap>. 14, 1891. Revision, London, June 2, 1934. 
Adhesion: Luxembourg (effective March i, 1946): D. S. B., March 31, 1946, p. 514. 


U. N. E. S.C. O. London, Nov. 16, 1945. 
Acceptance deposited: Great Britain. Fab. 20, 1946, D. S. B., March 31, 1946, p. 508. 


U. N. R. R. A. Washington, Nov. 9, 1943 
Ratification: 
Uruguay. Aug. 15, 1945. 
Ratification deposited: 
Uruguay. Jan. 8, 1946. D. S. B., Feb. 24, 1946, p. 281. : 


UNIVERSAL POSTAL CONVENTION. Buenos Aires, May 23, 1939. 
Adherence: Czechoslovakia (effective Jun2 28, 1945). D. S. B., March 3, 1946, p. 350. 


War Crimes. London, August 8, 1945. ` 
Accessions: 
— India (effective Dec. 22, 1945). 
Uruguay (effective Dec, 11, 1945). D. 5. B., June 2, 1946, p. 954, 


Doroty R. DART 


JUDICIAL. DECISIONS | 
JOYCE v. DIRECTOR OF’ PUBLIC PROSECUTIONS * 


——— HOUSE OF LORDS 
[February 1, 1946]! 


Held, (1) that an alien who had fesided in this country sould be guilty of treason in respect of “~ 
an act committed outside the realm; that the appellant while in the realm owed allegiance to 
the Crown; that by the receipt of the passport he-extended the duty of allegiance beyond the 
‘moment when he left the shores of this country; and that so long as he. held the passport he 
was, within the meaning of the statute of 1351, a person who, if he adhered to the King’s 
enemies in the realm or elsewhere, committed an act of treason; (2) that the Courts had 
jurisdiction to try the appellant; (3) that from the summing-up the jury could not have 
failed to appreciate that it was for them to consider whether the passport remained at all 
times in the possession of the ape ; (4) that as the appellant had admittedly adhered 
to the King’s enemies outside the realm he had been rightly convicted of treason. 

Tus Loro CHaNcELLOR.—My Lords, on November 7, 1945, the Court of 
Criminal Appeal dismissed the appeal of the appellant, William Joyce, who 
had on September 19, 1945, been convicted of high treason at the Central 
Criminal Court and duly sentencad to death. The Attorney-General certi- 
fied under section 1 (6) of the Criminal Appeal Act, 1907, that the decision 
of the Court of Criminal Appeal involved a point of law of exceptional publie 
importance and that in his opinion it was desirable in the public interest 
that a further appeal should be brought. Hence this appeal is brought to 
your Lordships’ House. And, though in accordance with the usual practice 
the certificate of the Attorney-General does not specify the point of law 
raised in the appeal, it is clear that the question for your Lordships’ deter- 
mination is whether an alien who has been resident within the realm can 
be held guilty and convicted in this country for high treason in respect of 
acts committed by him outside the realm., This is, in truth, a question of 
law of far-reaching importance. 

The appellant was charged at the Central Criminal Court on three counts, 
on the third of which only he was convicted. That count was as follows: 

Statement of offence. 

High treason by adhering to the King’s enemies elsewhere than in the 
King’s realm, to wit, in the German realm, contrary to-the Treason Act, 
1351. ) 

Particulars of offence. 

William Joyce, on September 18, 1939, and on divers other. days thereafter 
and between that day and July 2, 1940, being then—to wit, on the several 
days—a person owing allegiance to our Lord the King, and whilst on the 
said several days an open and public war was being prosecuted and carried 


*The Times Law Reports, Vol. 62, No. 10, p. 208. 
1 Decision was reported on December 18, 1945; this JOURNAL, Vol. 40, No. 1 (January, 
1946), p. 210, and note. 
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on by the German realm and its subjects against our Lord the King and his 
subjects, then and on the said several days traitorously contriving and 
intending to aid and assist the said enemies of our Lord the King against our 
Lord the King and his subjects did <raitorously adhere to anc aid and com- 
fort the said enemies in parts beyond the seas without the reakn of England, | 
to wit, in the realm of Germany by droadcasting to the subjects of our Lord’ 
the King propaganda on behalf of the said enemies of our Lord the King. 

The first and second counts, on which the appellant was found not guilty, 
were based on the assumption that he was at all material times a British 
subject. This assumption was proved to be incorrect; therefore on these 
counts the appellant was rightly acquitted. 

‘The material facts are few. The appellant was born in the United States 
of America in 1906, the son of a naturalized American citizen who had 
previously’ been a British subject by birth. He thereby became himself a 
natural born American citizen. At about three years of age hə was brought | 
to Ireland, where he stayed until about 1921, when he cam- to England. . 
He stayed in England until 1939. He was then 33. years of age. He was, 
brought up and educated. within the King’s Dominions, and he settled there. 
On July 4, 1933, he applied for a British passport, describing himself as a- 
British subject by birth, born in Galway. He asked for the pessport for the 
purpose of holiday touring in Belgiurn, France, Germany, Switzerland, Italy, 
and Austria. He was granted the passport for a period of five years. The 
document was not produced, but. its contents were duly proved. In it he - 
was described as a British subject. On September 26, 1988, he applied for a- 
renewal of the passport for a period of one year. He again dezlared that he | 
was a British subject and had not lost that national status. His application . 
was granted. On August 24, 1939, he again applied for a renewal of his 
passport for a further period of one year, repeating the sam2 declaration. 
His application was granted, the passport, as appears from the endorsement 
on the declaration, being extended to July 1, 1940. ; 

' On some day after August 24, 1939, the Appellant left the eae The 
exact date of his departure was not proved. On his arrest in bhe year 1945 
there was found on his person a ‘work book” issued by the German State 
on October 4, 1939, from which it appeared that he had been employed by | 
the German Radio Company of Berlin as an announcer of English news from 
September 18, 1939. In this document his nationality was stated to be 
“Great Britain” and his special qualification “English.” Is was proved 
to the satisfaction of the jury that he had at the dates alleged in the-indict- 
ment broadcast propaganda on behalf of the enemy. He was found guilty 
accordingly. From this verdict an appeal was brought to the Court of 
Criminal.Appeal, and L think it right. to set out the grounds of that appeal. 
They were as follows: 

1. The Court wrongly assumed jucisdiction to try an alien for an offence 
against British law committed in a orem country. 2..Tke J udge was 
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wrong in law and misdirected the jury in directing them that the appellant 
owed allegiance to his Majesty the King during the period from September 
18, 1939, to July 2, 1940. 3. That there was no evidence that the renewal 
of the appellant’s passport afforded him or was capable of affording him 
any protection, or that the appellant ever availed himself or had any inten- 
tion of availing himself of any such protection. 4. If (contrary to the 
appellant’s contention) there were any such evidence, the issue was one for 
the jury and the Judge failed to direct them thereon. 

The Court of Criminal Appeal, as I have already said, dismissed the 
appeal, and it will be convenient if i deal with the grounds of appeal in the 
same order as did that Court, first considering the important question of 
law raised in the second ground. ‘The House is called on in the year 1945 
to consider the scope and effect of a statute of the year 1351, the 25th year 
of the reign of Edward III. That statute, as has been commonly said, and 
as appears from its terms, was itself declaratory of the common law. Its 
language differs little from the statement in Bracton: see 2 Bract., p. 258, 
cited in Stephen’s History of the Criminal Law (vol. 2, p. 243). It is 
proper to set out the material parts. It runs thus: ‘‘ Whereas divers opinions 
have been before this time in what case treason shall be said and in what 
not, the King at the request of the Lords and Commons hath made a declara- 
tion in the manner as hereafter followeth: that is to say (amongst other 
things) if a man do levy war against our Lord the King in his realm or be 
adherent to the King’s enemies in his realm, giving them aid and comfort 
in the realm or elsewhere” then (I depart from the text and use modern 
terms) he shall be guilty of treason. It is not denied that the appellant has 
adhered to the King’s enemies giving them aid and comfort elsewhere than 
in the realm. On this part of the case the single question is whether, having 
done so, he can be, and in the circumstances of the case is, guilty of treason. 
Your Lordships will observe that the statute is wide enough in its terms 
to cover any man anywhere, “if a man co levy war,” etc. Yet it is clear 
that some limitation must be-placed on the generality of the language, for 
the context in the preamble poses the question “in what case treason shall 
be said and in what not.” It is necessary then zo prove not only that an act 
was done but that, being done, it was a treasonable act.: This must depend 
on one thing only——namely, the relation in which the actor stands. to the 
King to whose enemies he adheres. An act that is in one man treasonable 
may not be so in another. 

In the long discussion which your Toos hare heard on this part of 
the case attention has necessarily been concentrated on the question of 
allegiance. The question whether a man can be guilty of treason to the 
King has been treated as identical with the question whether he owes alle- 
giance to the King. An act, it is said, which is treasonable if the aator owes 
allegiance, is not treasonable if he does not. As æ generalization, this is 
undoubtedly true and is supported by the language of the indictment, but 
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it leaves undecided the question by whom allegiance is owec, and I shall ask 
your Lordships to look somewha; more deeply into the principle on which 
this statement is founded, for it is by the application of the principle to 
changing circumstances that our law has developed. I: is not for his 
Majesty’s Judges to create new offences or to extend any penal law, and 
particularly the law of high treason, but new conditions may demand a 
reconsideration of the scope of tae principle. It is not an extension of a 
penal law to apply its principle to circumstances unforeseen at the time of 
ita enactment, so long as the case is fairly brought within tts language. 

I have said that the question for consideration is bound tp with the ques- 
tion of allegiance. Allegiance.is owed to their Sovereign Lord the King by 
his natural born subjects; so it is by thcse who, being aliens, become his sub- 
jects by denization or naturalization (I will call them all ‘naturalized sub- 
jects”); so it is by those who, being al:ens, reside within the King’s realm. 
Whether you look to the zeudal law for the origin of this. conception, or 
find it in the elementary necessities of any political society, it is clear that 
fundamentally it recognizes the need cf the man for proteztion and of the 
Sovereign Lord for service. Pratectio trahit subjectionem et subjectio pro- 
tectionem. All who were brought within the King’s protection were ad fidem 
regis; all owed him allegiarce. The tcpie is discussed with much learning 
in Calvin's case ((1608) 7 Co. Rep. 1a). | 

The natural born subject owes allegiance from his birth, the naturalized 
subject from his naturalization, tha alien from the day when he comes within 
the realm. By what means and when can they cast off ellegiance? The 
natural born subject cannot at common law at any time cast it off. Nemo 
potest exuere patriam is a fundamental maxim of the law from which relief 
was given only by recent statutes. Mor can the naturalized subjects at 
common law. It is with regard to the alien resident within the realm that 
the controversy in this case arises., Admittedly he owes allegiance while he 
is so resident, but it is argued that his allegiance extends no further. 

Numerous authorities were cited by counsel: for the appellant in which it 
is stated without any qualification or extension that an alier owes allegiance 
so long as he is within the realm, and it has been argued with great force 
that the physical presence of the alien actor within the realm is necessary 
to make his act treasonable. It is implicit in this argumant that during 
absence from the realm, however brief. an alien ordinarily resident within 
the realm cannot commit treason; that he cannot in any c:rcumstances by 
giving aid and comfort to the King’s enemies outside the rea_m be guilty of a 
treasonable act. In my opinion tkis which is the necessary and logical state- 
ment of the appellant’s case is not only at variance with the principle of the 
law, but is inconsistent with authority which your Lordships cannot 
disregard. a l - 

_ I refer first to authority. It is said in Fosters Crown Cases (3rd ed., 
p. 183): “Local allegiance is founded in the protection a foreigner enjoyeth 
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for his person, his family or effects, during his residemce here; and it ceaseth 
whenever he withdraweth with his family: and effects.” And then (at 
p. 185) comes the statement of law on which the vassage I have cited is 
clearly founded. “Section 4. And if such alien, seeking the protection of 
the Crown, and having a family and effects here, should, during a war with 
his native country, go thither, and there adhere to the King’s enemies for 
purposes of hostility, he might be dealt with as a traitor. For he came and 
settled here under the protection of the Crown; and. though his.person was 
removed for a time, his effects and family conzinusd still under the same 
protection. This rule was laid down by all the Judges assembled at the 
Queen’s Command January 12, 1707.” 

The author has a side note against the last line of this passage “MSS. 
Tracey, Price, Dod and Denton.” These manuscripts have not been traced, 
but their authenticity is not questioned. It is indeed impossible to suppose . 
that Sir Michael Foster could have incorporated such a statement except 
on the surest grounds, and it is to ke noted that he accepts equally the fact 
of the Judges’ resolution and the validity of its content. This statement 
has been repeated without challenge by numerous authors of the highest 
authority—for example, Hawkins’ Pleas of the Crcwn ((1824), vol. I, p. 8, 
n. (2)). East’s Pleas of the Crown ((1803) vol. L, p. 52), Chitty on the 
Prerogatives of the Crown ((1820) pp. 12, 13°. It may be said that the 
language of some of these writers is not that of enthusiastic support, but 
neither in the textbooks written by the great masters of this branch of the 
law, or in any judicial utterance, has the statement >een challenged. More- 
over, it has been repeated without any criticism -n our own times by Sir 
William Holdsworth, whose authority on such a master is unequalled: see his 
article in Halsbury’s Laws of England (2nd ed., vol. 6, “Constitutional 
Law,” p. 416; note (t)). .Your Lordships can give no weight to the fact 
that in such cases as Johnstone v. Pedlar (37 The Times L.R.: 870; [1921] 
2 A.C. 262) the local allegiance of an alien is stated without qualification to - 
be coterminous with his residence within the realm. The qualification which 
we are now discussing was not relevant to the issue nor brought to the mind 
of the Court. Nor was the Judges’ resolution referred to, nor the meaning 

_of “residence” discussed. 

In my view, therefore, it is the law that in the case supposed in the resolu- 
tion of 1707 an alien may be guilty of treason for an act committed outside 
the realm. The reason which appears in the resolu-ion is illuminating. The 
principle governing the rule is established by the exception: “though his 
person was removed for a time his family and effects continued under the 
same protection” that is, the protection of the Crown. The vicarious 
protection still afforded to the family, which he had left behind in this 
country, required of him a continuance of his fidelity. It is thus not true 
to say that an alien can never in law be guilty of treason to the Sovereign 
of this realm in respect of an act committed outside the realm. 
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Here no question arises of a vicarious protection. There is no evidence 
that the appellant left afamily or effects behind him when he left this realm. 
I do not for this purpose regard parents or brothers or sisters as a family. 
But though there was no continuing protection for his family or effects, of 
him, too, it must be asked, whether there was not such protection -still 
afforded by the Sovereign as to require of him the continuance of his alle- 
giance. The principle which runs through feudal law, and what I may 
perhaps call constitutional law, requirea on the one hand protection, on the 
other fidelity: a duty of the Sovereign Lord to protect, a duty of the liege or- 
subject to be faithful. ‘Treason, trahison, is the betrayal of a trust; to be 
faithful to the trust is the counterpart sf the duty to protect. It serves to 
illustrate the principle which I heve stated that an open enemy who is an 
alien, notwithstanding his presence in the realm, is not within the protection, 
nor therefore within the allegiance, of the Crown. -He dos not owe allé- 
glance because, although he i is = the realm, ‘he is not under the over 
eign’s protection. 

The. question, then, is coe this oides is to be amiei to e circum- 
stances of the present case. . I have alrsady stated the material facts with 
regard to the appellant’s residence in shis country, his applications for a 
passport and the grant of such passport <0: him, and'I need ‘not.restate them. 

I do not think it necessary in ths case to determine what for the purpose 
ofthe doctrine, whether stated with or without qualifications, constitutes for 
an alien “residence”. within the realm. It would, I think, bè strangely 
inconsistent with the robust and vigorous common sense of the common law 
to suppose that an alien quitting his residence in this country, and tempo- 
rarily on the high seas beyond territorial waters, or at some even distant 
spot now brought within speedy reach, and thera adhering and giving aid to 
the King’s enemies, could do. so with impunity. In the present case the 
appellant had long resided here and appears to have had mary ties.with this 
country, but I make no assumption one way: or another about. his intention 
to return, and I do not attach any importance to the fact that the original 
passport application and, therefore, presumably the renewals also were for 
“holiday touring.” - The material facts are these, that being for long resident 
here and owing allegiance he appliec for and obtained a passport and, leaving 
the realm, adhered to the King’s ensmies. It does not matter that he made 
false representations as to his status, asserting that he was a British subject 
by birth, a statement that he was afterwards at. pains to disprove. It may 
be that, when he first made the statement, he thought it was true. Of this 
there is no evidence. .The essential fact is that he got Se and I 
now examine its effect. 

- The actual passport issued to the anvan hes aot been sudet but its 
‘contents have been duly proved. The terms of a passport are familiar. It 
is thus described by Lord Alverstcne, C. J., in Rex v. Brailsford (21. The 
Times L.R. 727, at p. 729; [1905] 2 K.B. 730, at p. 745): “It is a document 
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issued in the name of the Sovereign on the responsibility of a Minister of the 
Crown toa named individual, intended to be presented to the Governments 
of foreign nations and-to be used for that individua.’s protection as a British 
subject in foreign countries.” By its terms it requests and requires in the 
name of his Majesty all those whom it may conce-:n to allow the bearer to 
pass freely without let or hindrance and to afford him every assistance and 
protection of which he may stand in need. It is, I think, true that the 
possession of a passport by a British subject does nat increase the Sovereign’s 
duty of protection, though it will make his path easier. For him it serves 
as a voucher and means of identification. ` But the possession of a passport 
by one who is not a British subject gives him rights, and imposes on the 
Sovereign obligations, which would otherwise not be given or imposed. - It 
is immaterial that he has obtained it by misrepreseatation and that he is not 
in law a British subject. By his own act he has maintained the bond which 
while he was within the realm bound him te his Sovereign. The question is 
not whether he obtained citizenship by obtaining the passport, and whether 
by its receipt he extended his duty of allegiance beyond the moment when 
he left the shores of tkis country. -As one owing allegiance to the King he 
sought and obtained the protection of the King fo: himself while ebroad. 

Your Lordships were pressed by counsel for the appellant with a distinc- 
tion between the protection of the law and the protection of the Sovereign, 
and he cited many passages from the books in which the protection of the law | 
was referred to as the counterpart of the duty oi allegiance.. On this he 
based the argument that, since the protection of tae law could not be given 
outside the realm to an alien, he could not outside the realm owe any duty. 
This argument, in my opinion, has no substance. ` In the first place reference 
is made as often to the protection of the Crown or Sovereign or Lord or Gov- 
ernment as to the protection of the law, sometimes also to protection of the 
Crown and the law. In the second place it is historically false to suppose 
that in olden days the alien within the realm looked to the law for protection 
except in co far as it was part of the law that the King could by the exercise 
of his prerogative prozect him: It was to the King that the alien looked 
and to his dispensing power under the prerogativ>. It is not necessary to 
trace the gradual process by which the civic rights and duties of a resident 
alien became assimilated to those of the natural born subject; they have, in 
fact, been assimilated. but to this day there will >e found some difference. 
It is sufficient to say that, at the time when the common law established 
between Sovereign Lord and resident alien the reciprocal duties of protection 
and allegiance, it was to the personal power of the Sovereign rather than to 
the law of England that the alien looked. It is not, therefore; an answer 
to the Sovereign’s claim to -fidelity from an alien without the realm who 
holds a British passport that there cannot be exterded to him the protection 
of the law. : ae 

What is this. protection on which the claim to fidelity is founded? To me 
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it appears that the Crowr. in issuing a passport i is assuming gn onerous bur- 
den, and the holder of ¢ passport is acquiring substantial privileges. A 
well-known writer on international law said (See Oppenheim’s International 
Law, 4th ed., vol. I, p. 55€): “By a universally recognized customary rule of 
the law of nations every State holds the right of protection aver its citizens 
abroad.” This rule thus recognized may be asserted by tie holder of a 
passport. which is for him the outward title of his rights. It is true that the 
measure in which the State will exercise its right lies in its discretion. But 
_with the issue of the passport the first step is taken, Armed with that 

document the holder mey demand of foreign Governments that he be 
treated as a British subject, and even in the territory of a hostile State may 
claim the intervention of the protecting Power. I would maze it clear that 
it is no -part of the case for the Crown that the appellant is debarred from 
alleging that he is not a Eritish subject. The contention is g different one: 
it is that by the holding of a passport he asserts and maintains the relation 
in which he formerly stood, claiming the continued protection of the Crown 
and thereby pledging the zontinuance of his fidelity. 

In these circumstances I.am cleerly of opinion that so long as he holds 
the passport he is within the meaning of the statute a mar who, if he is 
adherent to the King’ s enemies in the realm or elsewhere, commits an act of 
treason. — 

There is one oet aspect of this part al the case with which I must deal. 
It is said that there is nothing to prevent an alien from withdrawing from his 
allegiance when he leaves the realm. I do not dissent from tlis as a general 
proposition. It is possible that he may do so even though he has obtained a 
passport. But that is a hypothetical case. Here there was no suggestion 
that the appellant had surrendered his passport or taken any other overt, 
step to withdraw from his allegiance, unless indeed reliance is placed on the 
act of treason itself as a withdrawal. That, in-my opinion, he cannot do. 
For such an act is not inconsistent with his still availing himself of the 
passport in other countries than Germany and possibly even in Germany 
itself. It is not to be assumed that. the British authorities could imme- 
diately advise their representatives abroad or other foreign Governments 
that the appellant, though the holder of a British passport, was not entitled 
to the protection which it appeared to afford. Moreover, the special value 
to the enemy of the appeliant’s services as a broadcaster was that he could | 
be represented as speaking as a British subject, and his German work book 
showed that it was in this character that he was employed, for which his 
passport was doubtless accepted as the voucher. 

The second point of appeal (the first in formal order) was that in any 
case no English Court has jurisdiction to try an alien for a crime committed 
abroad, and your Lordshirs heard an exhaustive argument on the construc- 
tion of penal statutes. Tere is, I think, a short answer to ths point. . The 
statute in question deals i the crime of treegon commitzed within or, 
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as was held in Rex v. Casement (32 The Times L.R. 667; [1917] 1 K.B. 98), 
without the realm. Itis general in its terms and I see no reason for limit- 
ing its scope except in the way which I indicated earlier in this opinion— 
namely, that, since it is declaratory of the crime of treason, it can apply 
only to those who are capable of committing that crime. No principle of 
comity demands that a State should ignore the crime of treason committed 
against it outside its territory. On thé contrary, a proper regard for its 
own security requires that all those who commit that crime, whether they 
commit it within or without the realm, should be amenable to its laws. I 
share to the full the difficulty experienced by the Court of Criminal Appeal 
in understanding the grounds on which this submission is based, so soon as 
it has been held that an alien can commit, and that the appellant did com- 
mit, a treasonable act outside the realm. I concur in the conclusion and 
reasons of that Court on this point. 

Finally (and these are the 3rd and 4th grounds of appeal to the Court of 
Criminal Appeal), it was urged on behalf of the appellant that there was no 
evidence that the renewal of his passport afforded him or was capable of 
affording him any protection, or that he ever availed himself, or had any 
intention of availing himself, of any such protection, and that if there was 
any such evidence the issue was one for the jury and the Judge failed to 
direct them thereon. 

On these points too, which are eminently matters for the Court of Criminal 
Appeal, I agree with the observations of that Court. The document speaks 
for itself. It was capable of affording the appellant protection. He applied 
for it and obtained it, and it was available for his use. Before this House 
the argument took a slightly different turn. For it was urged that there ` 
was no direct evidence that the passport at any material time remained in — 
the physical possession of the appellant, and that on this matter the jury 
had not been properly directed by the Judge in that he assumed to determine 
as a matter of law a question of fact which it was for them to determine. 
This point does not, in this form at least, appear to have been taken before 
the Court of Criminal Appeal and your Lordships have not the advantage 
of knowing the views of the experienced Judges of that Court on it. Nor, 
though the importance of keeping separate the several functions of Judge 
and jury in a criminal trial is unquestionable, can I think that this is a 
question with which your Lordships would have had to deal in this case, 
if no other issue had been involved. For.it is clear that here no question 
of principle is involved. The narrow point appears to be whether in the 
course of this protracted and undeniably difficult case the Judge removed 
from the Jury and himself decided a question of fact which it was for them to 
decide. This is a matter which can only be determined by a close scrutiny 
of the whole of the proceedings. 

This is a task which in the circumstances of this case your Lordships have 
thought fit to undertake. I do not propose to examine in detail the course 
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of the trial and the summing up of the Judge, though I may perhaps be 
permitted to say that it was distinguished by conspicuous care and ability 
on his part: But having read the whole of the proceedings I have come to 
the clear conclusion that the Judge’s summing up is not op2n to the charge 
ef misdirection. It may well be that there are passages in it which are 
open to criticism. But the summing up must be viewed as g whole, and on 
this view of it I am satisced that the jury cannot have failed to appreciate 
and did appreciate that it was for tbem to consider whether the passport 
remained at all material -imes in the possession of the appellant. On this 
question no evidence could be given by the Crown, and for obvious reasons 
no evidence was given by the appellant. It has not been suggested that the 
inference could not fairly be drawn from the proved facts if the jury thought 
fit to draw it, and I think that they understood this and did draw the 
inference when they returned the general verdict of “Guilty.” 

This point, therefore, also fails. 

My Lords, I am askec by my noble and learned friend Lord Simonds to 
say that he concurs in the opinion which I have just read. 

Lory Macminntan.—My Lords, I have had the advantage of adni in 
print the opinion which has just been delivered. by the Lord Chancellor. 
I am in entire agreemenz with him. 

Lorp Wricut.—I also have had the same advantage. I fully agree 
“with and concur in the opinion which has just been delivered by the Lord 
Chancellor. 

Lorn Portrer.—My Lords, I have already stated that I agree witli your 
Lordships in-thinking that the renewal of William Joyce’s passport; obtained 
on August 24, 1939, was evidenca from which a jury mizht, have inferred 
that he retained that document for use on and after September 18, 1939, 
when he was proved firs; to have adhered to the enemy, and therefore I can 
deal with this part of hs appeal very shortly. It is undisputed law that a 
British subject always, and-an alien while resident in this country, owes 
allegiance to the British Crown and, therefore, can be guilty of treason. 
The question, however, remains whether an alien who has ‘been resident 

here, but leaves the country, can, while abroad, commit an act of treason. 
- The allegiance which he owes while resident in this country is recognized 
in authoritative textbooks and the relevant cases to be owed because, as 
- Hale’s Pleas of the Crown ((1800) vol. 1, p. 58) says, “tke subject hath his 
protection from the Kirg and his laws.” If, then, he has protection he owes 
allegiance, but the quadity of the protection required has still to be deter- 
mined. On behalf of the appellant it was strenuously contended that unless 
the alien was enjoying the protection of British law he owed no allegiance. 
I think that this is to narrow the obligation too much. Historically the 
protection of the Crown through its. dispensing power was affordéd to the 
alien in this country earlier than the legal protection which came later. 
Therefore any protection, whether legal or administrazive, would in my 
view be enough to require a corresponding duty of allegiance. 
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It was said in the second place, however, that in no case could an alien, 
however long he had been resident here, commit an act of treason while he 
was abroad. This argument again seems to me to limit unduly the extent 
of his obligation. It is in contradiction of the resolution of the Judges in 
1707, wheredy it was declared that if an alien who has been resident here 
goes abroad himself, but leaves his family and effects here under the same 
protection, the duty (that is, of allegiance) still continues. Thus resolution 
has been-criticized as being merely the opinion of the Judges in consultation 
with prosecuting counsel, and not given as a decision in any case. The 
criticism is true, but the resolution has been repeated in textbook after 
textbook of high authority, and, though not authoritative as a legal deci- 
sion, it still has the weight of its repetition by great lawyers and the fact 
that it is nowhere challenged. Foster, Hale, East, Hawkins, Chitty and 
Bacon all set it out. Blackstone alone omits it, but Blackstone was giving a 
general view of the laws of England, and an omission to set out a particular 
extension of the general rule is not necessarily a denial of its existence. 
Equally the fact that many cases also state only the general rule in cases 
where no more is required is not a denial of the existence of certain modifi- 
cations or extensions of it, 

It is true that even in the case with which the resolution deals the alien, 
though absent himself, is vicariously protected by the laws of this country 
in the person of his family and effects, but it is still no more than protection. ` 
Does, then, tie possession of a passport afford any such protection as that 
contemplated by the rule? I think it does. Even after war is declared 
some protection could be afforded to holders of British passports through 
the protecting power; and, aggin, rt would be useful and afford protection 
in neutral countries. “It will be well to consider what a passport really is,” 
said Lord Alverstone, C. J., in Rez v. Brailsford (21 The Times L.R. 727, at 
p. 729; [1905] 2 K.B. 730, at p. 745). ‘It is a document issued in the name 
of the Sovereign on the responsibility of a Minister of the Crown to a named 
individual, intended to be presented to the Governments of foreign nations 
and to be used for that individual’s rotection as a British subject in foreign 
countries.” And the late Sir William Malkin in the Law Quarterly Review 
((1933) vol. 49, p. 493) speaks of “the extensive, though perhaps somewhat 
ill-defined, branch of international law which may be called .. . the 
diplomatic protection of citizens abroad.” 

It must be remembered that the matter to. be determined is not kaher 
the appellant took on himself a new allegiance, but whether he continued 
an allegiance which he had owed for some 30 years, and a lesser amount of 
evidence may be required in the latter than in the former case. I cannot 
think that such a resident can in war-time pass to and fro from this country 
to a foreign jurisdiction and be permitted by our laws to adhere to the 
enemy there without being amenable to the law of treason. I agree with 
your Lordships, also, in thinking that if an alien is under British protection 
he occupies the same position when abroad as he would occupy if he were a 
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British subject. Each of them owes allegiance, and in so doing each is 
subject to the jurisdiction of the British Crown. ‘The law cf nations does 
not prevent a State from exercising jurisdiction within its own territory over 
its subject travelling or residing abroad, since they remain under its personal 
supremacy ”: Oppenheim’s International Law (5th ed., vol. 1, p. 266). 
Moreover, in Rex v. Casement (32 The Times L.R. 667; [1917] i K.B. 98) 
the point was directly decided in the case of a British subject who committed 
the act of adhering to the King’s eremies abroad, and the decision was not 
seriously controverted before your. Lordships. 

But, my Lords, though the renewing of a passport might in a proper case 
lead to the conclusion that the possessor, though absent from the country, 
continued to owe allegiance to the British Crown, yet in my view the ques- 
tion whether that duty was still in existence depends on the circumstances 
of the individual case and is a matter fcr the jury to determine. In the pres- 
ent case, as I understand him, the Judge ruled that in law the duty of 
allegiance continued until the protection given by the passport came to an 
end—that is, in a year’s time—or at any rate until after the first act of ad- 
hering to the enemy, which I take to be the date of the appellant’s employ- 
ment as a broadcaster by the German State on September 18, 1939. i 

The Court of Criminal Appeal took, I think, the same view, but since your 
Lordships, as I understand, think otherwise, I must set out the facts as I 
see them. The appellant, admittedly an American subject, but resident 
within this realm for some 30 years, applied for and obtained a passport 
as a British subject in 1933. This document continued to be effective for 
five years, and was renewed in 1938 and again on August 24, 1939. Exten- 
sions are normally granted for one year, and that given to the appellant 
followed the normal course. It would, I think, not be an unnatural infer- 
ence that he used it in leaving England and entering Germany, but in fact 
nothing further was proved as to the appellant’s movements, save that his 
appointment as broadcaster by the German State, dated September 18, 
1939, was found in his possession when he was captured, and that at any 
rate by December 10 he had given his first broadcast. Nothing is known 
as to the passport after its.issue, and it has not since been found. 

For the purpose of establishing what the Judge’s ruling was, I think it 
necessary to quote.his own words to the representatives of the Crown and of 
the prisoner before they addressed the jury. They are as follows: ‘I shall 
direct the jury on count 3” (the only material count) “that on August 24, 
1939, when the passport was applied for, the prisoner beyond a shadow of 
doubt owed allegiance to the Crown of this country and thai on the evidence 
given, if they accept it, nothing happened at the material time. thereafter 
to put an end to the allegiance that he then owed. It will remain for the 
jury, and for the jury alone, as to whether or not at the relevant dates he 
adhered to the King’s enemies with intent to assist the King’s enemies. If 
both or either of you desire to address the jury on that issue, of course, now 
is your opportunity.” . 
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After that ruling both counsel proceeded to address the jury, the defense 
submitting that the appellant had not adhered tc the King’s enemies, the 
 Attorney-Ganeral that he had. No. other topic was touched on by either 
of them, and in particular no argument was addressed. to the ‘question 
whether the appellant still had the passport in his possession and retained 
it for use, ar whether he still owed allegiance to the British Crown. After 
counsel’s address to the jury the Judge summed up, and again I think I 
must quote some passages from his observations. One such is: 

“Under that count (that is, count 3) there are two matters which have 
got to be established by the prosecution beyond all reasonable doubt... . 
The first thing that the prosecution have to establish is that at the material 
time the prisoner,. William Joyce, was a person owing allegiance to our 
Lord the King. Now, fin] my view, I have already intimated... as a 
matter of law, is, if you as a jury accept the facts which have been proved 
in this case beyond contradiction—of course you are entitled to disbelieve 
anything if you wish—if you accept the facts which have been proved and 
not denied in this case, then at the time in question, as a matter of law, this 
man William Joyce did owe allegiance to our Lord tie King, notwithstanding 
the fact that he was not a British subject at the material time. Now, 
members of the jury, although that is a matter fo? me entirely and not for 
you, I think it will be convenient if I explain quize shortly the reasons by 
which I have arrived at that view, partly for your assistance, explanation 
and perhaps for consideration hereafter in the event of this case possibly 
going to a higher Court.” Again, he said: “None the less I think it is the 
law that if a man who owes allegiance by having made his-home here, having 
come to live here permanently, thereby acquiring allegiance, as he un- 
doubtedly does, if he then steps out of this realm armed with the protection 
which is normally afforded to a British subject—improperly obtained, it 
may be, but none the less obtained . . . using and availing himself of the 
protection of the Crown in an executive capacity which covers him while he 
is abroad, then in my view he has not thereby divested himself of the alle- 
giance which he already owed.” 

Later he zaid: ‘‘So between August 24 and September 18, 1939, armed 
with a British passport, he had-somehow entered Germany. Now, members 
of the jury, thereafter up until July 2, 1940, when his passport ran out, he 
remained under such protection as that passport could afford him during his 
stay in. Europe.” He further said: “I do not think I am in any way extend- 
ing the principles of the law in saying that a man who in this way adopts and 
uses the protection of the Sovereign, to whom he has already acquired an 
allegiance, remains under that allegiance and is guilty of treason if he ad- 
heres to the King’s enemies. Members of the fury, I accordingly pass 
from that aspect of the matter; that is my responsibility. I may be wrong; 
if I am I car: be corrected. My duty is to tell you what I believe to be the 
law on the subject, and that you have to accept from me, provided you 
believe those facts about the passport, going abroad and so forth. If you 
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do not believe that, you are entitled to reject it and say so, because you are 
not bound to believe everything; but if you accept the uncontradicted evi- 
dence that has been given, then in my view that shows that this man at the 

material time owed allegiance to tke British Crown. Now if that is so, 

then the matter passes irto your hands, and from now onwards F am dealing 

with matters which are your concern and your concern alone, with which 

I have got nothing to dc; they are matters of fact, and the onus of proving. 
those facts is upon the prosecution from first to last, and it never shifts. 

Now what have they gct to prove? They have got to prove that during 

this period, as I have already: indicated, this man adhered to the King’s 
enemies without the realm—namely, in Germany. x 

The Judge then referred to a broaccast, of which there was Gnoontradicted 
evidence that it had been made before December 10, 1939; to the prisoner's 
engagement as a German broadcaster to Britain; and io tke prisoner’s 
statement, which was put in evidence by the Crown and from which I need 
only quote the words: ‘Realizing, however, that at this critical juncture I 
had declined to serve Britain, I drew the logical conclusicn that I should have: 
no moral right to return to that country of my own free will and that it- 
would be best to apply for German citizenship and make my permanent home’ 
in Germany.” After reading the statement the judge added: “I think that 
is the whole of the very short material upon which you have to come to the: - 
conclusion as to whether or not it is proved to your satisfaction beyond all 
reasonable doubt that during the period in question this man adhered to 
the King’s enemies, comforted and aided them with intent to assist them, 
and that he did so voluntarily. ae are the matters pee on have to. 
consider.’ 

I think that I have quoted all-the ‘eater passages (si the. summing up, 
and I cannot read the words of the Judge as doing other than ruling that in 
law the appellant contixued to owe allegiance to his Majesty -on September 
18, 1939, on December 10, 1939, and indeed until July 2, 1940, and leaving 
- to the jury only the question whether during this period the appellant ad-. 
hered to the King’s enemies. The passage in the summing up containing the 
words, “provided you kélieve those facts about the passport, going abroad 
4 ‘and so forth,” in my opinion merely instructed the jury that they bad to be 
satisfied that the accused man did obtain a renewal of his passport, did: go 
abroad, and did make a statement, bui that, if they were so satisfied, ‘then 
in law the prisoner conzinued to. owe sllegiance at all material times after 
he left this country. If it means more than this, I should regard it-as a 
totally inadequate direction of what must be proved to show that the 
allegiance continued after he left this country. But I do not think that it 
does mean more than I have indicated. | 

As I have stated, the renewal of the passport on August 24, 1939, was, 
in my view, evidence from which a jury might’ infer the continuance of the 
duty of allegiance. What the prosecution have to show is that that duty - 
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` continued at least until September 18. The Judge, as I see it, regarded the 
renewal as proving conclusively that the duty continued until the passport 
ceased to be valid, unless some action on the part of the Crown or the ap- 
pellant was proved which would put an end to its protection. 

The Court of Criminal Appeal, in my opinion, took the same view. Their 
words were: “We have to look at the evidence in this case, and on that evi- 
dence to decide whether the trial Judge was right or wrong in holding as a 
matter of law that on September 18, 1939, and between that date and 
July 2, 1940, this appellant did owe allegiance to the King. Now we agree 
with Mr. Justice Tucker, that the proper way of approaching that question — 
is to see whether anything had happened between August 24 and September 
18 to divest the appellent of that duty of allegiance which he unquestionably 
owed at the earlier of those two dates.” 

The ruling, as I see it, can only mean that the appellant’s duty of allegiance 
remained in force until July 2, 1940, unless it was shown by him or on his 
behalf that something had occurred to put an end to that duty. It put the 
onus on him to show some action terminating that obligation. The passport 
was never found again, and he may have used it only to gain admittance to 
Germany and may then have discarded it. Indeed, his statement, if be- 
lieved, indicates that this was his object, and the mere fact that the renewal 
was for a year proves nothing, since, as was proved in evidence, that is the 
“normal period of extension. There is no evidence that he kept it for use on 
or after September 18. If I thought that the obtaining of the passport on 
August 24, 1989, proved in law that the appellant retained it for use at least 
until September 18, 1939, unless he was shown to have withdrawn his alle- 
giance, I should accept this ruling. But I do not think it correct. It could 
only be supported on the ground that allegiance continues until the ap- 
pellant shows that it is terminated. 

The Attorney-General supported this contention by a reference to Arch- 
bold’s Criminal. Pleading and Practice ((1943), at p. 330), where it is stated 
that if a matter be within the knowledge of the accused and unknown to 
the Crown the onus of proof is cast on the former. For this proposition 
Rez v. Turner ((1816) 5 M. & S. 206) is said to be an authority. But that 
case has been explained as dependent on the special provisions of the game 
laws and as being, therefore, not of general application. The true principle 
is, I think, set out in Phipson on Evidence (8th ed., p. 34) and Best on 
Evidence (12th ed., p. 252), and is explained by Mr. Justice Holroyd (him- 
self a party to the judgment in Rex v. Turner (supra)) in Rex v. Burdett 
((1820) 4 B. & Ald. 95, at p. 140): The rule in question, he said, “is not 
allowed to supply the want of necessary proof, whether direct or presump- 
tive, against a defendart of the crime with which he is charged, but when 
such proof has been given it is a rule to be applied in considering the weight 
of evidence against him, whether direct or presumptive, when it is is unop- 
posed, unrebutted, or not weakened by contrary evidence which it would 
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be in-the defendant’s power to produce, if the fact directly or presumptively 
proved were not true.” : 

If this be the true principle, the failure of she prisorer to give evidence 
as to his dealing with the passport goes to increase the weight of evidence 
against him, but does not make the evidence of his applying for and receiving 
it proof conclusive in law that he continued to retain it for us or at all. 
That he received it may be some proof to go to the jury that he retained it, 
but it is no more; it is not a matter on which a Court is entitled to rule that 
a jury must draw the inference that he retainad his allegiance. Indeed, at 
one point in his argument the Attorney-General used. language which, in 
my view, accepted this as the true principle when he seid: “I put the pass- 
port merely as evidence of the existence of protection. If he” (that is, the 
- accused) “discarded it on his return taat mighs make a difference.” To this 
observation I would add that the renewal of the passport was at best but 
some evidence from which 2 jury might infer that the duty of allegiance 
was still m existence. Unless, however, the accusec man continued to 
retain it for use as a potential protection, the duty of alleziance would 
cease, and it was for the jury to pronounce on this master. 

I do not understand your Lordships to rely on the proviso to Section 4 of 
the Criminal Appeal Act, 1907, nor do I think it could be said that no sub- 
stantial miscarriage of justice had occurred if I am rigkt in considering that 
the matter should have been left to the jury. The test has been laid down 
by your Lordships’ House to be whether a reasonable jury properly directed 
must have come to the same conclusion. In the present case s reasonable 
jury properly directed might well have cons:dered that the sllegiance had 
been terminated: Against the mere receipt of the passport there has to be 
set the fact that its possession was at least desirable if not necessary to 
enable the accused man to proceed to Germany from this country; the fact 
that it was. not found in his possession again, or anything further known of 
it; his statement as to his intention. of becoming naturalized in Germany; 
and his acceptance of a post from the German State. At any rate these 
were matters for a jury properly directed to consider. They were not 
directed on them, and as I have stated in my view thzy were told that the 
matter was one of law and not for them. _ 

The question of the extent to which an alien long resident. in this country 
continues to owe allegiance after he has left it, and whether the request for 
and acceptance of a passport makes the duty of allegiance still due until 
the protection of that passport ceases by effuxion of tine, or at least for some 
period after its issue, is, and has been certified to be, a point of Jaw of excep- 
tional public importance. One mater to be decided in solving that question 
is the boundary line between the functions of a Judge and thcse of a jury. 
Apart from this, the principle that questions which are rightly for the jury 
should be left to them, and that a proper direction sLould be given is, as I 
think, also of great puklic importance.. The one matter concerns this 
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country only in the exigencies of war, though then no doubt it is of vital 
importance; the other is a necessary element in the true administration of 
the law in all times of peace and war. If the safety of the realm in war time 
requires action outside the ordinary rule of law, it can be secured by ap- 
propriate measures such as a Defence of the Realm Act, but the protestion 
of subject or foreigner afforded through trial by jury, and the due submission 
to the jury of matters proper for their consideration, is important always, 
but never more important than when the charge of treason is in question. 
For these reasons I would myself have allowed the appeal. 
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Traité de Droit I nternetional Privé Francais. Tome III: Confits de. Lois, 
X Autorités et de Juridiciions. By J. P. Niboyet. Paris: Sirey; 1944. 
Pp. 679. 

A period of war, invasion, and aeration {s 5 scarcely favorable for- the 
elaboration of a work requiring. much scientific research and profound. in- 
tellectual effort. It- is therefore ali the more creditable that Professor 
Niboyet has been able during such a veriod to complete the third volume of 
his comprehensive treatise on French private international law. The first 
two volumes, already reviewed in tris JOURNAL (Vol. 33 (1939), p. 619) 
received the Travers Prize of the Académie des Sciences Morales et Politiques 
in 1941. The third volume contains internal evidence that. the war has 
exerted a deep if not a prepondérant infiuence upon the author in his quest 
for the correct principles for French courts to apply in the solution of con- 
flicts of law. He regards the subject as one o? purely domestic law whereas 
his eminent predecessor, Pillet, regarded it as governed, at least in theory, 
by a universal system derived from the principle of the equality of all states. 
Both jurists emphasize the influence. of international politics upon the con- 
flict of laws. However, Pillet. believed that the law of a foreign state is 
applied in a proper case not in derogation of the sovereignty or interest of the 
local state, but that this course is required in order to accord the maximum. 
respect to all states constituting the international community (p. 158). 
One who well remembers Pillet’s le2tures at the University of Paris will 
think of him as par excellence the ‘One World” jurist of his times. Niboyet, 
on the other hand, believes the present epoch to be one of nationalism applied 
to every aspect of life (p. 163). From this he derives the general rule that 
French law must apply to all transactions which take place. in France, with a 
few justified exceptions. Certain grend principles should suffice to establish 
what these exceptions should be (p. 204). “It is not a matter of awaiting 
the result of any laboratory experiment but of being guided by a principle 
of political sagacity” (p. 205).: 

This volume does not assume to set forth tha positive law of France except 
when necessary to illustrate the author’s viewpoint. It is not for the re- 
viewer to argue what is best for France. The positive law is to be dealt 
with in a subsequent volume. One of the unsatisfactory points of French 
law in the author’s view is the application.of the national law of the in- 
dividual to determine personal status. English and American readers will 
not disapprove of the author’s preferance for domiciliary law. His proposal 
‘to accept it as a uniform principle was rejected by the Institute of Interna-. 
tional Law at Oslo in 1932, due doubtless to the fact that so many jurists of 
European and Latin American countries hai. from jurisdictions where the 
principle of national ay. prevails. Again there is much to be said for the 
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author’s preference for the lez ret sitae in determining the transfer of personal 
property. This is not the rule for transfers of personal property by inherit- 
ance in France or in Anglo-American jurisdictions. He rightly points out 
that it would solve conflicts of jurisdiction as well as of law (p. 209). 

The author’s views are well worthy of consideration by those interested in ' 
the comparative study of this complicated field of law. We must excuse his 
juristic isolationism by reason of France’s bitter political experiences. The 
very forms of law have been employed by certain foreign countries merely 
as a hollow pretext for every kind of spoliation and tyranny. A reversion 
to local law in France under these circumstances is understandable even 
where the result is far from satisfactory from the viewpoint of a scientific 
jurisprudence. | i l 

; ÅRTHUR K. Kuan 
Of the Board of Editors i 


Le Problème du Droit International Américain. By M. M. L. Savelberg. 
The Hague: A. A. M. Stols; 1946. Pp. xx, 361. a 


In the book under review a Dutch author, writing in French, reports a 
careful investigation into the problem of the existence or non-existence of 
an “American international law.” He understands this phrase as “a verita- 
ble complex of norms, distinct from those in force in the general international 
community,” but in force among the American Republics, or, perhaps also, 
between these Republies and third States. 

The problem, according to the author, cannot be solved, as is often at- 
tempted, by deducing the non-existence of regional law from the alleged 
oecumenical unity of international law. This starting-point leads him to 
consider first the nature and bases of international law. Surveying various 
modern doctrines, he adheres to the sociological doctrine of Georges Scelle. 

The problem must be solved inductively, according to the author, by 
analyzing the norms of the so-called American International Law and com- 
paring them with general international law. But he limits himself to the 
seven codification Conventions of Havana of 1928. He is a strong believer 
in a progressive codification of international law and foresees victory for 
this cause, notwithstanding the meager results of the Codification Con- 
ference at The Hague of 1930. The second’ chapter carefully traces 
the development of American efforts at codification from Bolivar’s time to 
1928. The following chapters give a detailed analysis of these Conventions 
on the situation of aliens, treaties, diplomatic agents, consuls, maritime 
neutrality, asylum, and civil war. 

The result of this analysis is his finding that an “American international 
law” does not exist. With this result this reviewer entirely agrees, but not 
with the method and other findings of the author: The basis of investiga- 
tion, the seven Havana Conventions, is too narrow. Pan American de- 
velopments since 1928 are not taken into consideration. The author further 
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minimizes basic differences, such as the denial by Latin America of the 
international minimum standard in the treatment of aliens, with all its con- 
sequences, not even mentioned in the book, such as the Calvo clause, the 
narrow definition of denial of justice, the practical exclusion of the right of 
diplomatic protection of c-tizens abroad. These differences are far-reaching, 
but they are not “American” ; they are, at the best, Latin American, as the 
United States is opposed to these doctrines. This reviewer has also serious 
doubts concerning the truth of the author’s assertion that, in consequence of 
certain incidents in the Spanish Civil War, the institution of diplomatic 
asylum-——not recognized dy this country—has been revived in the general 
international community 

The author finally rewrites these Conventions, so as to save them as a 
basis for future world-wide codification. In this respect the author over- 
estimates the importanc2 of these Conventions; looking primarily at the 
differences between them and general international law, he is not critical 
enough toward their intrinsic shortcomings. And while this reviewer 
agrees that neutrality remains an important part of international law, the 
rewriting in 1946 of the Havana Convention of 1928 on maritime neutrality 
with only minor changes, without considering the practice of this War and 
the present chaotic status of the international, law of neutrality, seems 
hardly worth while. | 

Notwithstanding these criticisms, the book, making use of all the literature, 
albeit—a consequence of present conditions in Europe—only down to 1940, is 
a careful, learned, impartial, and strictly juridical analysis of those parts of 
international law; with which these seven Ccnventions deal. 
i . Joser L. Kunz 
Of the Board of Editors 


La Guerre-Crime et Les Criminels de Guerre. By Vespasien V. Pella, Paris: 
Pedone; 1946. Pp. 208. Annexss. 


This lavishly printed book is the first on the subject to be published in 
Europe, except for Fritz Bauer’s Die Kriegsverbrecher vor Gericht (Zuerich, 
1945). . Mr. Pella is well known to criminolcgists and internationalists alike 
by his abundant publications (a list of whica can be found on pp. 16-18 of 
this work), all of which center arcund the problem of international penal 
law, admittedly a legal term in need of clarification. The Nuremberg Trial 
is frequently quoted and adduced with two intentions in the mind of the 
author: to prove that developments had forc2d the statesmen to accept as an 
ad hoc expedient a tribunal which should have existed before the war as a 
permanent institution ready to be put intc action whenever the necessity 
arose. Second, that all the difficulties cotfronting the Nuremberg Trial 
could have been avoided had ther2 been more imagination on the part of 
statesmen during the Long Truce. 

It is dificult to agree with the implicit essumption of the author of the 
thesis that an International Criminal Court would have survived the war 
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untouched. Why should this Court have fared better than the Permanent 
Court of International Justice or the League of Nations? Nor can it be 
said that the author Las valid grounds for his idea that the world is now, or 
was before the war, ready for criminal jurisdiction. How little prepared 
the world was for such ideas is proven by the case of the Court established 
by the League of Nations following the assassination of King Alexander of 
Yugoslavia and the French Prime Minister Bartou. The convention es- 
tablishing this Court, concluded in Geneva, November 16, 1937, was signed 
by thirteen countries, and no enthusiasm was shown for its ratification or for 
adhesion on the part of non-signatories, with the result that the Convention 
never came into force. Nothing, finally, is more treacherous than the appli- 
cation to international relations of analogies taken from national penal law | 
(pp. 124-128). Still nobody will deny the pertinence of the basic problems 
discussed by the author in this book. Its chief value, however, is that it. 
summarizes all the efforts which have been made by numerous international 
organizations to protect peace by international criminal law and to create a 
permanent court of international penal justice, a code of international crimi- 
nallaw, both substantive and procedural. In addition, it offers bibliogra- 
phies on special problems of international criminal law, as, for instance, the 
problem of the responsibility of legal persons (p. 56, note 1; p. 64, note 1; 

pp. 66-67, note b), the problem of the non-retroactivity of penal legislation 
(p. 81, note 1; p. 88, notes 1, 2; pp. 102-103, note 1), the war crimes prob- 
lem in the wake of ‘World War I (p. 77, note 2; p. 85, note 1). Anyone 
wishing to study these problems will find these peleronces: while not com- 
plete, extremely useful. Especially if and when we reach the stage of dis- 
cussion of the problem of international criminal jurisdiction in terms of long- 
range international policy. 

Of the annexes to this book, the following are of interest to the American 

reader: 


1, Draft of a Statute for the Creation of a Criminal Chamber in the 
Permanent Court of International Justice, drafted by Professor Pella 
and adopted by the International Association of Penal Law in Paris, 

-January 16, 1928, containing no fewer than 70 articles. 

2. The outline of a World Penal Code, again drafted by Professor Pella, 
to serve as a basis for the works of the Inter-Parliamentary Union of 
the International Law Association and of the International Associa- 
tion of Penal Law, dated Bucharest, March 15, 1935. 

3. Convention for the Creation of an International Penal Court signed 
e the auspices of the League of Nations, Geneva, November 16, 
1937. 


It is a pity that the author himself and the publisher of the Revue Sottile 
(pp. 7-13) thought it necessary to introduce the author at great length. 
His name is well known without this introduction. 


Jacos ROBINSON 
New York City 


í 
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The British Year Book of International Law 1944. London: Oxford Uni- 
versity Press; 1944. Pp. vii, 272. Index. 


` The reappearance of The British Y2ar Book of Internationa! Law, publica- 
tion of which was suspended after 19389, is most welcome to international 
lawyers. Although the volume for 1944 is no larger than a single issue of the 
American Journal of International Law, the attainment of more stable con- 
ditions will no doubt permit the expansion of its valuable offerings. (Is ‘it 
too much to hope that it may eventually be transformed into a Quarterly 
Journal?) The selection of Professor H. Lauterpacht of Cambridge Uni- 
versity as the Editor of the British Year Book was a fortunate choice, the 
‘wisdom of which is evinced in the excellence of the contributions to this 
twenty-first volume of the series. 

Professor Lauterpacht himself is tae re of an article oa “The Law of 
Nations and the Punishment of War Crimes,” and is probably the author 
of the valuable unsigned article on “Tmplied Recognition.” Professor H. 
C. Gutteridge contributes a thoughżful article on “Comparative Law and 
the Law of Nations.” Dr. F. A. Mann writes suggestively on “The Law 
Governing State Contracts.” Mr. W. E. Beckett discusses ‘Consular 
Immunities” and their juridical basis. Mr. J. Mervyn Jones ‘makes a 
valuable contribution to the law of treaties in his “International Agree- 
ments Other Than ‘Inter-State Treaties’-~Modern Develcpments.’’ Dr. 
C. J. Colombos writes of “The Unification of Maritime Law in Time of 
Peace.” Professor J. L. Brierly discusses, . with his usual perspicacity, 
“Vital Interests and the Law.” _ 

The volume also includes notes on current topics, a useful digest of deci- 
sions of English courts involving points of public or privaze international 
law decided from 1939 to 1943, with a spears section relating to trading. with ` 
the enemy, and over two score book reviews. 

l an W. Bricas 
Of the Board of Editors 


Annual Survey of American Law. Vols. 1-3, 1942-1944. By various au- 
thors. New York: New York University School of Law; 1945. Pp. 
Ixiii, 944; lvii, 962; lxxxi, 1252. Appendices. Indexes. $5.00 per 
volume. ` 
` These volumes, produced ma the direction of Dean Arthur T. Vander- 

bilt, of the New York University School of Law, and an Editorial Committee 

consisting of Professor Alison .Reppy, Assistant Dean Frederick J. de 

Sloovere (until his death last summer), Professor Laurence P. Simpson, and 

Law Librarian Fred B. Rothman, present in orderly fashion as the foreword 

of the first volume says they were intended to do, the sigrificant trends in 

‘the more important branches of American law- during the first three years of | 

` the new era which, according to Dean Vanderbilt, began with the attack on 

Pearl Harbor. The editors and the authors (31 in the first volume, 26 in the 
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second, and 39 in the third) have performed a service of great value to law- 
yers, students of the social sciences, and all laymen who desire to gain a com- 
prehensive view of the growth of the law as a whole. The survey for 1945 
has been sent to the press, and the series is to be kept current. 

The capital importance of international law in the new era in American 
life is reflected in the fact that one of these volumes is, pursuant to the unan- 
imous vote of the contributors, dedicated to Judge Manley O. Hudson, 
‘fin recognition of his outstanding service in arousing the American bar to a 
realization of its responsibility for international organization of world peace.” 
It is further evidenced by the fact that the first chapter in each of the vol- 
umes (29 pages for 1942, 31 pages for 1948, and 39 pages for 1944) is devoted 
to “International Law and Relations,” with a competent summary of the 
principal developments and adequate references to the principal pubklica- 
tions in the field during the year covered. International law and the inter- 
national aspects of problems that are primarily domestic are also discussed 
in the chapters entitled “War Powers and Their Administration,” by Dean 
Vanderbilt; “Transportation Law” and “Aviation” by Arnold W. Knauth, 
Lecturer on Air Law and Admiralty; “Communications,” by Messrs. Ashby, 
Gibbons, Shoen, and Brockett, who are not connected with the Law School; 
and “Jurisprudence,” by Assistant Dean de Sloovere. 

Each of the volumes contains a table of contents; a table of cases; a table 
of statutes, rules, executive and administrative orders; and a topical index. 
A table of the numerous books and articles cited was presumably considered 
to be unnecessary, though it would have been appreciated by readers. 

The specialist in international law or international relations will find none 
of his problems worked out for him in these volumes. He may, however, 
feel confident that most of the rew materials pertinent to those problems 
have been noted, and he should feel grateful to the editors and authors for 
having given him, in brief compass, the background of significant develop- 
ments in domestic law which he cannot afford to ignore or underestimate. 


EpGar TURLINGTON 
Of the Boord of Editors 


Annuaire Suisse de Droit International. Société Suisse de Droit Interna- 
tional. Volume I, 1944, Zurich: Editions Polygraphiques; 1945. Pp. 314. 


In the thirtieth year of its existence the Swiss Society for International 
Law has inaugurated a new project the first volume of which has belatedly 
reached our shores. There is no need to say how welcome this book is to 
every internationalist, coming, as it does, from one of the few spots on the 
European continent where the general legal structure and the respect for 
international law survived the ravages of war. 

It consists of two sections: Articles and Documents, the latter being a 
general title for acts emanating from the Swiss Government (administra- 
tion, legislative bodies, and courts) and the international unions (we might 
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be tempted to say “the specialized agencies”) domiciled on Swiss soil. The 
first section contains only two articlas. Max Huber, first President of the ` 
Permanent Court of International Justice and President of the International 
Red Cross from 1928 to 1944, contributes an article on “The Principles of 
International Law of the Red Cross, Its Mission and Problems” (in German) ' 
which meets our highest expectatiors from a man of his ealiber; who com- 
bines the analytical power of a great jurist with the wisdom of an experienced 
statesman and the warm heart of a sincere humanitarian. The following 
works on the Red Cross were published by Max Huber during the recent 
war: Red Cross: Principles and Problems, Zurich, 1941-Gn German); Good 
Samaritan, 1948 (in German; English translation, London, 1945, Gollancz); or 
The I nternational Committee of the Red Cross: Its Mission, Difficulties and 
Possibilities, 1944 (in German). But it can be said without exaggeration - 
that, by the wealth of material used, the sharpness of analytical judgment, 
and the balanced suggestions for the future, this article is bound to become 
a classic in this marginal field of international law. It is indeed impossible 
to try to condense this already extremely condensed article. Suffice it to say 
that in the space of 47 pagés the following problems are discussed in a 
way which certainly tempts the reader to continue his studies but at the 
same time gives him a feeling of satisfaction that all the essentials of the 
problem have been discussed masterfully and convincingly: Red Cross — 
and International Law; The Positive International Law; Red Cross and the 
Evolution of International Law; Violations of Law and the Protection of 
Law; The Legal Status of the Red Cross; Independence, Neutrality, Depoli- 
tization and Humanitanianism of the Red Cross. 

The second article, “Military Occupation and Private Rights” (in 
French) by Georges Sauser-Hall, deals with a subject already thoroughly 
discussed in numerous studies and monographs and, while written com- 
petently, does not contain much that is new: ` Of considerable interest are 
the references to quasi-scientific attempts by German writers to justify 
Nazi methods of occupation (Waltzog, pp. 63, 64, 65, 66; Best. pp. 67, 69, 77; 
Seyss-Inquart, pp.. 81, 82, 83, 84; Stueckart, Hoehn and Schneider, p. 83; 
and Kroiss, p. 89), judicious-compazisons of military occupation and de facto 
government (pp. 70-73), and a survey of the Swiss “jurisprudence” on the 
effects of the measures of occupation authorities abroad. It is interesting. 
to note that cantonal courts have i in two cases resisted the ettempts to get 
recognition for unlawful acts of the occupying authority; as against this, 
however, the Federal Court, in the case of Olga Moser vs. Elsa Joegle (pp. 
176-183), took the opposite view, which is sharply and convinematy 'at- 
_ tacked by Sauser-Hall (pp. 120-124). 

The documentary part deals with public international TO of the 
Swiss Government (Professor D. Szhindler); private international law—law 
reports (Professor G. Sauser-Hall); international commercial and clearing 
law covering legislation, law.court reports (through an oversight of the 
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editors, the case Rheinish-Westfaelische Elektrizitaetswerk A.G. vs. Anglo- 
Continentale Treuhand A.G. is dealt with twice and independently, once on 
pp. 168-175, and the second time on pp. 200-202) and literature (Professor 
M. Gutzwiller); international law of civil procedure (Professor H. Fritzscke) ; 
international administrative law (Dr. H. Marti), international taxation law 
(Dr. J. Henggeler). Documents of the International Committee of the Red 
Cross and of some international offices conclude the volume. In addition, 
references to literature are to be found in the surveys as well as a general 
survey of the literature of international law in 1942 and 1943 (pp. 187-1389). 

May this reviewer be allowed, in conclusion, to express the wish that 
our Swiss colleagues would undertake to prepare, for the benefit of the inter- 
nationalists in the former belligerent countries, a detailed survey of the 
development of internat:onal law (treaties, legislation, administrative ordars, 
court reports, literature) in Switzerland during the war (1939-1945). 

JACOB ROBINSON 

New York City 


La Solidaridad Americana. By Simon Planas-Suarez. Caracas: Tipo- 
grafia Garrido; 1945. Pp. 495. Index. 


In 1935 the well-known Venezuelan international lawyer Planas-Suzerez 
published a book warning the Americas to quit the League of Nations and 
to rally around Pan-America: The League, he said, a wholly European 
affair, created to uphold she unholy Paris Peace Treaties, is a corpse. 

In the book under review, published ten years later, he comes to the 
conclusion that Pan-America is merely an ocean of words, an occasion for 
high-sounding ideological phrases, that American solidarity is a senti- 
mental pseudo-solidarity which does not exist in fact, that the Inter- 
American System is, since the Rio Meeting of 1942, in a disastrous state of 
confusion and discord, so that its complete destruction in the future can 
be predicted. ' l 

The book is not a book, but a reprint of articles (with some additions), 
written between Pearl Harbor and 1945, giving in hundreds of pages an 
endless repetition of two ideas. 

The first idea is that after decades of merely ideological phrases, Pan- 
‘Americanism reached a climax at the Havana Consultative Meeting of 
-1940 in Declaration XV, which laid down that aggression by a non-American 
State against one American Republic constituted an aggression against all 
of them and bound them to mutual assistance. This Declaration, according 
to the author, created an unconditional alliance without reservations and 
was strictly binding in law. Pearl Harbor constituted the casus foederis; 
all the Americas were automatically at war; only the carrying out of the 
mutual assistance was a matter for consultation. 

The second idea is that the Rio de Janeiro meeting of 1942 was an anti- 
climax. Its Resolution I, recommending the breaking off of diplomatic 
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re_ations with the Axis, destroyed American solidarity. It was legally in 
contradiction with the obligation created by Declaration XV of 1940. It 
was illogical, because ten American Republics were already at war. It 
showed the Americas divided and unwilling to fulfill their obligations. 
Instead of taking a correct and vigorous majority decision, it disguised the 
lack of solidarity by a meaningless unanimity. It was further illegal for the 
American Republics to take such measures as they did against citizens of the 
axis on the basis of a mere breach əf diplomatic relations, creating a danger- 
ous precedent against them. The fault lay not only with Argentina, but 
with all the 21 Republics. Resolution I of 1942, a mere recommendation, 
leaving everything to the discretion of the respective governaments, was not 
legally binding and Argentina could, therefore, not be accus2d of a violation 
of this Resolution. 

The author’s whole reasoning is based on the hypothesis that Declaration 
XV of 1940 created a strictly legally binding obligation. But, he argues, it 
was only legally binding because it had been ratified by all the 21 Congresses 
and made a Statute: Has Declaration XV of 1940 been so ratified by all 
th2 21 American Republics? We doubt it; the author merely asserts it; 
he does not prove it. 

_ The crux of the whole book lies, therefore, in the juridical nature and legal 
validity of Pan American resolutions. At the Mexico City Conference of 
1945 Venezuela proposed that the Inter-American Juridical Committee study 
this problem but the resulting Resolution XXIV watered this proposal 
down to a mere study of the nomenclature of the different compromises 
contained in the Final Acts. This basic question of the Inter-American 
System, never yet authoritatively decided or fully studied, continues thus. 
to remain in its present status of embiguity. 

Joser L. Kunz 
Of the Board of Editors 


The H eadquarters of International Institutions. A Study of Their Location 
and Status. By C. Wilfred Jenks. London: Royal Institute of Interna- 
tional Affairs; 1945. Pp. 102. Appendices. $1.50. 


‘This study is doubtless being widely read in various countries teday. It 
should be, for it states problems of which the average criizen, and even 
experts, are largely unaware. 

Mr. Jenks is convinced, to begin with, that there should be a central 
headquarters for all international organizations (with a few possible excep- 
.ticns!. The location of this headquarters will be determined mostly by 
political considerations; it should not be in a place subject to the influence 
of a great Power: it should be in a democracy, and where there is little social 
and economic disturbance; it should have good press and communications; 
there should be social life, such as would not be found in a remote island 
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so that it would not be an ingrowing bureaucracy} factors such as climate, 
finance, aud living standards should be considerec. 

A chapter is devoted to the requirements of functional independence— 
freedom for meetings, communications and broadcasting, immunities and 
physical protection, and so on; the possibilities of these are compared as 
between status within a national territory and status as an independent 
international headquarters. The latter status, as a new idea, is developed 
in three chapters. Something like a District of Columbia is favored. The 
difficulties are great; Mr. Jenks summarizes them by saying that “an inter- 
nationalized area not recognized as a state would have to make its own way 
in the world, whereas an internationalized area racognized as a state would 
inherit all the rights and faciEties enjoyed by existing states” (p. 75). 
Two final ORAP outline a procedure for establishment and a legal regime. 

CLYDE EAGLETON 
Of tke Board of Editors 


The Internal Administration cf an International Secretariat. By Chester 
Purves. London: Royal Institute of International Affairs; 1945. Pp. 78. 
476. 

This interesting little pamphlet P E an earlier study published 
by the Royal Institute entitled “The Intermational Secretariat of the 
Future”; it may also be regarded as supplemanting the larger work by 
Ranshofen-Wertheimer. It suggests that the internal administration of a 
secretariat should be put under a non-political and technically qualified 
Director. It is packed with interesting and practical discussion of such 
matters as recruitment, health and efficiency, diplomatic status, staff 
regulations, conferences. All these discussions should be of great usefulness 
to the Secretary-General of the United Nations; and the suggestion in the 
last chapter of a unified international civil service would extend this useful- 
ness to the various specialized agencies now being set ap in connection with 
the Uniced Nations. 

Guns EAGLETON 

Of the Board of Editors 


NOTES 


L'Influence du Régime National-Socialiste. sur le Droit Privé Allemand 
By H. Rheinstrom. Montréal: Editions Bernard Valiquette; n.d. (1945?). 
Pp. 64. This study, finished in May, 1939, incicates the changes which the 
National-Socialist regime introduced up to that time into the system of 
German private law. The author describes «he by now well known Na- 
tional-Socialist concept of law and then shows<o what extent the previously 
existing legal rules belonging to the different >ranches of private law were 
modified in accordance with this concept. He observes that the traditional 
division of the German legal system into private and public law (the one 
regulating the relations of individuals with one another, the other concerned 
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with the organisation of the state and the relations of individuals with the 
state), tended to disappear because the totalitarian state dic not respect any 
private sphere of liberty, the existence of which the concert of private law 
presupposed. The changes. in the legal situation were brought about by 
partial revision of the existing legal codes, dating from the end of the last 
century, by new enactments concerning particular matters, and by judicial 
interpretation of the old rules in the light of National-Socialist principles. 
Since modifications of the existing legal order through the ficst two methods 
left the greater part of the rules of private law intact, the toird method be- 
came of particular importance. The courts, guided by a rewly developed 
legal doctrine, fulfilled the task of adapting the unabrogated provisions, 
which were generally conceived in a liberal, individualistic spirit, to the anti- 
liberal, collectivistic tendencies of the Hitler dictatorship. 
i WALTER SCHIFFER 

Institute for Advanced Study, Princeton 


The Mandates System: Origins, Principles, Application. Geneva: League 
of Nations; 1945 (League document 1945. VI. A. 1). Pp. 120. $1.00. 
Secretary-General Lester, in a Preface to this document, says that it seemed 
desirable that ‘‘a detailed study should be made of certain aspezts of this first 
experiment in international collaboration and supervision in the colonial 
sphere.” It would appear to be a summary, rather than a detailed study, 
but a useful summary. It covers the origin of the mandates system and its 
principles; the supervision of mandatory administration by the League of 
Nations; the moral, social and material welfare of the natives, based upon. 
-the “questionnaries’’ and’ annual reports; and, occupying about half the 
book, statistics as to population. An Annex contains the.‘‘General Condi- 
tions Which Must be Fulfilled before the Mandates Regime Can Be Brought 
to an End in respect of a Country Placed under that Regime.” 


h l CLYDE EAGLETON 
Of the Board of Editors 


Charter of the United Nations: Commentary and Documents. By Leland M. 
Goodrich an vard Hambró. Boston: World Peace Foundation; 1946. 
Pp. xiv, 400. Documents. $2.50. The authors of this cammentary on 
the Charter of the United Nations disclaim any intention of writing a schol- 
arly commentary comparable, for example, to that of Schiicking and Weh- 
berg on the Covenant of the League of Nations. Their hop3, inspired by 
their participation in the work of the San Francisco Conference, was to as- 
semble documents and prepare a commentary which would be '‘of some as- 
sistance to the student and layman desiring a better understanding of the 
Charter as drafted at San Francisco.” The volume seems scmirably de- 
signed to fulfil this purpose. . 

Part I provides background information on the failure of the League ex- 
periment; the war-time United Nations; the Dumbarton Oaxs Proposals; 
the organization, procedure, and documentation of the San Fraasisce United 
Nations Conference on. International Organization; and concludes with a 
discussion, in general terms, of the form, character, content, and interpreta- 
tion of the United Nations Charter. An appendix.to the volume contains 
the texts of pertinent documents. | 

The major portion of the volume consists cf a textual critique of the Char- 
ter, article by article, phrase by phrase. Since the book went to press before 
any information was available on the actual practice of organs of the United 
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Nations in interpreting the Charter, the critique is limited to the authors’ 
views of the meaning of.the words as employed in the various provisions of 
the Charter. In assigning particular meaning to th- provisions of the Char- 
ter the authors have applied both logicogrammatical and historical methods 
of interpretation. Effort is made to show, where possible, the intentions 
of the drafters of each provision. The records of tae San Francisco Confer- 
ence have been examined with great industry and care, and are frequently 
quoted in extenso. 

A problem which arises in peculiar degree from a study of the documenta- 
tion of the San Francisco Conference is the weight to be attributed to the 
travaux préparatoires. The Statement on withdrawal and the statement in- 
terpreting the phrase ‘‘sovereign equality,” both of which were approved by 
the Conference, are only two examples of a practice of adopting “approved” 
_ interpretations which would seem to require more detailed study. 

The definitive interpretation of the provisions o“ the Charter must await 
the evolution of a “‘jurisprudence” based on the practice of the organs of the 
United Nations. In the meantime Messrs. Goodrich and Hambro have 
performed an extremely useful service which will b2 of great value to college 
students and intelligent laymen. 


Of the Board of Editors 


Consular Relations Between the United States and the Papal States. By 
Leo Francis Stock. Washington: American Cathclic Historical Association; 
1945. Pp. xl, 467, Appendix. Index. $5. This book is a compilation of 
the official correspondence exchanged between our State Department and 
American consuls in the Papal States from Marck 1799 to July 1876. The 
documents are arranged chronologically, and explanatory footnotes are 
given, wita ample biographical references. 

There is an Introduction by the compiler whick summarizes quite clearly 
American consular relations with the Papal Government during this period. 
The volume bears every evidence of thorough preparation and research, & 
high level of scholarship, and excellent presentation. 

The reports of the consuls are very instructive on social conditions in the 
Papal States and the long train of events which sulminated in the political 
unification of Italy under the leadership of Cavour, Garibaldi, and Mazzini. 
They also throw considerable light on almost every aspect of ‘consular prac- 
tice, and consuls, lawyers, and students of this special department of in- 
ternational law would do well to consult this comp.lation for valuable instruc- 
tion and precedents. 

The volume is a timely and useful contribution z0 the documentary history 
of consular law. 


New York City 


Herpert W. Brieas 


J. IRIZARRY Y PUENTE 


The United States and Britain. By Crane Brinton. Cambridge: Harvard 
Universtiy Press, 1945. Pp. xii, 305. Appendices. Index. $2.50. This 
book performs a public service. In summary Zorm, and with scholarship 
without pedantry, it aims to. tell average Americans what Britain is, what 
makes her tick, and what the problems of American-British relations are. 
These latter are regarded as difficult but not insoluble, given the mutual 
understanding Professor Brinton hopes to promote. Sumner Welles, editor 
of the American Foreign Policy Library contrib.ites an introduction. 
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Beginning with a survey of modern Britain the author follows with a 
sketch of Britain and Eire in the war. Then comes a sixteen page vignette 
_of the history of Anglo-American relations, which introduces thé long section 
on problems of the present and future. ‘The economic prablem is posed by 
the opposing texts “Export or di2,” and “Import or fight another world 
war.” Difficulties of the transition from war to peace are summarized, and 
monetary, trade, commercial aviation, oil, and cartel problems receive a 
. judicious review. The conclusion is that we “cannot have an expanding 
world trade in the midst of internetional anarchy” (p. 187). America and 
Britain can contribute to the diminution of this anarchy by adjusting their 
differences over: air and naval bases; enemy-held bases and trusteeship; 
competing spheres of interest in tte Middle East, the Far East, and Latin 
America; the treatment of Japan, Europe and Germany: and the tendency 
of public opinion in each country to criticize, without understanding, what 
the other regards as its domestic affairs. The underlying attitudes in each 
country have a chapter to themselves. 

Professor Brinton sees hope in paztnership to build up the United Nations, 
in mutually avoiding criticism based on ignorance, and in working together 
as separate comm<inities without forming a bloc. The two zountries “must 
try to settle between themselves such questions as those of the Atlantic and 
Pacific bases—though even here they would be wise to make the final settle- 
ment a genuinely -nternational one, for the security of the world is at stake. 
They should try to settle multilaterally, and in the framework of the United 
Nations, such multilateral problems as those of international trade, money, 
and investment. They should work together,. but not as. one, however 
agreeable that slogan may: sound in Anglo-American gatherings sear CDs 
268}. Sound advice indeed; but difficuit to follow; for it reqcires each p2ople 
to revise its deepest ways of thinking about ‘the other. i 

Professor Brinton’s appendices are fascinating reading. Examples: 40,863 
university students enrolled in 1943-44; two thirds of all-incomes below 3 
pounds per week,. amounting to only 34 of the national income; 24 o: the 
national wealth owned by 1.6 per cent of the people; Commonwealth dead 
in fee war 522,233. ‘There is a very useful descriptive list of suggested 
rea 

No AN this book will receive a wide reading among students. One 
wishes that our press and radio could find a little space and time for such a 
humane spirit ugann such important facts. 

LLEWELLYN PFANKUCHEN 


The Balance of Tomorrow. By Robert sien ups New York: Put- 
nam‘s;1945. Pp. viii, 302. Tables. Charts. Index. $3.50. “The Bal- 
ance of Tomorrow” is an attempt to apply relatively new tecLniques of anal- 
ysis of internation] relations to current and future problems of American 
foreign policy. It will thus be of interest to different types of readers. - The 
political scientist, interested in the development of sound methodology in 
the field of international relations, may consider the book as an experiment 
worthy of.attention The more general reader, perhaps uninitiated in recent 
developments among professional academic writers on world affairs, may be 
a bit baffled and will probably feel that the author takes many pages to ar- 
rive on the more familiar ground of prediction and prescription of policy. 

To some people ir this country, including, alas, some professional students 
of international affairs, the very mention of “power” and “power politics” 
has a connotation of evil. They will find little in this volume to please them. 
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Nevertheless, it may be hoped that some will reac it. The reader who is 
interested in the measurement of the relative power of nation-states will find 
many sections of this book most helpful. 

Strausz-Hupé concentrates on an analysis of tke factors of population, 
raw materials, and ‘‘organization” among the majo-> units of national power. 
In each case the analysis points towards a conclusion as to the relative power 
position of the United States in the period between 1945 and 1970. It is 
probable that most readers will find the sections on population and organiza- 
tion the most informative. The raw materials section covers, obviously, 
much more familiar ground; here, however, the auchor contributes a stimu- 
lating synthesis of new material regarding the Sovie: z, India, and the ‘ Yellow 
Sea Area.” In connection with the latter region, it is necessary to note a 
rather startlmg factual error, when the author szates, on page 134, that 
copper does not occur in Japan. | 

In the section subtitled “population and power,” one finds a highly reada- 
ble survey of the trends in population in the major countries of the world. 
Strausz-Hupé utilizes, of course, the recent studies of authorities on demog- 
raphy such as Frank Notestein; he combines analyses of the experts’ findings 
with Interesting examples of the fashion by whica various states, such as 
Britain, are attempting to grapple with the problem of declining population. 
His analysis of our own position, projected through the coming twenty-five 
years, and his recommendations regarding our immigration policies, are 
arresting and should command the attention of many people other than 
the political scientists. 

The final chapters, entitled “American Power in Transition” and “ Al- 
liances and the Balance of Power,” respectively, peovide a closely-reasoned, 
highly provocative study both of our present pow er position and of the al- 
ternatives of our future foreign policy. This seccion is tantalizingly brief. 
In particular the advocacy of ‘‘federation by conzent”-—both regional and 
world—demands more complete treatment. The reader is left with the 
concept to develop as he will, in his own mind. Nonetheless, he may be 
certain that Strausz-Hupé’s own a die ideas on the subject would 
be worth knowing.. 

WILLIAM G. FLETCHER 


Written in Darkness. By Anne Somerhausen.. New York: Knopff; 1946. 
Pp. vini, 340. $38.00. All-of Anne Somerhausen’s many American friends 
will seize upon this volume eagerly in order to leern how she and Mare and 
their children fared during the desperate time of Nazi occupation of Belgium 
in the years 1940-1945. All students of international law and international 
relations should seize upon it also as a vivid record of life under military 
occupation and for the data which it gives concerning the machinations of 
the occupant, the behavior of the population of the occupied territory, and 
the general situation produced by such a conflict of forces. The former will 
not be disappointed: they will hear Anne speaking as it were viva voce, in her 
characteristic sensitive, intelligent, and wise fashion, concerning human 
relations and public international affairs; they wil have some news of Marc’s 
heroic and competent behavior as a soldier and a prisoner of war in Germany 
for five long years. The latter will be provided with unusually rich infor- 
mation on life under the military occupant, specifically the Nazi occupant. 
No more striking volume of its kind has come ovt of the war. pap 
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Drarr DECLARATION OF THE INTERNATIONAL 
Rresrs anp DUTIES or MAN 


Article I ` 
RIGHT TO LIFE 


Every person has the right to life. This right extends to the right to life 
from the moment of conception; to the right to life of incurables, imbeciles 
and the insane. It includes the right to sustenance and support in the case 
of those unable to support themselves by their own efforts; and it implies a 
duty of the state to see to it that such support is made available. 

The right to life may be denied by the state only on the ground of convic- 
tion of the gravest of crimes, to which the death penalty has been attached. 


Article II - 
RIGHT TO PERSONAL LIBERTY 


Every person has the right to personal liberty. 

The right to personal liberty includes the right to freedom of movement 
from one part of the territory of the state to another, and the right to leave 
the state itself. It includes also freedom to establish a residence in any part 
of the territory, subject only to the restrictions that may be imposed by 
general laws looking to the public order and security of the state. 

The right to personal liberty includes the inviolability of the domicile of the 
individual and of his personal correspondence. 

The state may restrict this right only to the extent necessary to protect 
the public health, safety, morals and general welfare, in accordance with sub- 
sequent provisions of this Declaration. 

The right of the state to call upon the services of the individual in time 
of emergency or to meet the necessities of national defense shall not be 
regarded as a limitation upon the fundamental right to personal liberty, but 
merely as a temporary restriction operating during the existence of the na- 
tional nead. 

No person shall be oron or held in servitude in consequence of the 
mere breach of contractual obligations. 


Article III 
RIGHT TO FREEDOM OF SPEECH AND OF EXPRESSION | 
Every person has the right to freedom of speech and of expression. 
This right includes freedom to form and to hold opinions and to give ex- 
= Text provided by the Pan-American Union. 
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pression to them in private aids in PUGHE; and to publish shem in written or 
printed form. ` 7 

The right to freedom of speech and of expression exterds-to the use of 
whatever means of communication are available: freedom. to use the postal 
service, the public utilities of telegraph, telephone and radio communica- 
tion; freedom to use the graphic arts, the theater, the zinema and other 
agencies for the dissemination of ideas. 

The right to freedom of speech and of expression incliides freedom of 
access to the sources of information, both domestic and fcraign. 

The right to freedom of speech and of expression includes the special 
and highly privileged right to freedom of the press. 

The only limitations which the state may impose upon this freedom are 
those prescribed by general laws looking to the protection of the public 
peace against slanderous or libellous defamation of others, and against 
indecent language or publications, and language or publications CROAT 
provocative of violence among the people. 

Censorship of the press is prohibited, whether by‘direct or indirect means, 
and all limitations imposed in the interest of public order 3hall only be ap- 
plied subsequently to the publication of the material alleged to be of the of- 
fensive character described in the law. Censorship of the Gnema may be in 
advance of publication, taking into account the particular form of publica- 
tion and the necessity of protectinz the public against matters offensive to 
accepted standards of conduct. The state may not retain a monopoly of 
radio broadcasting so as to deny to the individual the opportunity for the 
free expression of opinion through that instrumentality of communication. 


Article IV 
RIGHT TO FREEDOM OF RELIGIOUS WORSHIP 


Every person has the right to frezdom of religious belief and worship. 

This right includes freedom of religious worship in pube as well as in 
private; freedom of religious worship by groups as well as by individuals; 
freedom to maintain churches and other places of public worship and to as- 
semble in them without restraint;-freedom of parents to educate children 
in their particular religious belief; freedom of religious propaganda in 
spoken or written form. ' 

The only restrictions which the state may place upon the. right of freedom 
of religious worship are those called for by the requirements cf public health, 
safety and good morals; and all such restrictions must be in accordance wien 
general laws and administered withaut discrimination. 

A distinction is recognized between strictly religious activities and hes 
activities of an economic or financial ‘character associated with the main- 
tenance of religious worship but not forming an essential part of it. These 
economic or financial activities may be regulated by the state in accordance . 
with the general laws governing such activities. . 
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Article V 
' RIGHT TO FREEDOM OF ASSEMBLY 


Every person has the right to assemble peaceably with others as a means 
of giving expression to views upon matters of common interest: 

The state has the duty to permit the use of public places for purposes of 
general assembly. It has the right to be informed of meetings to be held 
in public places, to designate convenient localities, and to impose conditions 
upon the use of such places in the interest of the public order and safety. 
Similar conditions may be imposed upon assemblies in public and in private 
buildings. But the conditions imposed by the state upon the holding of 
public meetings must not be such as to impair substantially the right itself 
to hold such meetings; and no conditions shall be required for the assembly 
of small groups of persons whether in public or in private places. 

The right of assembly includes the right to hold public parades, subject 
to the same restrictions to which assemblies are subject. 


Article VI 
RIGHT TO FREEDOM OF ASSOCIATION 


Every person has the right to associate with other persons for the protec- 
tion and promotion of legitimate interests. 

The state has the right to adopt regulations governing the activities 
of associations, provided they are applied without discrimination against 
a particular group, and provided they do not impair substantially the right 
of association. 


Article VII 
RIGHT TO PETITION THE GOVERNMENT 


Every person has the right, whether exercised by individual action or 
in conjunction with others, to petition the government for redress of griev- 
ances or to petition in respect to any other matter of public or private 
interest. 

. The publication of such petitions shall not be made a ground for penalizing 
in any way, directly or indirectly, the person or persons making the petition. 


Article VIII 
RIGHT TO OWN PROPPRTY 


Every person has the right to own property. 

The state has the duty to codperate in assisting the bardal to attain 
a minimum standard of private ownership of property based upon the es- 
sential material needs of a decent life, looking to the maintenance of the 
dignity of the human person and the sanctity of home life. 

The state may determine by general laws the limitations which may be 
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placed upon the ownership of property, looking to the maintenance of social 
justice and to the promotion of the common interest of the community. 

The right of private property includes the right to the fee disposal of 
property, subject, however, to limitations imposed by the slate in the in- 
terest of maintaining the family patrimony. | 

The right of private property is subject to the right of the state to ex- 
propriate property in pursuance of public policy, just sompensation being 
made to the owner. - 4 


Articls IX 
RIGHT TO A NATIONALITY 


Every person has the right to a naz sionality. 

No state may refuse to grant its nationality to persons born upon its go 
of parents who are legitimately present in the zountry. 

No person may be deprived of his nationality of birth unless by his own 
free choice he acquires another nationality. 

Every person has the right to renounce the nationality of his birth, or a 
previously acquired nationality, upor. acquiring the nationality of another 
state. 

Article X 
RIGHT TO FREEDOM OF FAMILY RELATIONS 

Every person has the right to be free from interference 1 in his family rela- 
tions. 

It is the duty of the state to respect and to protect the reciprocal mgnte of 
husband and wife in their mutual relations. 

Parents have a primary right of control over teir children during minority, — 
and they have a primary obligation to maintain and support them. 

It is the duty of the state to assist parents in the maintenance of adequate 
standards of child welfare within the family cirele, and to promote as far as 
possible the ownership of individual homes as a means of fostering better 
family relations. 

The state may restrict the control of parente over their children only to 
‘the extent that the parents themselves are unable to perform: their duties 
towards their children or actually fail to do so. Where necessary, the state 
must itself provide for their protection and support. 


Article XI 
RIGHT TO BB FREE FROM ARBITRARY ARREST 


Every person accused of crime shall have the right not to be arrested ex- 
cept upon warrant duly issued in accordance with the law. unless the person 
is arrested flagrante delicto. He shall rave the right to a prompt trial and 
to proper treatment during the time he is in custody. f 
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Article XIT 
RIGHT TO A FAIR TRIAL 


Every person accusad of crime shall have the r-ght to a fair public hearing 
of the case, to be confronted with witnesses, and z0 be judged by established 
tribunals and according to the law in force at the time the act was committed. 
No fines.shall be imposed except in accordance with the provisions of general 
laws; and no cruel or unusual punishments. 


Article XIII 
RIZHT TO PARTICIPATE IN ELECTIONS 


Every person, national of the state, has the right to participate in the 
election of the legislative and executive officers of the government in ac- 
cordance with the provisions of the national constitution. The practical 
exercise of this right may, however, be conditioned by the duty of the person 
to show that he is competent to understand the principles upon which the 
constitution is based. The constitution of the state shall provide for a gov- 
ernroent of the people, by the people and for the people. 

This right presuppcses the right to form political parties. 

No person shall be Cenied the right to hold pubic office, or to be appointed. 
‘to any of the public services of the state of which he is a national, upon 
grounds of race or religion or sex or any othez arbitrary discrimination; 
and the administration of the public services of the state shall, in respect to 
appointments and terms and conditions of service, be without favor or dis- 
crimination. 


Article XIV r 
RIGHT TO WORK ; 


Every person has the right to work as a means of supporting himself and 
of contributing to the support of his family. 

This right includes the right to choose freely a vocation, in so far as the 
opportunities of work availeble make this possible, as well as the right to 
transfer from one employment to another and 70 move from one place of 
employment to another. Associated with the right to work is the right to 
form labor and professional unions. 

Every person has tke duty to work as a contrib ation to the general welfare 
of the state. 

The state has the duty to assist the individual ia the exercise of his right to 
work when his own efforts are not adequate to sacure employment; it must 
make every effort to promote stability of emplorment and to insure proper 
` conditions of labor, and it must fix minimum standards of just compensation. 
The state has the right, in time of emergency, to call upon the services of 


the individual in cases where such services are nacessary to meet an urgent 
public need. 
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` Article XY 
RIGHT TO SHARE IN BENEFITS OF SCIENCE 


Every person has the right to share in the benefits aceruing from the 
discoveries and inventions of science, under conditions waich permit a fair 
‘return to the industry and skill of those responsible for the discovery or 
invention. 

The state has the duty to encourage the development of the arts and sci- 
ences, but it must see to it that the laws [or the protection 2: trademarks, 
patents and copyrights are not used for the establishment of moncpolies 
which migit prevent all >ersons from sharing in the benefits of science. It 
is the duty of the state to protect the cizizen against the uss of scientific 
discoveries in a manner fo create fear and unrest among the people. 


Article XVI 
RIGHT TO SOCIAL SECURITY 


Every person has the right to social security. 

The state has the duzy to assist all persons to attain social security. 
To this end the state must promote measures of public health and safety and 
must estaklish systems oi social insurance and agencies of social coöperation 
in accordance with which all persons may be assured an adequate standard of 
living and may be protected against the contingencies cf tremployment, 
accident, cisability and il-health and the aventuality of old age. 

Every person has the duty to codéperat2 with the state according to his 
powers in the maintenance and administration of the measures taken to 
promote his own social security. 


Article XVII 
RIGHT TO EDUCATION 


Every person has the nght to education. 

The right of children to education is paramount. 

The state has the duty to assist the individual in the exercise of the right 
to education, in accordance with the resources of the state. The oppor- 
tunities of education must be open to all upon equal terms in accordance 
with their natural capacicies and their desire to take advantaze of the facili- 
ties available. | 

The state has the rigat-to fix general standards to which educational 
institutions must conform, provided that these standards are in accord with 
other fundamental rights and are the same for public and for private schools. 

The right to education involves the rigEt to teach, subject to the restric- 
tions whica accompany the right to education. 
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Article XVIII . 
RIGHT TO EQUALITY BEFORE TEE LAW 


All persons shall be equal before the law in respect to the enjoyment of 
_ their fundamental rights. There shall be no privileged classes of any kind 
whatsoever. , 

It is the duty of the state to respect. the fundamental rights of all persons 
within its jurisdiction and to protect them in the enjoyment of their rights 
against interference by other persons. 

In all proceedings in relation to fundamental rights the state must act in 
accordance with due process of law and must assure to every person the equal 
protection of the law. 

All restrictions imposed upon fundamental rights must be such only as are 
required by tae maintenance of publie order; and they must be general in 
character and applicable to all persons within the same class. 


Article XTX 
RIGHTS AND DUTIZS CORRELATIVE 


Rights and duties are correlative; and the duty to respect the rights of 
others operates at all times as a restriction upon the arbitrary exercise of 
rights. 

Article XX - 
INCORPORATION OF DECLARATION INTO MINICIPAL LAW 


The provisions of this Declaration shall be a part of the law of each 
individual state, to be respected and enforced by the administrative and . 
judicial authorities in the same manner as all other laws of the state. 

The provisions of this Declaration shall not be abrogated or modified 
except in accordance with the terms of an inter-American agreement or an 
agreement of the United Nations binding upon the American States. 


. Article XXI 
PROCEDURE IN CASES INVCLVING ALIENS 


~ In the case of aliens alleging violation of the foregoing fundamental rights 
by the state in which they are resident, the complaint shall be decided first 
by the courts of the state itself; and in cases in which a denial of justice is 
alleged by the state of which the alien is a national, the case, failing diplo- 
matic settlemert, shall be submitted to an International Court, the statute of 
which shall be included as an integral part of the instrument in which the 
present Declaration is to be adopted. 
Rio DE JANEIRO, December 31, 1945 
: FRANCISCO CAMPOS 
F. NIETO DEL Ric 
CHARLES G. FENWICK 
A. GÓMEZ ROBLEDO 
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REPORT TO ACCOMPANY THE Drarr DECLARATION OF THE INTERNATIONAL 
Rieutrs AND DUTIES or MAN 


I. CIRCUMSTANCES UNDER WHICH THE JURIDICAL COMMITTEE HAS UNDER- 
TAKEN THE PREPARATION OF A DECLARATION OF THE INTERNATIONAL RIGHTS 
AND DUTIES OF MAN, 


1. The Inter-American Conferer.ce or. Problems of War and Peace, by 
Resolution XL of the Final Act of the Conference,* proclaimed the adherence 
of the American Republics to the princip:es established by inzernational law 
for safeguarding the essential rights of man and declared their support of a 
system of international protection of these rights. At the same time the 
Conference requested the Inter-American Juridical Committee to prepare a 
draft Declaration of the International Rights and Duties of Man, to'be sub- 
mitted through the Pan American Union to the American Governments for 
such comments as they might deem pertinent, in order that the Committee 
might prepare a final draft of the document for formal.adoption as an inter- 
American convention. 

2. By Resolution IX of the same Conference, dealing with the reorganiza- 
tion of the inter-American system, the Governing Board of the Pan American 
Union was called upon to prepare a draft charter for the improvement and 
the strengthening of the Pan American system. The draft charter is to pro- 
claim the adherence of the Americen Republics to certain fundamental 
principles of international law to ke set forth in a Declaration of the Rights 
and Duties of States and in a Declaration of the International Rights and 
Duties of Man, to be attached as an annex to the charter. Provision was 
further made that the text of tha second Declaration shculd be the text 
prepared by the Inter-American Juridical Committee in fulfillment of the 
request contained in Resolution XL. The date of December 31 was fixed 
for the submission of the draft charter to the American Governments. 


Il. BACKGROUND OF THE DEMAND FOR THE ADOPTION OF A DECLARATION 
, OF THE INTERNATIONAL RIGHTS AND DUTIES OF MAN. 


1. Prior to the recent war international law left to each State complete 
control over the relations between the State and its citizen body. The right 
of humanitarian intervention was recognized by international law in broad 
terms; but this was limited to extreme cases in which a government might 
treat a religious or racial minority with such cruelty as to shock the con- 
science of the world. Such intervenzions, which took place but rarely, 
were based upon the vindication of the moral obligations of civilized people, 
and they did not involve any relatior between the offensive acts and the 
maintenance of peace. 

2. With the outbreak of the recent war, however, it came to be realized 
that totalitarian governments which denied to their peoples the traditional 


* Tt seams that this and.the following section should be numbered VII and VIIL.—Ed. 
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rights of freedom of speech and of the press and of assembly were in them- 
selves a menace to the peace of the nations. For the denial of these rights 
made it possible for a government to instill into its people false ideas of the 
policies of other states and to create sentiments of hatred which formed the 
psychological basis of future aggression. In its Preliminary Recommenda- 
tion on Post-War Problems, submitted to the American Governments on 
September 6, 1942, the Juridical Committze, in commenting upon the factors 
which contributed to the breakdown of international law and order in 1939, 
pointed out the ways in which a fanatical spirit of nationalism was able to 
make its propaganda of racial supremacy effective by shutting off the sources 
of public information through a rigorous censorship of the press and a gov- 
ernment monopoly of broadcasting. “Thus the very wells of thought were 
poisoned”, said the Committee, ‘‘and political leaders who were promoting 
false theories of nationalism were able to strengthen their hold upon the 
loyalty of the people thus deceived as to the true attitude of other coun- 
tries.” In reference to the social factors contributing to the breakdown of 
law and order, the Committee pointed out the relation between economic 
insecurity and the susceptibility of a peovle to propaganda in favor of the 
use of force as a means of remedying a.desperate situation when other less 
drastic remedies appeared inadequate. 

3. The Atlantic Charter, signed on August 14, 1941, by President Roose- 
velt and Prime Minister Churchill, made reference only to the economic 
aspect of the problem of human rights. The fifth of the principles set forth 
in the Charter expresses the desire “to bring about the fullest collaboration 
between all nations in the econcriic field with the object of securing, for all, 
improved labor standards, economic advancement, and-social security.” 
The sixth principle looks forward to the establishment of a peace which will 
assure that all men in all lands may live out their lives in ‘freedom from fear 
and want.” . 

4. The Declaration by United Nations, signed on January 1, 1942, an- 
nounced that the Governments signatory of the Declaration had subscribed 
to the Atlantic Charter as “a common program of purposes and principles”, 
and that they were convinced that victory over their enemies was essential 
to defend life, liberty and religious freedom “and to preserve human rights 
and justice in their own lands as well as in other lands.” The Declaration 
thus proclaimed that the protection of human rights in all countries was one 
of the.results which it was hoped might be obtained from victory over the 
Axis Powers. . l 

5. The protection of the fundamental rights of men in every land may 
thus be regarded from two distinct points of view. In the first place it is an 
essential condition of friendly coöperation between nations. A people denied 
the fundamental right of freedom of speech and of the press and of access to 
the sources of information cannot'codperate effectively with the peoples of 
other states because they have no direct contacts with them, no way of ob- 
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taining an unbiased understanding of their points of view, no assurance that 
the policies ascribed to them- represent their true attitudes. 

In the second place the protection of tha fundamental rights of man within 
each state is part of the larger objective of developing the individual human 
being as a free, self-reliant and responsible member of tie international 
community. The conception of the state as a codperative commonwealth, 
in which the resources of tne community must be used to raise the standard 
of living and to provide a decent subsistence for all of its members has come 
to dominate modern political thouzht. Until recent years it was believed 
that the democratic state adequately fulilled its purpose if it left to its citi- 
zens the freedom necessary for each individual to take advantage of the op- 
portunities of earning a Hvelihooc which appeared to be available to all 
where no restraints were put by the stale. But the growth of modern in- 
dustrialism, accompanied by higher conceptions of social obligation, has 
made the earlier doctrines. of extreme individualism no longer applicable. 
At the same time the organization of the economic life of the state has been 
found to be necessary to =ecure equality of opportunity for all and to bring 
the rewards of labor more into conformizy with the contritution of labor to 
the national welfare. 

In addition to the recegnition of the shanged conditions of modern eco- 
nomic and social life, the conception of democracy has been extended to 
include a recognition of the moral worth of the individual human being and a 
realization that man cannot attain his full moral stature under conditions 
of malnutrition, disease, bad housmg and sanitation, and other hurtful sur- 
roundings. Respect by man for the rights of other men can only be expected 
. when the individual himself is in possession of the essential conditions of a 
decent life. Mutual coöperation by the peoples of the world in the attain- 
ment of peace and justice will in the future be dependent in large part upon 
the development within éach separate national community of a citizen body 
characterized by the personal dignity and moral responsibility of each 
individual member of the group. 

The full text of the Fesolution is as follows: 


INTBRNATIONAL PROTECTION OF THE ESSENTIAL RIGHTS OF MAN 


Whereas: 

The Declaration of the Urited Nations has proclaimed the need for establishing inter- 
national protection of the essential rights of man; 

In order to make such protaction effective it is necessary to define these rights, as weli as 
the correlative duties, in a declaration to be adopted as a convention by the States; 

International protection of the essenżial rights of man would eliminate the misuse of 
diplomatic protection of citizens abroad, the exercise of which has more than once led to the 
violation of the principles of non-intervention and of equality between nationals and aliens, 
with respect to the essential nghts of man, 

The Inter-American Conference on Problems of War and Peace 

Resolves: 

1. To proclaim the adherence of the American Republics to the principles established by 
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internstiona: law for, safeguarding the essential rights of maa, and to declare their support 
of a system f international protection of these rights. 

2. To request the Inter-American Juridical Committee to prepare a draft Declaration 
of the International Rights end Duties of Man, which shall be submitted, through the Pan 
American Union, to all the Governments of tke Continent, which in turn shall submit, 
within a maximum period of six months, the comments the deem pertinent, in order that 
the Committee may prepare a final draft of such inter-Amecican instrument. 

3. To request the Governing Board of the Par American Jnion, after the Committee has 
prepared this draft and others entrusted to it by this Conference, to convoke the Interna- 
tional Conference of American Jurists in order that the Declaratior may be adopted as a 
convention ì by the States of the Continent. 


Ill. SPECIFIC MEASURES LOOKING TO THE INTERNATIONAL PROMOTION OF 
FUNDAMENTAL HUMAN RIGHTS. 


1. In the fall of 1944, delegates of the United States, Great Britain, the 
Soviet Union and China, having in mind ‘the fu_fillment of the pledges of 
the Moscow Conference of November, 1943, met in Washington and for- 
mulated the Dumbarton Oaks Proposa-s for the astablishment of a general 
internaticnal organization for the maintenance of peace and security. 
Provision was made in Chapter IX of the Proposals, dealing with arrange- 
ments for international economic and social coöperation, that the Organiza- | 
tion “should facilitate solutions of ‘intenational 2conomic, social and other 
humanitarian problems and promote respect for human rights and funda- 
menial freedoms.” 

2. The submission of the Dumbartcn pale Proposals to the Ameren 
Governments for their observations brought forth a number of suggestions 
looking to the formulation of a specific Jeclaration of rights and duties after 
the manner of the traditional constitutional guarantees. The Government 
of Mexico recommended thet the Proposals should be amended so as ‘‘to 
incorporste essential human rights in a Declaration of the International 
Rights and Duties of Man, which, together with a similar declaration of the’ 
rights and duties of states, should appear as an annex to the Charter.” On 
its part the Juridical Committee, in its Preliminsry Comments and Recom- 
mendations upon the Dumbarton Oaks Proposals, suggested that a specific 
obligation should be imposed upon each state to keep open the channels of 
communication and information with other countries in order to. promote 
mutual understanding. This obligation would be one element of an “‘in- 
ternational bill of rights”, whieh the Committee believed it desirable to 
include in the Charter. 

3. The Conference on Prcblems of War and Feace, which met in Mexico 
City on February 21, 1945, gave an additional impulse to the demand for the 
international ptotection of human rights and tke formulation of a specific 
declaration setting forth the rights to be protected and the duties accom- 
panying them. Projects were presented by a number of the delegations to 
the Conzerence. The Project (No. 24) presented by the Cuban Delegation 
recited the principles upon which a declaration of the rights of man should 
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be based, followed by an enumeration cf the substantive rigkts of person and 
property both of citizens and of aliens which should be recognized, as well 
as their procedural rights in cases coming before the national courts. A 
separate project (No. 27) presented by the same delegation was directed 
towards the special protection which should be given to the Jews,. proposing 
the creation of a free and democratic staże within fixed boundaries. . 

The project (No. 30) presented by the Mexican Delegation was preceded 
by an elaborate exposition of motives giving the philosophical and historical 
background of the problem, followed by s resolution calling upon the Inter- 
American Juridical Committee to formulate a draft of the proposed Declara- 
tion of the International Rights and Duties of Man for submission to the ` 
American Governments. A special feature of the Mexican project was the 
suggestion that the Declaration, “by establishing a minimim standard of ` 
civilized justice,” might do away with tke necessity of the diplomatic pro- 
tection of citizens abroad which had led frequently to the violation of the 
principle of non-intervention. To this end the project reccommended the 
creation of an inter-American organ which would have the special duty.. 
of watching over the regulation and practical application of the principles 
which were to be proclaimed in the declazation. 

The Uruguayan Delegation presented a project (No. 83) Grn by 
the prominence given to economic rights and social security. A project of 
the Brazilian Delegation (No. 136), without making specific reference to a 
declaration of human rights, put stress upon the necessity of raising the 
standard -of living and i improving tke economic and social condition of the 
people. 

As has been jomed out above, the Resolution (XL) adopted by the Con- 
ference on the basis of these several projects, leaves to. the Juridical Com- 
mittee the formulation of the draft of the proposed declaration. 

4, The provisions of the Charter of tke United Nations looking to the 
promotion of fundamental rights enlarge upon those of the Dumbarton Oaks 
Proposals, reflecting the widespread zonviction of the close relation between 
the protection of fundamenial rights and tae obj ective of international peace 
and justice. The preamble of the Charter, declared to be an integral part of 
_ it, proclaims the determination of the peoples of the United Nations ‘to 
reaffirm faith in fundamental human rights, in the dignity arc worth of the 
human person, in the equal -ights of men and women and of nations large and 
small.” Chapter I includes among the “Purposes?” of the United Nations to 
achieve international coöperation “in promoting and encouraging respect for 
human rights and for fundamental si for.all without, distinction as to 
race, sex, language, or religion.” (Chapter. IV gives to the General As- 
sembly, among other powers, that of making recommendations for.the pur- 
pose of “assisting in the realization of human rights and fundamental free- 
doms. for all without distinction as ta race, sex, language, or religion.” 
Chapter IX, dealing with 2conomic and social coöperation, proclaims: the 
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obligation of the United Nations to promote ‘‘universal respect for, and ob- 
servance of, human rights and fundamental freedoms for all without distinc- 
tion as to race, sex, language or religion.” -Chapter X, dealing with the 
Economic and Social Council, provides that the Council may ‘‘make recom- 
mendations for the purpose of promoting respect for, and observance of, 
human rights and fundamental freedoms fcr all;” and that to that end among 
others it msy prepare draft conventions for submission to the General 
Assembly and may call international conferences. The Council is instructed 
“to set up commissions in economic and oS fields and for the promotion 
of human rights.” 

These several amendments to the Dumbarton Oaks Proposals were in - 
large part- the result. of the efforts of delegations representing the American 
States. A joint amendment to the Purposes of the Orgenization was in- 
troduced by the delegations of Brazil, the Dominican Republic, Ecuador and 
Mexico. The delegations of Cuba and of Panama both proposed the im- 
mediate adoption of a formal Declaratior. of the Rights and Duties of the 
Individual. The Uruguayan Delegation proposed that the essential human 
liberties and rights should be defined in-2 special “Charter of Mankind,” 
to be formulated by a Technical and Juridical Commission and to be sub- 
mitted to the consideration of the Assembly within a period of six months. 
The chairman of the United States Delegation, although holding that it was 
not feasible to formulate an enumeration af human rights ai the Conference, 
expressed the belief that the commission on- human rights of the Economic 
and Social Council should promptly undertake to prepare an international 
bill of rights which could be accepted by all.the MERDE nations as an in- 
tegral part of their own systems of law. : 

The reiterated emphasis thus put in the Charter upon the onoi 
of respect for the fundamental rights of. man clearly indicates an intention 
on the part of the signatory powers not.to rest content with the mere procla- 
mation of general principles, but to ‘bring about the practical application 
of the principles in the relations of the states. The report of the sixth meet- 
ing of the Committee in charge of arrangements for social and economie co- 
operation indicates that it was the general opinion of the members of the 
Committee, in line with the position taken by a number of the American 
delegations, that the ‘Assembly of the Organization, when it was constituted, 
should be called upon to draft a formal declaration of human rights. | 


IV. DECLARATIONS PREVIOUSLY ELABORATED BY PRIVATE ASSOCIATIONS 


i. The Institut de Droit International, at its.session of October 12, 1929, 
held at Briarcliff Manor, New York, adopted a “Declaration of the Inter- 
national Rights of Man.” The preamble of the Declaration recites. “that 
the juridical conscience of the civilized world demands the recognition for 
the individual of rights. preserved from all infringement on the part of the. 
State”; and it proclaims “the equal right of every individual to life, liberty 


” 
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and property” and the full and entire protection of the r-ght without dis- 
crimination, the right to the free practice of religion, the right to the free 
use by the individual of the language of his choice, the right of nationals to 
be admitted to educational institutions and to the exercise of professions ane 
of economic activities, and the rigat to retain nationality. 

Progressive as was the proposal however, the Declaration adopted by the 
Institute of International Law failed to attain practical results. The na- 
tions were not yet ready in 1929 to take collective action in the matter. It 
required the experience of the series of acts of aggression by totalitarian 
governments to bring about a realization by democratic governments that 
the adoption of a declaration of the rights of man was noz merely an ideal 
of humanitarian conduct but a necessary condition of international peace. 

2. In 1943 the American Law Institute appointed a committee of lawyers . 
and political scientists representing the principal cultures of the world to 
draft a statement of the rights believed to be essential to make the freedom 
of the individual effective. The draft prepared by the ecmmittee consists 
of a series of eighteen articles dealing in turn with freedom: of religion, free- 
dom of opinion, freedom of speeci, freedom of assembly, freedom to form 
associations, freedom from wrongful interference, fair trial, freedom from 
arbitrary detention, retroactive laws, property rights, education, work, 
conditions of work, food and housing, social security, participation in gov- 
ernment, equal protection, and limitations on the exercise of rights. A 
preamble preceding the statement declares that “upon the freedom of the 
individual depends the weifare of she people, the safety of the state and the 
peace of the world,” and that it is the function of the state to promote condi- 
tions under which the individual can be most free. The list of fundamental 
freedoms thus includes not only the traditional. rights of man against in- 
terference by the state, but the newer rights arising from the changed con- 
ditions of economic life end the necessity of affirmative action on the part 
of the state to enable the individual to be free in-a highly industrialized and 
interdependent economic society. 

3. After several years of study the Commission to Study the A 
tion of Peace, which had been established immediately after the outbreak of 
war in Europe, presented its report dealing with the “International Safe- 
guard of Human Rights,” constituting Part III of the Fourth Report of the 
Commission. In this report the Commission deals first with the significance 
of human rights in international organization, with the proposed United 
Nations Conference on Human Righis, with existing international measures 
for safeguarding human rights, and with the methods of maxing international 
standards effective.. The report advocated the creation by the United Na- 
tions of a special Commission on Human Rights vested with powers of i in- 
vestigation and advice, whose function it would be to develop standards of 
human rights and measures for their effective safeguard. The Commission 
would be a quasi-autonomous body of experts, with its own permanent secre- 
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tariat, submitting recommendations to the general international organiza- 
tion but not dominated by it.. At the same time the report recognizes that 
the protection of human rights is to be e:fected with due regard for and 
utilization of the legal system end habit of each covhtry. The Commission 
on Human Rights wculd be tke “bridge” betweer international standards 
and agencies on the one hand and the legal system of each nation on the 
other. The report expresses the belief that “natienal legal machinery can 
be an affective means for carrying out a nation’s international duties and for 
vindicating. rights which may accrue to an individual under international 
law.” 

4, The General Conference of the International Labor Organization, 
meeting in its twenty-sixth session in Philadelpkia, adopted on May 10, 
1944, a declaration of aims and purposes under the name of the “Phila. 
delphia Charter.” The Conference reafirmed the fundamental principles 
upon which the Organization was based, that labor is not a commodity, 
- that freedom of expression and association are esser:tial to sustained progress, 
that poverty anywhere constitutes a danger to prosperity everywhere, and 
that the war against want calls for bota nationa. action and international 
coöperation. On the basis of the principle of its Constitution, that lasting 
peace can be established only if it is based on soc.al justice, the Conference 
affirmed that: ‘All human beings irrespective of race, creed or sex, have the 
right to pursue their material well-being and the spiritual development: in 
conditions of freedom and dignity, of economic security and equal op- 
portunity.” The attainment of these.ends must be the central aim of na- 
tional and of international policy, and all spec fic measures, particularly 
those of an economic and financial character, must be judged in the light of 
this fundamental objective. . | 


V. SCOPE OF AN ‘ “INTERNATIONAL BILL OF RIGETS.” 


1. In the light of the various documents, beth’ publie and private, to 
which reference has been made, it is clear that the rights to be included in 
the proposed “ Declaration of the Intemational Rights and Duties of Man” 
must be not only the traditional political right3 already recognized in the 
national constitutions of the great majority of states but the newer economic 
and social rights of a positive charactar which have come to be recognized 
within. recent years as a necessary inference from the conception of the 
democratic state as a coéperative commonwealth seeking the general welfare 
of all its members. 

2. The traditional political ERT of man must be reëxamined so as to 
take into account the changed conditions of tha present day and to permit 
the formulation of these fundamental rights in more specific terms than has 
hitherto been attempted. The great historical proclamations of human 
rights, the English Magna Charta, the American Declaration of Inde- 
pendenze, the French Declaration o? the Rigats of Man and of Citizen, 
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which have become part cf the inheritance of the civilized world, have lost 
none of their theoretical value; they are landmarks in the development of 
democratic government. The principles they set forth were incorporated 
into the earliest constitutions of the Latin American states But the rights 
they proclaimed were necessarily formulated in broad terms, applicable to 
the conditions of the times. The guarantees of human rights contained in 
the later constitutions of the American States in like manner reflect the 
circumstances which called them forth and the ideals that prevailed at the 
particular epoch. The J uridical Committee has sought to interpret these 
provisions so as to bring them as far as possible into harmony and, while 
preserving their substance, to adapt them to present neecs and thus give 
them renewed vitality. ` 

' In view of the widespread denia. of chase political idie by totalitarian 
governments of recent years it may be well to restate the basic theory un- 
- derlying them. The stateis not an enc in itself, it is only a means to an end; 
it is not in itself a source of rights but the-means by which the inherent rights 
of the individual person may be made practically effective. -Man is, indeed, 
by his very nature a social being; he finds-in the state the opportunity for the 
development. of his moral and material interests; but he-does not thereby 
endow the state with a mystical personality of its own which justifies it in 
promoting its own power and prestige at the expense of the rights which are 
fundamental to the maintenance of the dignity and worth of the individual 
man himself. As expressed in the Declaration of the Socisl Principles ‘of 
America, adopted by the Conference on Problems of War and Peace at 
Mexico City, “man must be the center of interest: of all efforte of peoples and 
governments.” Not only, therefore. are particular governments bound to 
respect the fundamental rights of man, but the state itself is without -au- 
thority to override them. The individual ‘man is the ultimate basis of law, 
and he may claim his essential rights against the state Aes as well as 3 against 
the particular officers of the government. 

3. The theory underlying the newer body of economic and social aie ig 
the broad principle of distributive justice. ` A generation or more ago states 
had but a limited understanding of the obligations of the ccmmunity to 
promote the welfare of its individual sitizens. . The rights of the individual 
were rights. against the interference of the state, not rights to the active 
assistance of the state. But within more recent years it has come to be 
understood that the individual can not.always by his own effcrts attain the 
standard of living adequate to the development of his humax personality. 
The complicated economic life of modern states has made the old doctrine of 
laissez faire no longer adequate. At the same time the concept of the demo- 
cratic state as a codperative commonwealth whose objective 3 the general 
welfare of all of its members has come to be more clearly undezstood. The 
relation between spiritual developmert and standards of material welfare — 
has come.to be more generally recognized. The Charter of the United - 
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Nations expresses the determination to promote social progress and better- 
standards of. life in larger freedom. Taus the fandamental rights of the 
individual megy be regarded as growing with the grcwth of civilization, taking 
on new forms with the newer ideals of social justice. 


VI. ANALYSIS OF DETAILED BRIGHTS ANC DUTIES. 


There is no uniformity in the various classijcations of fundamental 
rights that have been followed in the constitutions of states or in the draft 
declarations submitted by private associations or individual writers. While 
it would appear desirable to list the various rights in the order of their im- 
portance, this cannot be done in any rigid way in view of the fact it would be 
difficult to obtain agreement upon the relative -mportance of particular 
rights; and at the same time the exercise of one right is as a rule associated 
in practice with the exercise of another right. . It is, however, feasible to 
distinguish between the older body of political rights, directed against the 
interference of the state with the liberty of the irdividual, and the newer 
body of economic and social rights which call for affirmative action on the 
part of the state. Moreover, the older body of political rights permits a 
distinction between the normal rights of she individual to the enjoyment of 
certain freedoms and the special rights of persons accused of crime. The 
fundamental right of equality before the law is put at the end because it is a 
right which aaa all other rights.” 


x + * 
VIT. POLITICAL IDEALS AND PRACTICAL POSSIBILITIES. 


1. All of the great declarations of human rights, from the Declaration 
of Independence of the United States down to the atlantic Charter, includ- 
ing the bills of rights incorporated into the Constituzions of the other. Ameri- 
can Republics, are to a. greater or less extent idealistic in character, that is, 
they set up a standard which the state must regard as its ultimate objective 
and which it must seek to attain by the means available to it. l 

it would seem that there should be nc substantial obstacles to putting 
into effect the- political rights of the individual. For these are largely 
a matter of non-interference on the part ol the government. with the normal 
activities of the people. It is true that the state must intervene to protect 
the rights of one individual in relation to another and to insure the fulfillment 
of the duties accompanying rights; but tkis need nət call for any effort on 
the part of the state which is not already within its reach. 

On the other hand the newer economic and socisl rights of man call for 
the active coöperation of the state in bringing its matarial resources to the aid 
of those who are unable to enjoy their rights by their own unaided efforts. 


* At this point follow detailed comments on the twenty-one articles of the Draft Declaration. 
tł It seems that this and the following section should be numbered vii and viii—Ed. 
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Here the coöperation of the state will obviously depend not merely upon the 
extent of its material resources but upon its ability to organize its resources 
and to distribute its aid effectively among its people in accardance with the 
degree of their need. It is not to ke expected, therefore, that the objective 
proclaimed by a declaration of rights and duties. can be attained by the 
mere passage of social legislation of the: most advanced character. Time 
will be required in all cases, more time in some cases than in others, before 
the ideal of social justice can be reached. Each state can only keep before 
it the ideal and take such measures as are practically available to it. 

2. It is contemplated that in respect to the economic and social rights of 
man and the corresponding duties imposed upon the state that international 
coöperation will come to the ‘aid af those states which are unable to raise 
the social conditions of their peoples up ‘to the level contemplated. Pro- 
vision for such international coöperation is made in inter-American agree- ` 

ments as well asin the Charter of the United Nations. Human rights and 
fundamental freedoms are said in the Charter to be a metter of common 
concern to the Organization and an objactive to be attained by the action 
of the entire body. To a certain extent. as yet undetermined, international 
coöperation must seek to overcome the disparities between: states in the 
same way in which the individual stata itself must seek to overcome the. 
disparities between its citizens. Eere also progress towards the ideal must 


- of necessity be by degrees, and the atzainment of the objective must be 
a conditioned by what is practically feas: ible under "R circumstances. 


VII. ADMINISTRATION OF AN INTERNATIONAL STANDARD OF FUNDAMENTAL | 
RIGHTS. 


1. While a literal interpretation ‘of the mandate given to the J adia 
‘Committee by Resolution XL of the Mexico City Conference might suggest 
that the function of the Committee was limited to the draft of a Declaration 
of the International Rights and Duties of Man without reference to the part 
which the Declaration is to play in the inter-American system, the Juridical 
Committee is of the opinion that the administrative aspects of the problem of 
protecting human rights come properly within its competence, thus leading it 
to consider the ways and means by which the petiarshon may ‘be made . 
practically effective. 

' As pointed out above, Reso dot IX of the Mexico City AE TT 
makes provision for the preparaticn of s draft charter for the reorganization, 
consolidation and strengthening of the Pan American system. The Res- 
olution prescribes that this charter shall first of all proclaim the recognition | 
by the American Republics of international law as the rule of their conduct, 
together with a pledge to observe the standards set fortk in a Declaration 
of the Rights and Duties of States and in a Declaration of the Interna- 
tional Rights and Duties of Man. which the Juridical Committee has been 
instructed to prepare. The two Declarations are to appear as-an annex to 
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the charter, so that, without amending the charter, the pertains may 
be revised from time to time according to need. 

For this reason the Juridical Committee comes to the conclusion that it is 
appropriate to include in its report a consideration of the administration of 
the international standard of the fundamental rights and duties of man. 
This aspect of the problem is, indeed, the most difficult of all. 

The American Republics have indicated in the above Resolution that the 
principles cf the proposed Declaration are to become “the effective rule of 
their conduct.” Does this imply anything more than that the principles 
are to be incorporated into the domestic law of the individual state and that 
they are to be administered upon the same basis as the enactments of na- 
tional legislatures? The Declaration is -eferred to in the Resolution as a 
“definition of the fundamental principles of international law.” Resolution 
AL, which deals specifically with the proposed Declaration, ‘proclaims the 
adherence of the American Republics to the. principles established by ìn- 
ternational law for safeguarding the essential rights of man and declares 
their support of a system of international protection of these rights. What 
meaning is.to be ascribed to the words “international protection”? Does 
the phrase imply that a violation of the principles set forth in the Declara- 
tion becomes’ a matter of concern for ths eee community as a 
whole? : 

` Throughout their sath and development rere the past three fahdved 
years or more, the rules of international law. have been put into effect by 
the action cf the individual state. The international community has never 
been organized to the extent of creating executive agencies for the enforce- 
ment of its rules. The Charter of the United Nations does, indeed, single 
out one vital principle of law, the principle that force shall not be used in the 
settlement of international disputes, and it establishes a central agency for 
_the enforcement of that principle. The other rules of law, however, continue 
to be left for execution to the individual szates, and upon each of them indi- 
vidually falls the obligation to give effect to the rules by the adoption of such 
domestic legislation as may be necessary ic accomplish the purpose. 

While the rules of international law constitute a direct obligation for all 
states, yet the relation of these rules to the domestic law of the individual 
state is a matter for separate adjustment by each state in accordance with 
its national constitution. In some states international law becomes auto- 
matically part of the law of the land, so that the national courts must give 
effect to it in the same manner in which they give effect to the acts of the 
national legislature. In other states a special act of the national legislature 
may be necessary to bring the rule of international law into effect. In either 
case, however, the rule of international law, once it has come into effect, is 
of paramount obligation, and no state may plead the provisions of its na- 
tional constitution or laws as an excuse for failure to carry it out. Attention 
may be calied here to Resolution XIII cf the Conference on Problems of 
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War and Peace, in which the need is proclaimed for all states to strive to- 
ward the incorporation of the essential principles of internetional law into 
their constitutions and other munizipal law. 

3.*. Itis clear that the enforcement of the provisions of a Declaration of the 
International Rights and Duties of Man must form a very intimate part of 
the national legislation and administration of each separate state. Under 
present conditions it is agreed thet the obligations assumed under such a 
Declaration must be carried out by the organs of each seperate state acting 
in. pursuance of its own constitution. In order to insure the more effective 
enforcement of the Declaration in accordance with the provisions of domes- 
tic law, the Juridical Committee suzgests that an article be.added to the.con- 
vention contemplated in Resolution XL. of tiig Mexico City Conference 
more or less to the following effect: 

The provisions.of this Declaration shall be a Sart of the law of each 
individual state, to be respected and enforced by the acministrative and 

- judicial authorities in the same manner as all other laws of the state. 

The provisions of this Declaration shall not be abrogated or modified 


_ except in accordance with the terms of an inter-American agreement or 
an agreement of the United Nations binding t upon the American States. 


4. While the primary responsibility for the fulfillment of the obligations 
of the Declaration of the International Rights and Duties of Man. must 
fall upon each individual state in. relation to its own people, the Juridical 
Committee is of the opinion that zhe conventional form to be given to the 
Declaration, in accordance with the terms of Resolution XL, justifies the 
creation of an Inter-American body with advisory functions in respect to the 
_protection of fundamental rights. within each state. The Juridical Com- 
mittee ventures to suggest that this body be designated as the Inter-Ameri- 
can Consultative Commission, on the Rights of Man, and that it be consti- 
tuted as a subsidiary of the Inter-American Economic ard Social Council 
created by the Conference on Protlems of War and Peace, to which is to be 
entrusted the-task. of carrying out she recommendations of the International 
Conferences of. American States. The commission might 2e composed of a 
small body of members, appointed by States designated for that purpose by 
the Governing Board of the Pan. American Union at. the suggestion of the 
Economic and Social Council. 

- The function of this Consultative Commission on ihe: Rights of Man 
would be the promotion of respect for human rights-and fundamental free- 

doms i in accordance with the provisions of the Declaration ta be adopted by. 
the American States. It would serve as a central agencv far the study of the 
practical problems involved in the protection of human rights. . It.should be 
competent to submit, recommendations on the basis of reports sent. to it by 
the Economic and Social Council or on the basis of its owr. direct investiga- 
tions.. The recommendations of the Commission should be submitted not 


*§Sub-item 2 missing in the original —Ed. 
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to particular governments but to the American Governments as a body 
through the intermediation of the. Eccnomic ard Social Council. Only 
with the consent of the Council should the Commission address itself to a 
particular government in connection wita a specife case. 

A special function of the Consultative Commiss.on would be to maintain 
contact with the Commission on Human Rights to be established by the 
Economie and Social Council of the United Natiors. The American States 
are at the same time members of the icter-American regional system and 
members of the larger Organization of the United Nations, so that it will be 
necessary to coérdinate the work of their respective Commissions on Human 
Rights and prevent conflicts both in respect to the principles to be applied 
and the measures for the promotion of rights. It is possible that the Decla- 
ration of Rights adopted by the American States may include a more com- 
prehensive protection than the ocher members of the United Nations are as 
yet ready to put. into effect; but that possibility skould not prevent the in- 
dependent adoption of an inter-Americar. declaration. The prior adoption 
of an inter-American declaration might, on the other hand, serve as a model 
for the international declaraticn and zhus facilitate the. promotion of 
‘human rights and fundamental freedoms” i in accordance with the terms of 
the Charter. 

5. The Juridical Gomat has not ieuna it Secivabls to enter into the 
question of the measures to be taken to assure the <ulfillment by each state 
of the oblizations contained in the Declaration. As hes been observed 
above, the instrument embodying the Declaration will be part of the munic- 
ipal law of each state, to be put into effect by th2 executive and judicial 
agencies of the state. In cases involving rationals tae decision of the highest 
court of the state to which appeal may be taken under the constitutian would 
normally be final. The possibility of grave and persistent violations of the 
Declaration by a particular government is, however, not to be dismissed; 
and it is obvious that if such violations of fundamental rights were systematic 
in character, indicating a fixed policy on the part of the legislative or edminis- 
trative officers, rendering recourse to tbe courts ineffectual and making 
popular resistance impossible, they could not be cverlooked by the other 
members of the community witaout bringing the whole inter-American sys- 
tem into disrepute. Such an extreme situation, if uahappily it should arise, 
would be beyond the competence here assigned to the Commission on Hu- 
man Rights. The American States have aecepted the principle of common 
consultation in the presence of threats to the peace; and it would be for them 
to determine whether the violations. of. żhe Declaration were of such a 
character as to disturb their friendly relations and to amount in fact to a 
threat tothe peace, and hence to justify recourse to the procedure ia 

for such situations. 

6. The Juridical Committee has given the most id consideration to 
the difficult question of the inclusion of aliens in the broad term “persons”, 
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On the one hand it is clear that the primary purpose of the proposed Decla- 
ration of the International Rights and Duties of Man is to protect the rights 
of persons within the jurisdiction of the state of which they.are nationals, | 
The vast majority of th2 population of a state are nationals of the state; 
and the significant feature of the Declaration is that it is now attempted for 
the first time to extend the protection of international law tc nationals of the 
individual state. As har been explained earlier in the report, this objective 
is based partly upon the necessity of protecting the international community 
against the evil effects af totalitarian government seeking to dominate the 
minds as well as the bodies of the individual citizens, and partly upon the 
humanitarian idealism which has accompanied the recognition of the need 
of a more closely organised international community. 

But the very fact that the protecsion. of man as man is cor.templated in the 
Declaration makes. it inrpossible to limit-the Declaration to citizens or na- 
tionals of the different states. : With the exception of special political rights, 
aliens resident in the state must be equally entitled to enjoy the “human 
` rights and fundamental freedoms’, the promotion of which is made one 
of the purposes of the Carter of the United Nations. To set aside “aliens”? 
as a Separate class, entit-ed to special rights different from those-of nationals 
of the state, would be to deny the “human,” character of the rights laid down 
for nationals and the ‘‘fandamental” and “essential”? character of the free- 
doms proclaimed in behalf of nationals themselves. 

The inclusion of aliers in the term ‘‘persons”’ raises, however, the issue 
of the effect of the-adoption of the Declaration upon the practice of the diplo- 
matic protection of citizens abroad. For many years this practice has.been 
a source of controversy and friction within the inter-American community. 
If, now, the Declaration is to define more specifically the rizhts of aliens.and 
to extend them perhaps into new fields, it becomes imperative to confront 
the problem of the diplomatic protection of aliens and sesk a constructive 
solution for it. The Juridical Committee recognizes the obligation thus im- 
posed upon it, and it is cf the opinion that the present draft Declaration must 
be followed by a detailed study of the problem of diplomatic protection in all 
of its phases. For the moment, however, it is only possible to formulate a . 
single article, drawn up in general terms, looking to the segregation of cases 
involving aliens and proposing a special method of protecting them. 

In the resolution (XL) of the Conference on Problems cf War and Peace, 
in which the Conference requested the Juridical: Committee to prepare the 
present draft Declaration, it is stated in the preamble that ‘ ‘international 
protection of the essential rights of man would eliminate the misuse of diplo- 
matic protection of citizens abroad, the exercise of whieh kas more than once 
led to the violation of the principles of non-intervention-and of equality 
between nationals and aliens, with respect to the essential rights of man.” 
The use of the words “‘sliminate the misuse” would seem <o indicate not the 
complete elimination of diplomatic protection, but the abuses with which it, 
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has been attended in the past. as pcinved out in the paragraph quoted. 
Nothing is said, however, with ~espect to the practical ways and means by 
which the Declaration of the International Rights and Duties of Man is to 
be made a substitute for the existing rules of international law upon the sub- 
ject of the diplomatic protection of aliens. Some light, however, is thrown 
upon the subject by the project of reso.utian presented to the Conference by 
the Mexican delegation, in which the Governing Board of the Pan American 
Union is called upon to study the inclusion in the reorganized inter-American 
system of an “organ specially designed tc watch over the regulation and the 
practical application of the principles proclaimed in the Declaration.” In 
the report accompanying the project r2ference is similarly made to the 
‘organization of an international mechanism” having the same object. In 
as much as the Mexican projet appears to have exercised an important 
influence upon the adoption of Resoluzion XL, the Juridical Committee has 
given special study to the constructive proposals contained in it. 

The Juridical Committee is cf the opinion that the abuses attending the 
diplomatic protection of citizens abroad Lave been due chiefly to the uni- 
lateral character of the procedure by which such protection has been carried 
out; and that the most practical remedy consists in the substitution of pro- 
cedure before an international court in accordance with established principles 
of law. It is therefore proposed that in cases in which aliens may allege 
violation af the rights secured to them by the Declaration, when adopted 
in juridical form, the complaint shall be decided, as under existing law, first 
by the courts of the state itself. In accordance with the provisions of Ar- 
ticle XX, each state may determine whether there may be an appeal from 
the decision of its local courts tc the highest court of the state or to a special 
court appcinted for the particular purpose of hearing such claims. ? 

In the great majority of cases it is to be expected that the decision of 
the courts of the state will setzle the matter definitively. But in the ex- 
ceptional cases in which the state of which the alien is a national has cround 
to believe that there has been a denial of justice the case shall, failing settle- 
ment by direct negotiation between tke parties, be submitted to an interna- 
tional body, as contemplated in the Mexican project. The statute of this 
international body, designated in the draft Declaration as an International 
Court, would have to be drawn up separately and made an integral part of 
the instrument which the American Stazes may decide upon as the proper 
legal form to be given to the proposed Declaration. | 

The Juridical Committee recognizes that the purpose announced in the 
preamble of Resolution XL, of eliminating ‘‘the misuse of diplomatic protec- 
tion of citizens abroad”, calls for a more exhaustive study of what constitutes 
denial of justice than it has been possible io undertake within the limits of the 
problem here considered by the Committae. For this reason the Committee 
would recommend that the competence of the International Court proposed 
in Article XXI be limited for the time being to cases directly involving funda- 
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mental rights, and should not extend to cases involving claims made in con- | 
nection with contracts for public works or for personal service, or claims made “s 
-in connection with public loans. Nor should cases involving claims for ™ 
ndemnity resulting from internal disturbances, international wars or trans- 
ers. of territory come within the competence of the propcsed court. The 
solution of these issues must await the adoption of more specific rules of 
international law with. respect to onan protecticn than are as yet gen- 
erally recognized. 

The study of this question, so intimately related to ths peace of the 
American States, the Juridical Committee proposes to undertake in due 
course. But in so far as the objestives of the present Declaration of the 
International Rights and Duties of Man are concerned, the Committee is of 
the opinion that the solution proposed in Article XX. is a constructive one, 
and that it will materially aid in attaining the purpose proclaimed in the 
preamble of the Resolution. 


In submitting the present draft Declaration the Juridical Committee has 
sought to reconcile conflicting points of view and to formulate as specific 
and detailed. a declaration as was possible under the circumstances. If a 
Declaration of the International Rights end Duties of Manis to accomplish 
its purpose it must not be content with mere generelizaticrs and abstrac- 
tions. On the other hand it must limit itself to funcamenzel and essential 
rights, which may be taken as a present minimum of protection. Resolu- 
tion IX of the Conference at Mexico City, on the Reorganizetion, Consolida- 
tion and Strengthening of the Inter-American System, contemplates that 
the two Declarations of the rights and duties of states and the rights and ` 
duties of man shall appear as an arnex to the charter of tha Pan American 
system, so that the two Declarations “may be revised from time to time to 
adapt them to the requirements and asp:rations of international life.” 

The Juridical Committee now awaits the comments which the American 
Governments may deem it- pertinent to make upon zhe proposed draft, in 
order that it may then oO to prepare the final draft contemplated by 
Resolution XL. ; l 
Rio pg JANEIRO, December 31, 1945. . ; 

Francisce CAMPOS 
F, Nigro DEL Rio 
CHARLES (a. FENWICK. 
A. GÓMEZ ROBLEDO 
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THE UNITED STATES ACCEPTS CCMPULSORY JURISDICTION 


By Francis O. Wicox 
Head International Relations Ana-yst, Library of Congress} 


On August 2, 1946, the United States Senate approved the Morse resolu- 
tion by the overwhelming vote of 62-2, thereby giving its advice and consent 
to the acceptance on the part cf the Unitad States of the compulsory juris- 
diction of the International Court of Justice. It was the same Senate which, 
just one year and one week earlier, had cast a vote of 89-2 in favor of the 
United Nations Charter. On August 26 Herschel Johnson, acting United 
States representative on the Security Council, deposited President Truman’s 
declaration of adherence with the Secretary-General of the United Nations. 
At long last the United States assumed faz-reaching obligations to submit its 
legal cisputes to an international court. 

Inasmuca as the Morse resolution was scnsidered in the closing and hectic 
days of a crowded legislative session, its significance probably was not fully 
appreciated by the American public. By any test that may be applied, 
however, the action taken by the United States is extremely important for at 
least two reasons. In the first place it reiterates once more the avowed 
policy of the United States to back to tke hilt the United Nations. In the. 
second place, it constitutes a gréat forwa-d step in the direction of establish- 
ing a regime of law in the international community. With the historical 
importancs of the occasion in mind, it is the purpose of this paper to review 
in sore detail the action taken by the Senate and to analyze briefly the new 
obligations assumed by the United States.* 


I. THE TEXT OF THE MORSE RESOLUTION 


At this point it may be well to recall the complete text of the Morse 
resolution as it was finally approved by the Senate. Words crossed out in 
the text below were deleted by the Senate. Those in italics were added as 
amendments. The full text follows: 


Resolved (two-thirds of the Senators present concurring therein), 
That the Senate advise and consens to the deposit by the President ` 


1 The opinions expressed in this article are, o` course, those of the writer and do not nec- 
essarily reflact the point of view of the Library of Congress or the Senate eon Relations 
Committee. 

2 For relevant documents see Conley Jurisdiction, International Court of Justice, 
Hearings Before a Subcommittee of the Commitee on Foreign Relations, U. S. Senate, 79th 
Congress, Znd Session; International Court of Jestice, Report of the Foreign Relations Com- 
mittee, No. 1835, 79th Congress, 2nd Session; Congressional Record, 79th Congress, 2nd 
Session, July 31, August 1, 2, 1946; S. Res. 160, 79th Congress, Ist Session; S. Res. 196, 79th 
Congress, 2nd Session; H. J. Res. 291, 79th Ccngress, Ist Session. 
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ve of the United States with the Secretary General of tte United Nations, 
: Hetat-s aH office, of a declaration 
nde paragraph 2 of articl 36 of the Statute of the International 
Court of Justice recognizing ‘as compulsory ipso facto and without 
special agreement, in relation to any other state accepting the same 
obligation, the jurisdiction of the International Court of Justice in all 
legal disputes hereafter arising concerning— 
a. the interpretation of a treaty; 
b. any question of international law; 
the existence of any fact which, if established, would constitute 
a teach of an international obligation; . 

d. the nature or extent of the reparation to be mzde for the breach 
of an international obligation. 

Provided, That such declaration should shall not apply to— 

a. disputes the solution of which the parties shal entrust to other 
tribunals by virtue of agreements already in existence or which may be 
concluded in the future; or 

b. disputes with regard to matters which are essentially within the 
domestic jurisdiction of the United States as determined by the United 
States, or 

c. disputes arising under a multilateral treaty, unless (1) all parties 
to the treaty affected by the decision are also parties to the case before the 
Court, or (2) the United States specially agrees to jurisd: chion. 

Provided further, That such declarationskewd shall remain in force for 
a period of five years and thereafter until the expiration of six months 
after notice may be given to terminate the declaration. 





Il. THE BACKGROUND 


At the San Francisco Conferenze considerable sentiment developed in 
favor of granting to the new Cour; compulsory jurisdiction over legal dis- 
putes that might arise among the United Nations.? Due largely to the 
opposition of the United States and Soviet Russia, however, this favorable 
sentiment came to naught. The besic jurisdiction of the naw Court under 
the new Statute, like that of the old, was established on a voluntary basis 
with Article 36, paragraph 2—the s¢-celled optional clause—extending to all 
member states the privilege of accepting compulsory jurisdiction in the event 
they should choose to do so. The United States delegation argued against 
compulsory jurisdiction on the ground that the inclusion of such a provision 
in the Statute might make it more dimicult for some states to accept the 
Charter.. Mr. Green Hackworth, who represented the United States on 
Committee IV/1, expressed the hops, however, that the jurisdiction of the 
Court might eventually be expanded and that the United States might be 

3 On the background of this problem see P. C. Jessup, “Acceptance by the United States 
of the Optional Clause of the International Court of Justice,” this Journau, Vol. 39 (1945), 
p. 745; also his article on the Court in Foreigr. Policy Reports, Aug. 15, 1942; L. Preuss, “The 
International Court of Justice, and the Problem of Compulsory Jurisdistion,” in Depart- 
ment of State Bulletin, Sept. 30, 1945; M. O. Hudson, “The New World Court,” in Foreign 


Affairs, Oct., 1945; Department- cf State Publication No. 2491 The International Court of 
Justice, 1946; else N. J. Padelford in International Conciliation, No. 418. 
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among those states wh.ch would accep the optional clause at a later 
date. i l 
Confronted with the desirability of winning the support of. the two states 
whose coöperation was essential for the success of zhe new Court, the ma- 
jority of the states represented at the Conference yielded to the inevitable. 
Article 36 was approved. At the same time, however, the Conference, with- 
out a dissenting vote, recommended to ths members of the United Nations 
“that as soon as possible they make declaretions rezognizing the obligatory 
jurisdiction of the International Court of -ustice according to the provisions 
of Article 36 of the Statute.” 4 
- It should be emphasized that the position taken by the United States 
- delegation did not stem primarily from any fundamental opposition to the 
principle of compulsory jurisdiction. It resulted rather from a genuine 
desire to do nothing which would jeopardize the passage of the Charter in the 
Senate. As Senator Vardenberg pointed out on the floor of the Senate on 
July 27, 1945:5 
It was the attitude of the American Delegation that in as much 
as each time this qu2stion has heretofore been submitted to the United 
States Senate the question of compulsory jurisdiction has always been a 
stumbling block, and there has always been a lack of willingness on the 
part of the Senate tc go that far as yez, it woulc be unfortunate to write 
the court statute itself on a compulsory basis at the present time, but 
that rather we should leave its development to 2volution, in as much as 
the whole process of world peace itseH is finally dependent upon evolu- 
tion in the spirit anc attitude of the peoples of zhe earth. So we joined 
at San Francisco in maintaining the optional clause in order to be 
perfectly sure that at least this one needless hurdle would be removed 
from Senate consideration of the chazter. 


During the consideration of the Charter in the Senate there was relatively 
little discussion of the Court or the prcblem of compulsory jurisdiction. 
On July 28, 1945, however, the date the Charter was approved, Senator 
Morse introduced a resolation (S. Res. 160) providing that the Senate recom- 
mend to the President that he accept, on behalf o? the United States, the 
compulsory jurisdiction of the Court. For the ressons already mentioned 
there was no disposition on the part of Administration leaders to consider 
the matter at that time. On November 23, 1945, Senator Morse introduced 
a second resolution (S. Res. 196) which differed from the first in two im- 
portant respects. It was offered on behalf of 15 Semators from both sides of 
the aisle and it called for the advice and consent of the Senate by a two-thirds 
vote. It was thus designed to allay any possible fears that may have arisen 
in the Senate with respect to procedure and to secura additional support of a 
bipartisan nature. 


1t UNCIO Documents, Vol. 12, p. 413. 
š Congressional Record, July 27, 1945, p 8247. 
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With these developments taking place in the Senate ane could hardly 
expect the House of Representatives to sit idly by. On Cecember 17, 1945, 
Congressman Herter of Massachusetts introduced a joint. resolution (H. J. 
Res. 291) under which the President would be “authorizec and requested?’ 
by the Congress to deposit a declaration with the United Nations accepting 
the jurisdiction of the Court as outlined in Article 36 of zhe Statute. The 
limitations imposed upon the grant of jurisdiction were ir essence the same 
as those provided for in the Morse resolution. 

During the months following San Francisco public opicion in ie United 
States crystallized rapidly in favor of compulsory jurisdiction. As the struc- 
ture and functions of the United Nations were discussed throughout the land 
it became more and more apparent that the commitments of the United 
States with respect to the settlement of political and lezal disputes -were 
wholly out of balance. Under the Charter the Security Council may in- 
. vestigate any dispute or any situation which might lead to international 
friction or give rise to a dispute. Moreover the parties 70 a dispute have 
bound themselves in advance to refer any cispute “the continuance of which 
is likely to endanger the maintenance of international peace and security” 
to the Council in the event they fail to settle it by other means. In other 
words it may be said that the Council has a kind of compulsory jurisdiction 
over political disputes and may summon the members of the United Nations 
_ to appear before it even though they may later choose to Cisregard its rec- 
ommendations. 

- It was an anomaly of the first crder that the United Stazes had no com- 
parable obligations with respect to the submission of justiziable disputes to 
the International Court of Justice. So far as the peaceful settlement 
provisions of the Charter are concerned, we were willing to relinquish our 
prerogative to be judge of our own case in disputes bezcre the Security © 
Council but we hesitated to give up that prerogative wizh respect to the 
Court. Given our traditional veneration for the principles of law and justice 
our position seemed entirely illogical. 

Moreover, if one takes the Charter seriously the acceptarce of compulsory 
jurisdiction by the United States flows naturally from our membership in the 
United Nations. The fundamental purpose of the Organization, as ex- 
pressed in Article 1, is “to bring about by peaceful means, end in conformity 
with the principles of justice and international law, adjustment or settlement 
of international disputes or situations which might lead to a breach of the 
peace...” This provision is implemented by the terms of Article 2 under 
which all members of the United Nations have assumed the obligation 
to settle their disputes ‘“‘in such a manner that international peace and se- 
curity, and justice, are not endangered.”” It is assumed that the Court will 
play an important role in bringing about these objectives. Article 7 es- 
tablishes the Court as one of the six principal organs of the United Nations 
and Article 36 provides that “legal disputes should as a general rule be re- 
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ferred by the parties to tae International Court of Justice in accordance with. | 
the provisions of the Stetute of the Cours.” 

Given this set of cirecmstances the failure of the United States to accept 
compulsory jurisdiction and support the Court might easily have been in- 
terpreted abroad as an edmission on our Dart that we prefer to rely on force 
and compulsion rather than on law and justice in our international dealings. 
As Senator Thomas (Utah) pointed out in presenting the Morse resolution 
to the Senate: ** 


You know and I know that the United States has no desire to impose 
its will on other states or take unfair advantage of them in any way. 
But we would be naive indeed if we were to assume that a mere repeti- 
tion of this principle would convince other nations of our good intentions. 
In diplomacy actions speak much louder than mere words. Until we 
demonstrate in a concrete fashion otr willingness to accept the impartial 
decisions of the Ccurt, we may have a hard time explaining to the small 
states in particular the apparent disparity between what we say with 
respect to world peace and what we are actually willing to do about it. 


to. . IIL. THE HEARINGS AND THE SENATE DEBATE 


On June 12, 1946, Senator Connally, Chairman of the Senate Foreign 
Relations Committee, appointed a subcommittee consisting of Senator 
Thomas (Utah), Senator Hatch and Senator Austin, to hold hearings on the 
resolution and report their findings to the full Committee. The subcom- 
mittee met on July 11, 12, and 15, uncer the able chairmanship of Senator 
Thomas, hearing and questioning 17 witnesses in a period of about seven 
hours.’ Unlike the hearings on the United Nations Charter the meetings 
attracted an exceedingly small listening audience. In fact, it was made up, 
for the main part, of individuals who were themselves planning to testify. 

This seeming lack of interest may have been due in part to the complete 
unanimity with whica the American 2ublic had accepted the principle of 
compulsory jurisdiction with respect to legal disputes. Truly the times 
had changed since 1936. A decade ago the resolution providing for United 
States membership in the Permanent Court of International Justice on a 
purely voluntary basis had met with «2 roar of protest in‘ the Committee 
hearings, on the Senste floor, and in the country at larze. Ten years later, 
even though every organization and every person who asked to be heard were 
granted the privilege not a single witness appeared before the subcommittee 
to oppose the acceptence by the United States of the compulsory jurisdiction 
of the new Court. Moreover, not a single letter or telegram was received 
by the subcommittee in opposition to the resolution. Not a single voice of 
protest was raised against it. In view of the overwhelming support mar- 


ia Congressional, Record, August 1, 1946, p. 10757. 

8 See Hearings, and the Committee Report, cited above. 

7Senator Hatch, who was observing the Fikini tests during this period, was necessarily 
absent. - 
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shalled in this country in favor of the United Nations Charter such a reaction 
should occasion no surprise. ` Nevertheless it stands out in cantrast to many 
other cases in the past where oppcsition forces spontaneously made them- 
selves heard. Few incidents in recent years have demonstrated more clearly 
the changing temper of American public opinion with respect to world 
affairs. 

Important legal organizations in the United States were no doubt very 
influential in securing the proper atmosphere for the favorakle consideration 
of the resolution. On December 18, 1945, the House of Delegates of the 
American Bar Association adopted a resolution, without a clissenting vote, 
calling upon the Senate and the President to accept compuleory jurisdiction 
“at the earliest practicable time.” Likewise, at its annual meeting in 


“Washington, on April 27, 1946, the American Society of International Law 


w 


unanimously adopted a resolution strongly favoring such action.? These 
resolutions were referred to on a number of occasions during the hearings 
and in the course of the debate on the Senate floor. It is significant that a 
majority of the witnesses appearing before the subcommittee were members 
of thé American Bar Association or the American Society af International 
Law.’ 

Witnesses also appeared or statements were submitted on behalf of such 
important organizations as the Federal Bar Association, the Inter-American 
Bar Association, the Federal Council of Churches, the General Federation of 
Women’s Clubs, the National Education Association, the National League of 
Women Voters, the American Association of University Women, the 
American Veterans’ Committee, the American Association tor the United 
Nations, the National Council of Catolic Women, and the National Council 
of Jewish Women. While active support for the resolution was not forth- 
coming from organized labor, agricultural, or industrial groups, this seeming 
indifference should by no meens be interpreted as a lack of m-erest on their 
part in the work of the Court. Had taere been any opposition to the resolu- 
tion during the hearings representatives of many of these crganizations 
would doubtless have appeared on beaalf of it. 

It was against this backdrop of overwhelming public sup ort that the 
subcommittee quickly decided to report the resolution favorably to the For- 
eign Relations Committee with only one unimportant ameadment. On 
July 17 and again on July 24 the full committee debated the matter although 


8 The resolution reads: “Resolved, That the American Society of International Law 
strongly favors a declaration by the United States Government of its aczeptance of the 
jurisdiction of the International Court of Justice in the types of legal disputes enumerated in 
Article 36 of the Statute of the Court.” 

® George A. Finch and Lester Woolsey, Vice-Presidents, and Pitman B. Pctier, Secretary, 
appeared on behalf of the American Society of International Law. Philip Ù. Jessup, Law- 
rence Preuss, Helen Dwight Reid, Edgar Turlington, and Robert G. Wilson, all members of 
the Society, also appeared. President Charles C. Hyde, Clyde Eagleton, Quincy Wright 
and Norman J. Padelford, among others, sent statements for the record. 
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other items on the agenda restricted somewhat the time which could be 
devoted toit. On July 24, by a unanimous vote, the committee reported the 
resolution to the Senate for favorable action in exactly the form recom- 
mended by the subcommittee. 

During the following week the Senate was burdened with an unusually 
heavy legislative program. With the date set for adjournment rapidly 
approaching, there was a growing feeling in certain quarters that it might be 
wise to postpone consideration of the Court issue until January when it 
could be studied more carefully. Appérently convinced that this was the 
intention of Senate leaders, Senator Morse, on July 31, moved that the Senate 
‘proceed to a consideration of his resolution. During the two following days 
the resolution was debated at some length although the thread of discussion 
was dropped from time to time as the Senate turned its attention to social 
security, federal aid to education, labor problems, and other matters. On 
August 2nd the final vote was taken late in the afternoon and the Senate ad- 
journed sine die some two hours later. 

The debate was neither as long nor as provocative as one might have ex- 
pected in view of the importance of tae resolution. There was no vocal 
oppcsition to the idea of compulsory jurisdiction; not a single Senator rose to 
speak against it. Nor was any referenc2 made to the reservations which had 
stirred up such a heated discussion in the Senate during the.era of the 
‘Permanent Court of International Justice. Republicans and Democrats 
joined hands in another bipartisan demonstration of the fact that the United 
States has moved far in direction of international cooperation. Even so, the 
amendments to the Morse resolution vozed by the Senate will serve to remind 
mankind that the Senate still looks upon the United Nations as an organiza- 
` tion of sovereign states and not a world government. 


lV. THE LEGAL NATURE OF THE DECLARATION 


One of the first problems to confront the subcommittes in its consideration ` 
of the Morse resolution related to the legal nature of the declaration to be 
depositéd under Article 36 of the Statute. Article 36 states simply that the 
parties to the Statute ‘‘may at any time declare that they recognize as 
compulsory tpso facto and without special agreement . . . the jurisdiction 
of the Court in all legal disputes. . . .” The Article further provides that 
the declarations contemplated are to be deposited with the Secretary General 
of the United Nations who shall transmit copies to the parties to the Statute 
and to the Registrar of the Court. 

Clearly such a declaration, deposited by the-head of a state, cannot be 
considered a treaty in the strict sense of that term. It is rather, as the 
Permanent Court pointed out in the Phosphates case, a unilateral act, and is 
consummated by a state in accordance with the terms of a treaty, the Charter 
of the United Nations. While no one could doubt the authority of the 
United States Government to make such a declaration, a legitimate question 


706 ` THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


arose as to the proper method to be followed under the Constitution in order 
to legally bind our Government to the terms of Article 36. This uncertainty 
was reflected in the variety of procedures set forth in the shree resolutions 
referred to above. The original Morse resolution (S. Res. 1€0) provided that 
the Senate, presumably by a simpl2 majority. vote, “recommend” that the 
President deposit our declaration with the Secretary General. The Herter 
measure (H. J. Res. 291) took the form fo a joint resolution with the Presi- 
dent “authorized and requested” by action of the two houses to take the 
step outlined in Article 36. Finally, the second Morse resolution (S. Res. 
196) clearly contemplated the use cf the treaty procedure since it provided. 
that the Senate (with two-thirds of the Senators present concurring) ‘advise 
and consent” to the deposit of the declaration by the President. 

_ The Constitutional issue had been raised originally on the Senate floor 
during the debate on the United Nations Charter. While no specific proce- 
_ dure was agreed upon at that time, members of the Senate took it for granted 
that legislative action of some kinc—whether it be in the form of a joint 
resolution or.a two-thirds vote in the Senate—would be necessary to em- 
power the President to accept compulsory jurisdiction on behalf of the 
- United States. In order to clarify this issue and to secure the point of view 
of the Executive, Senator Vandenberg requested an opinion from Green 
Hackworth, then Legal Adviser to the Department of State. The pertinent 
paragraph of Mr. Hackworth’s memorandum which Senator Vandenberg 
read on the floor of the Senate, follaws:! 


If the Executive should initiate action to accept compulsory jurisdic- 
tion of the Court under the opzional clause contained in Article 36 of 
the Statute, such procedure as might be authorized by the Congress 
would be followed and if no specific procedure were prescribed by 
statute, the proposal would be submitted to the Senate with request 
for its advice and consent to the filing of the necessary declaration with 
the Secretary General of the United Nations. 


4 


It will be recalled that a somewha; comparable situation arose in connec- 
tion with the implementation of Article 43 of the Charter. That article 
provides that the members of the United Nations shall enter into special 
agreements with the Security Council in order to make available to the Coun- 
cil the armed forces and other facilities necessary to maintain peace. During 
the debates on the Charter there was considerable discussion as to whether 
these agreements should be considered as treaties or whether Congress might ` 
approve them by means of a joint resolution. On this point President Tru- 
man took a firm stand. “When any such agreement or agreements are 
negotiated” he informed the Senate an July 28, 1945 “it will be my purpose 
to ask the Congress by appropriate legislation to approve them.”’” 

With respect to compulsory jurisdiction, however, the President main- 


it Congressional Record, July 27, 1945, p. 8249. 
See 79th Congress, Ist Session, Senate Report No. 717, p. &. 
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tained a discreet neutrality. Ina letter zo Raymoad Swing dated February 
25,-1946, ke pointed out that the Execuzive Branch favored the passage of 
either the Morse resolution or the Herter resolution. “Either of them,” he 
said, ‘‘would furnish a satisfactory legal basis for United States acceptance 
of the compulsory jurisdiction of the Court.’ This view was also expressed 
by Under Secretary Dean Acheson in tie hearings conducted by the sub- 
committee. 

In the view of the writer the decision of the Forzign Relations Committee 
to resort to the treaty procedure was bath politically wise and Constitu- 
tionally valid.“ Even though the declaration—waich is unique so far as the 
United States is concerned—is unilateral in form, in fact it will have the 
binding fcrce of a treaty between the United States and the other states 
which have subscribed to Article 36. Moreover, it will impose upon the 
United States new and far-reaching commitments with respect to the peace- 
ful settlement of disputes—a field whica the Senate has always considered 
as belonging to the ordinary treaty-making power. As Senator George 
and Senator Murdock both pointed out on the floor of the Senate, the 
declaration is, in effect, a treaty of the h:ghest importance; it has the dignity 
of a treaty and it ought to be handled as thouga it were a treaty. Even ° 
though the Senate made no attempt ofEcially to classify the resolution:as a 
treaty it is of some significance that it was considered in Executive Session. 

H. M. Catudal, commenting on this pcint in the July issue of this JOUR- 
NAL, suggested that ‘‘all doubt concerning the legality of our acceptance of 
the obligetory jurisdiction of the new Court could be removed by the pas- 
sage of a joint resolution of both Houses of the Congress.” Exactly the 
opposite point of view would seem to bə sound. The treaty procedure was 
designed to cover Important international agreements. Clearly the Morse 
resolution, by providing for a two-thirds vote, could not transform a uni- 
lateral declaration into a formal treaty. But if uncertainty exists as to the 
proper procedure to follow, would it not seem prezerable to err on the side of 
caution? If there is any doubt would it not szem desirable, in order to 
avoid ‘possible criticism, to resolve thas doubt on the side of the Constitu- 
tion? Tris is the line of reasoning whizh seemed to dominate the Senate as 
it followed the formal procedure normslly reserved for full-fledged treaties. 
While the wisdom of this decision may ke debated on Constitutional grounds, 
actually it avoided the long and acrimonious debate which probably would 
have been precipitated had any other procedure been followed. 


V. LIMITATIONS ON COMPULSORY JURISDICTION 
IN ORIGINAL MOR3E RESOLUTION 
During the San Francisco Conference and afterward it became apparent 
to anyone who talked with others about the worx of the new Court that the 


£2 Text in New York Heralc Tribune, March 1, 1946. . 
1 See Committze Report, p. 10. l 
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nature of compulsory jurisdiction was generally misunderstood in the 
United States. Many people, including some of our leadirg public figures, 
assumed that once the United States accepted compulsory jurisdiction we 
would be obligated to submit all our disputes to the Cour: for settlement. 
Nothing, of course, could be further from the truth. An examination of the 
original Morse resolution reveals at least six limitations on the Court’s 
jurisdiction. ‘Two of these limitations are inherent in the terms of Article 
36. The others are the kind of limitations or exclusions which states nor- 
mally included in their declarations of adherence to the com dulsory jurisdic- 
tion of the Permanent Court of International Justice.” . 

1. Only Legal Disputes Included. In the first place, the Morse resolution, 
by repeating the phraseology of Article 36, clearly limits the jurisdiction of 
the Court to the four categories of legal disputes specified therein. The 
Permanent Court Statute, it will be recalled, contained tie proviso that 
states might accept the Court’s jurisdiction in “all or any” of the four enu- 
merated classes of legal disputes. The words “all or any ’ were dropped 
from the Statute of the new Court, however, and Article 36 srovides simply 
that states may accept the compulsory jurisdiction of the Court 


In all legal disputes concerning 
a. the interpretation of a treaty; 
b. any question of international law; 
c. the existence of any fact which, if established, would constitute 
a breach of an international obligation; 
d. the nature or extent of the reparation to be made for the breach 
of an international obligation. 

During the debate on the Morse ~esolution some members of the Senate 
stressed the fact that the compulscry jurisdiction of the Court would be 
limited to strictly legal disputes. This may have been done in part to 
reassure possible opponents of the resolution. It should be emphasized, 
however, that in view of the ever-expanding network of treaties and the 
rapid development of the rules of international law a promise to submit even 
our legal disputes to the Court is exceedingly significant. Inthe future, asin 
the past, it will be extremely difficult to draw a satisfactory line of demarca- 
tion between legal and political differences. It follows that some justiciable 
disputes may be of a highly controversial nature. The Easzern Greenland 
case between Norway and Denmark, for example, involved the ownership of 
territory. Given the proper setting, nothing could be more controversial 
than just such an issue. It would be unfortunate, therefore, to minimize.in 
any way the obligations the United States has assumed on tne ground that 
legal disputes are relatively less important than political ones. 

2. Reciprocity. In the second place, Article 36 makes perfectly clear that 
the jurisdiction conferred upon the Court is limited by tke principle of 


14 For the texts of these declarations see M. O. Hudson, The Permanent Court of Interna- 
tional Justice, 1920-1942, pp. 681 ff. 
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reciprocity. Paragraph 2 specifically provides for a state’s acceptance of the 
Court's jurisdiction “in relation to any other state accepting the same 
obligation.” It follows that when the United States deposited its declara- 
tion with the Secretary-aeneral we became bound only with respect to those 
other states which have deposited or which may deposit in the future similar 
declarations. Actually the reciprocity clause in Article 36 is somewhat com- 
parable to zhe most-favored-nation principle in commercial treaties. Limi- 
tations inserted by any state in its declaration immediately become available 
to any other declarant state with which ri might become involved in a case ~ 
before the Court. Thus if State X excluded from the jurisdiction of the 
Court disputes relating to certain territories, State X could not compel 
State Y to become involved in proceedings before the Court with respect to 
such territcries, even though State Y might not have made a similar reserva- 
tion. 

3. Future Disputes. According to the Morse resolution the grant of Juris- 
diction to the Court is also limited to legal disputes “hereafter arising.” 
This is a very common limitation which was often used by states in accepting 
the compulsory jurisdiction of the Permanent Court. The protection af- 
forded by such exclusion would seem highly desirable. Otherwise the filing 
of the declaration by the United States might constitute an invitation to 
certain other countries to revive old controversies—some of which might 
prove emberrassing—and take them to the Court for settlement. 

4, Other Tribunals. Still a fourth limitation stems from the provision in 
the Morse resolution that the declaration shall not apply to disputes which 
the parties may entrust to other tribunals for settlement. This provision 
follows closely the language of Article 9Ẹ of the Charter. It is also con- 
sistent witk the letter and spirit-of other sections of the Charter which en- 
courage disputing parties to settle their controversies by peaceful means of 
their own choice. | l 

5. Domestic Questions. The fifth limitation relates to domestic questions. 
Disputes with respect to matters which cre essentially within the domestic 
jurisdiction of the United States, the Marse resolution provides, are not to 
come within the grant of jurisdiction conferred upon the Court. This is not 
a new limitation. The British Government inserted a comparable provision 
in its declaration of 1929 acsepting the compulsory jurisdiction of the 
Permanent Court. Many other states including Albania, Argentina, Aus- 
tralia, Brazil, Canada, Egypt, India, Iran, Iraq, New Zealand, Poland, Ru- 
mania, South Africa anc Yugoslavia follcwed suit. 

- It is easy to understand why states should hesitate to grant the Court 
jurisdiction over disputes involving important domestic issues like immigra- 


16 See Committee Report, p. 5; Hudson, pp. 465-3. 

18 Article 95 reads: ‘ Nothirg in the present Charter shall prevent msmbers of the United 
Nations from entrusting the solution of their citerences to other tribunals by virtue of 
agreements already in existerce or which may be ecncluded in the future.” 


710 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tion and trade barriers. These are-vital matters over which the modern 
_ nation state has jealously and persistently guarded its sovereign prerogatives. 
It is difficult to see, however, just what can be accomplishec by the insertion 
of such a provision in the declaration accepting compulsory jurisdiction. 
Article 2, paragraph 7 of the Charter is already quite explicit on that point. 
“Nothing contained in the present Charter,” reads the Article, “shall au- 
thorize the United Nations to intervene in matters whica are essentially 
within the domestic jurisdiction of any state or shall require the member to 
submit such matters to settlement under the present Charter. ...”’ More- 
over, the Court is instructed by the Statute to decide the cases brought before 
it in accordance with international law; its competence dce3 not extend to 
domestic questions. If a dispute relates to matters which fall within a state’s 
domestic jurisdiction it certainly would not fall within any cf the four classes 
of disputes enumerated in Article 36. Hence, the domestic jurisdiction 
limitation, apart from reiterating an already accepted principle, cannot offer 
the United States any additional protection other than that already provided 
by the Charter ‘itself and by the fundamental nature cf international 
law. 

6. Time Limit. Finally, the Morse resolution provides' ihat the declara- 
tion shall remain in force for at least five years with the possibility of ter- 
minating it thereafter six months after notice is given. The five year 
period is normal. It is the period most frequently used by the members of 
the Permanent Court although in some cases 10, 15, and 20 vear periods were 
chosen and in a number of instances declarations were made without refer- 
ence to any time limit. . The six months termination notice offers reassurance 
that the United States will not renounce the obligation of cempulsory juris- 
diction merely to escape being drawn into Court by an imzending case. 

These limitations, which were incorporated in the Morse resolution, were 
accepted by the Senate Foreign Relations Committee ard were reported 
without change for the favorable aztion of the Senate. It was not until the 
résolution reached the Senate floor that other important limitations were in- > 
serted in the form of amendments offered by Senator Conrally and Senator 
Vandenberg. It will be well to examine these amendmen:s in some detail. 


VI. AMENDMENTS ADDED TO THE RESOLUTION ON THE 
FLOOR OF THE SENATE 


1. The Conr.ally Amendment 


Of the two the so-called Connally amendment is the more far-reaching. - 
It involves the addition to paragraph (by of the Morse resolution relating to 
domestic jurisdiction. the six words “as determined by the United States.” 
As Senator Connally explained his amendment on the flooz of the Senate it 
simply means that “when it comes to submitting a question to the Inter- 


iv See the Connally amendment, however, as it is discussed below. 
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national Court, if we [the United States] say that it is a domestic question, 
the International Court cannot take jurisdiction of it.” 18 

It is, of course, one thing for a state to accept tLe compulsory aeeoa 
of the Cotrt and exclude from the grant of authcrity those disputes which 
relate to domestic issues. But itis a horse of an entirely different color when 
a state reserves to itself the right to decide whether or not a matter is 
essentially domestic. For in such an event it mar, by the simple expedient 
of labelling a dispute “domestic,” set itself up as Judge in its own case and 
succesfully deny the jurisdiction of the Court. . 

It was precisely to avoid this dilemma that zhe framers of the Court 
Statute in San Francisco accepted the language of Article 36 of the Statute of 
the Permanent Court. “In the event of a dispute as to whether the Court 
has jurisdiction,” reads Article 36, paragraph 6, “ihe matter shall be settled 
by the desision'of the Court.” International practice, too, has confirmed 
this principle. It has already been pointed out that since 1929 some 15 
states, out of the 45 accepting the compulsory jurisdiction of the Permanent 
Court, inserted reservations with respect to domestic matters in their declara- 
tions. Not one of these states, however, reserved to themselves the right to 
decide which matters are domestic-and which are not. At the outset the 
issue as to whether the Court or the individual states should determine the 
scope of domestic questions was deliberately avoiced. As time passed, how- 
ever, a number of cases arose under Article 36 in which one of the parties 
challenged the Court’s jurisdiction: In each case the Court and not the 
states decided the issue.!® 

Given these historical facts some critics of the Connally amendment are 
inclined ta condemn it in no uncertain terms. Senator Morse referred to it 
as an unfortunate precedent. Senator Pépper denounced it as a clear viola- 
tion of Article 36, paragraph 6 cf the Court Stetute. Professor Laurence 
Preuss, writing in the August 11th issue of The New York Times, declared 
that the Senate “smuggled a veto power into our acceptance of the compul- 
sory jurisdiction of the Court.” And many people argued that it constituted 
an unhappy demonstration of our lack of confidence in the competence and 
integrity of the new Court. 

Particularly impressive to some is the argumert that the United States— 
avowedly desirous of encouraging a regime of law and order in the world— 
has set an undesirable precedent. Now that the ice is broken other states 
no doubt will want to accept Article 36 under much the same conditions. 
Or, if we may change the figure of speech, the pebble the United States 
dropped into the pond may result in an ever-wilening circle of states each 


18 Congressional Record, p. 10833. 

19 Tn five of the eleven cases arising ucder Article 36 the Ccurt’s jurisdiction was challenged. 
In two cases the Court ruled it had jurisdiction, in two other eases that it did not, and in the 
fifth case it ruled that one of the objections to its jurisdiction was well founded. See Hud- 
son, pp. 477—481. 
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claiming the right to determine for itself whether the Court has jursidiction 
ove” cases in which it is involved. And it will be difficult inceed to establish 
a regime of law and order in the international community so long as each 
state reserves to itself the right to decide what the law is. Thus it may be 
said that the declaration of the United States has introducec. a new political 
element into the concept of compulsory jurisdiction—an element which may 
tend to weaken the authority of the Court. | 

It should also be pointed out that the United States will ke tarred in any 
event from proceeding agaixst othar states in cases which they consider 
within their domestic jurisdiction. This result stems from. the reciprocal 
nature of Article 36 which has been discussed above. 

Tae Senate was unwilling to accept Senator Pepper’s contention that the 
Connally amendment violates the terms of Article 36. A number of Sena- 
tors, including Mr. Connally, Mr. Vendenberg, Mr. George, and Mr. Morse, 
insisted that each of the signatory states possesses the right under the Court 
Statute to file or not to file the dec_aration contemplated in Article 36 ac- 
cording to its discretion. Inherent in that right is the nght, which each 
state may exercise when it files the declaration, to place on zhe jurisdiction 
conferred such conditions or limitations as it may see fit to place. Interna- 
tional practice under the Permanent. Court Statute would-seem to confirm 
this argument at least in part. In the Fifth General Assembly o the League 
of Nations the view was expressed that states should be permitted to adhere 
to Article 36 “with the reservations which they regard as ind:spensable.’’?? 
Actually many different types of limitations were included in the declara- 
tions deposited before World War IL 

The writer cannot agree, hcwever, with those who contenc. that the Con- 
nally amendment destroys.the vitality of the Morse resolution. Even with 
the limitation imposed the Urited States has still taken a tremendously im- 
portant step forward. The fa2t remains that we are still bound to accept the 
Court’s jurisdiction in the four important categories of eases listed in 
Article 36. It may be safely assumed that most disputes that arise will 
clearly be either domestic or international in character, and that no question 
about the jurisdiction of the Court wi'l be raised. The veto, therefore, if one 
-can call it a veto, is only a jualified one. Moreover, ii borderline cases 
develop, it is inconceivable thst the United States would ever resort to sub- 
terfuge or evasion and claim an international law issue to be a domestic one. 
Our sraditional reliance upon law and the pressure of world public opinion 
would prevent such a mistake from being made. 

Dering the debate on the Senate floor several Senators argued that it . 
would be preferable to reject she Connally amendment and <0 rely instead 
on the veto power the United States has in the Security Couneil to prevent 
the enforcement of a Court judgmenz which this country mizat find unac- 


20 Records of Fifth Assembly, Plenary, p. 225; Hudson, p. 45E. 
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. ceptable. This could be done under Article 94 of the Charter. Then if the 
Court made the mistake of assuming jurisdiction of a domestic issue involy- 
ing the United States, we could refuse to comply with the decision. In the 
event the other party eppealed to the Security Council, we could in the last 
analysis safeguard our national interest with the veto.. 

While such a procedure would be ertirely possible, it lays itself open to at 
least two serious objections. In the first place, under Article 94 of the 
Charter the United Staies has bound itself to comply with the decisions of the 
Court in any case to waich it is a party. This obligation could not lightly 
- be brushed aside. In the second place, it would seem highly undesirable to 
set up the Security Ccuncil as an appeal body to review decisions of the 
Court. -The Charter definitely contemplates action by the Council to en- 
force decisions of the Ccurt in case the failure of a state to comply constitutes 
a threat to the peace. But it certainly does not contemplate the review 
and possible reversal of the legal decisions of the Court by a political agency 
like the Council. 

Whst prompted the Senate to adopt the Connally amendment? Very 
likely the action was prcmpted by the same feeling that caused the American 
delegation ab San Francisco, and later the Senate, to support the veto in the 
United Nations Charter. It was prompted, in other words, by a desire to 
safeguard the vital interests of the United States. It is interesting to note 
that the substance of the amendment was first suggested in the hearings of 
the subcommittee by Senator Austin and at that time proved acceptable to 
Senator Morse.” However, the idea was not accepted by the subcommitte 
nor did it find a place in the resolution as it was reported out of the Foreig: 
Relations Committee. It did not reappear until it was introduced on t 
floor oz the Senate by Senator Connally. 

Now few people would label Senatcr Connally an isolationist. He 
valiantly supported the ‘Jnited Nations anc has often acted as the Admin 
tration spokesman on the floor of the Senate with respect to foreign affa’ 
It may be fairly assumed, therefore, that ne was voicing the sentiment 
many of his colleagues when he remarked that he was not willing to grant t 
new Court jurisdiction cver cases involving the navigation of the Panama 
Canal, immigration into the United States, tariffs or other similar matters. 
“The United States is tke object of envy of many nations of the world and 
many peoples,” he said. ‘“‘Our Treasury is most attractive to them. Im- 
migration to our shores S something they dream of. I do not favor and I 
shall not vote to make it possible for the International Court of Justice to 

2 Article 94, paragraph 2, reads: ‘‘If.any party to a case fails to perform the obligations 
incumbent upon it under a judgment rendered by the Court, the other party may have 
recourse 20 the Security Council, which may, if it deems necessary, make recommendations 
or decide upon measures to be taken to give effect to the Judgment.” 


2 Hearings, p. 36. Senator Morse later opposed the amendment and while Senator Austin 
voted for it he said he preferred the resolution witLout it. Congressional Record, p. 10840. 
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decide whether a question of. binaan to our shores is a domestic ques- 
tion or an international question.” % . 

An analysis of the final vote on the Connally amendment would seem. to 
support this assumption.” Only 12 Senators voted against it: 51 voted for it 
including Senators Connally and Vandenberg, Senator Barkley, Majority 
Leader, and Senator White, Minority Leader. Senators Thomas (Utah), 
Pepper, Guffey and. Wagner, all members of the Foreign Relations Com- 
mittee, were included among those opposing the amendment. - No doubt 
some of the 51 Senators,” like Senator Austin, were not in favor of it but were - 
willing to compromise in order to insure the passage of the bill. Neverthe- 
less, it is probable that—particularly in view of the great pressure of legisla- 
tive business during the closing days of the session—the Norse resolution 
without the Connally amendment would have encountered considerable 
difficulty in winning a two-thirds vote before the Senate adjourned. 


2. The Vandenberg Amendment 


_A second limiting amendment, proposed by Senator Vandenberg and 
adopted by the Senate without a roll call vote, found its wa into the Morse 
resolution. The amendment provides that the compulsory jurisdiction 
declaration deposited by the United States should not apply to “ Disputes 
arising under a multilateral treaty, unless (1) all parties to the treaty af- 
fected by the decision are‘also parties to the case before tas Court, or. (2) 
the United States specially agrees to jurisdiction.” 

‘The Vandenberg amendment apparently had its origin in a memorandum. l 

compulsory jurisdicticn which John Foster Dulles submitted to the `` 
reign Relations Committee during the hearings on the Morse resolution. 
his memorandum Mr. Dulles correctly pointed out that disputes, partic- 
rly under multilateral’ conventions, often give rise to, tas same issue as - 
inst more than one other nation. Noting that the Court Statute provides 
compulsory jurisdiction only ‘‘in relation to any other state accepting the 
ne obligation,” Mr. Dulles argued that it might be well for the Senate to 
ake perfectly clear that jurisdiction should be compulsory “only when all 

f the other parties to the dispute have previously accepted the compulsory 
jurisdiction of the Court.”*™. Certainly the United States would not want to 
place itself in a position where it could be forced into court by a state which 
had not itself accepted the terms of Article 36. 

- In a reply to Mr. Dulles’ memorandum, Mr. Charles Fahy, Teed Coun- 
sellor of the Department of State, argued that under Artisle 36 the United 
States would be bound only with respect to other states accepting the same 
obligation. He suggested, however, that if additional safeguards were de- 

23 Congressional Record, p. 10839, | 

3 Eight of the 15 sponsors of the original Morse resolution voted for the Connally RR 


ment. Four voted against it.. Congressional Record, p. 10841. 
2 Congressional Record, pp. 10757,10760. % Hearings, p. 44. 
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sired it would be possible to insert an amendment along the lines of the 
Vandenberg proposal cited above. This suggestion was incorporated in the 
report of the Foreign Relations Cornmittee 27 amd was later advanced by 
Senator Vandenberg on the Senate floor. 

- What does the Vandenberg amencment mean“ At first glance it might 
seem unworkable. Does it mean, as some have siggested, that if the Court 
is called upon to interpret the United Nations Charter to settle a case be- 
tween two disputants under Article 36 of the Stetute that it could not act 
unless the other 49 members of the United Nations also became parties to 
_ the dispute? Does it mean that a respondent stegte might be able to reject 
the Court’s jurisdiction unless all the parties to the treaty in question are 
before the Court? Does it mean that all the sigratories to the Nine Power 
Treaty would have to intervene in a case before that treaty could be con- 
strued by the Court? 

There was no discussion in the Senaze on this point. However, such a 
narrow interpretation of the amendment undoubtedly goes bevond the intent 
of the Senate. In many instances it would be impossible to secure the 
participation in a case of all parties to a treaty ance many of them would 
have no real interest in the dispute. To impose zuch a requirement would 
have the effect of nullifying the declaration of the Jnited States with respect 
to a large and important class of cases involving multilateral treaties. 

Moreover, it should not be forgotten taat Articl= 63 of the Statute already 
provides a means by which states not pazties to a dispute may intervene in a 
case if it involves the construction of a treaty to which thev are parties.”8 
This is a purely voluntary procedure designed to protect the interest of such 
states. To impose an additional requirement thet these states must come 
into Court before such a treaty can be interpreted would modify consid- 
erably the meaning of the Statute and would serve no useful purpose since 
ample protection is offered all signatories under Article 63. 

It is suggested, therefore, that the word “affected” in the Vandenberg 
amendment be interpreted to mean “directly affected” or “legally af- 
fected.” Ifthe latter interpretation were accepted it would tend to narrow 
the circle of states in each case to more lagical and reasonable proportions. 
How the amendment might then operate may be illustrated by reference to 
a treaty of mutual guarantee comparable, let us say, to the Locarno, Pact of 
1925. States A, B, C, D and E are parties to the treaty. State A obtains 
judgment irom the Court that B has violated the treaty. This decision 
might obligate States C, D, end E to join with State A in application of 


2” Committee Report, p. 6. 

38 Article 63 reads: “(1) Whenever the construction of a convertion to which states 
other than those concerned in the case are parties -s in questian, the Registrar shall notify all 
such states forthwith. (2) Every state so notifiec has the right to intervene in the proceed- 
ings; but if it uses this right, the construction given by the judgment will be equally binding 
upon it.” 
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sanctions against B, even though States C, D and E were not actually in- 
volved in the original dispute. Clearly the legal rights and cuties of States: 
C, D and E are so materially affected that they might well become pene 
the case before the Court. 

One other point ought to be kept in mind. The mere fact 3 treaty is sub- 
ject to interpretation by the Court should not in itself constitute sufficient 
justification for a party to the treaty to claim that it is “affected by the 
decision.” The one does not necessarily flow from the other. Judicial 
interpretation merely defines what the treaty, or certain paris of it, means, 
and does not affect the legal rights and duties of the signatories except those 
before the Court. Article 59 of the Statute specifically provides that ‘The 
decision of the Court has no binding force except between the parties and in 
respect of that particular case.” 


3. President-al Discretion 


The Senate adopted still a third amendment to the Morse resolution which 
should be mentioned in passing. At Senator Donnell’s suggestion the word 
“should” was changed to “shall” in two places ostensibly with the intention 
of making mandatory upon the President the limitations upon compulsory 
jurisdiction set forth in the resolution. Senator Donnell expressed his 
positicn in these words: “While he the President] is not obligated to con- 
summate a treaty after it has once been approved by the Senate, I do believe 
that. the Senate has a right, in giving its consent, to attach. mandatory condi- 
tions thereto.” ?° Since Senator Thomas (Utah) and Senator Morse accepted 
the amendment it was approved by the Senate without objeztion. Senator 
Thomas pointed out, however, that the mere insertion of the word “shall” 
would in no way diminish the discretion inherent in the office of the Presi- 
dent. “‘We are giving advice to the President of the United States,” he 
said. “‘He, of course, can do what 2e wants to do with that advice.” ° In 
fact the issue was never joined. The President did not prozest the manda- 
tory language of the Morse resolution. And the declaration signed by him 
contained all the limitations and restrictions to which the pena had offered 
its advice and consent. 


VII. THE MILLIKIN PROPOSAL 


While the Connally and Vandenberg amendments received the over- 
` whelming support of the Senate, & third major amendment proposed by 
Senator Millikin was actually defeated by a vote of 49 to 11. In the 
development of a legislative measure, rejected amendmerts are often as 
important in diagnosing the attitude of the legislative body as those amend- 
ments which are favorably acted upon. This was true of Senator Millikin’s 
proposal. In approving the Connally and Vandenberg amendments the 


29 Congressional Record, p. 10768. '  %0Same, p. 10767. 
3t Congressional Record, pp. 10842-10849. 
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Senate demonstrated a desire to cefinitely limit the compulsory jurisdiction 
of the Court as it applies to the United States. But in voting down the 
Millikin proposal it demonstrated its reluctance to do anything that might 
hamper the Court in carrying out ‘ts normal judicial functions in an effective 
manner. 

Article 38 of the Court Statute, it may be recalled, provides that the Court, 
in deciding the disputes submitted tc it, shall ‘apply international conven- 
tions, international custom, and the general principles of law recognized by 
civilized nations as well as judicial decisions and the teachings of the most 
highly qualified publicists of the various countries. In his memorandum to 
the Foreign Relations Committee John Foster Dulles made Article 38 the 
subject of rather severe criticism.®? If the rules of international law to be 
applied are so uncertain that resort must be had to alleged custom and the 
teaching of publicists, he pointed dut, ‘then the Court can scarcely avoid 
indulging in a large amount of judicial legislation or political expediency.” 
To be sure, three of the four categcries of disputes listed in Article 36 relate 
to matters susceptible of judicial determination. But what about legal dis- 
putes “‘concerning any question of international law”? Given the unde- 
veloped status of international law, could the United States risk submitting 
such disputes to the Court in advance without prior agreement defining the 
rules of law to be applied in any particular case? 

It was in line with this reasoning that Senator Millikin introduced his 
amendment designed te safeguard the United States against the legislative 
tendencies of the Court. The amendment provided that the declaration of 
adherence to Article 36 “shall not azply to disputes where the law necessary 
for decision is not found in existing treaties and conventions to which the 
United States is a party and where there has not been prior agreement by 
the United States as to the applicable principles of international law.” It 
will be noted that the proposal wculd not attempt to limit the Court to 
treaties and conventions as the singls source of international law to which it 
might turn in deciding a case. Other sources might be consulted, provided 
they were agreed upon in advance by the United States and the other 
parties to the dispute. “We should nct commit the destiny of this coun- 
try,” said Senator Millikin, “to a geme in which the rules are made by the 
referee as he goes along.” 3 l 

Leaders from both parties marshalled several convincing arguments- to 
refute Senator Millikin’s proposal. In the first place, Article 38 of the Court 
Statute clearly specifies the four sources of law which the Court shall apply 
in rendering its decisions. Inasmuch as Article 38 forms an integral part 
of the United Nations Charter which has been accepted by 51 nations, it is 
difficult to understand how the United States, by a unilateral declaration, 
can alter these fundamental provisions which so vitally affect the successful 
functioning of the Court. Clearly if any state accepts compulsory jurisdic- 


® Hearings, p. 44. 2 Congressional Record, p. 10844. 
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tion, it must be accepted under the terms and conditions prescribed in 
Article 38. In the second place, the concept of compulsory jurisdiction 
implies a general willingness on the part of the contracting states to ap- 
pear before the Court whenever they are summoned. If a new agree- 
ment has to be arrived at in each case specifying the law the Court is to 
apply, then much of the value of the automatic process envisaged in Article 
36 would be nullified. For in the conclusion of these special agreements 
every state involved in the dispute would find a permanert invitation to 
exercise a veto power over the judicial function of the Cours. 

These arguments can be put in still another way. The Court, as one of the 
principal organs of the United Nations, has an extremely important role to 
play both in the settlement of legal disputes and in the development of in- 
ternational law. ‘To require prior agreement before the Ccurt can assume 
jurisdiction, or to limit the sources of international law to which it can turn 
in order to arrive at its decision, might seriously hinder it in the fulfillment 
of its purpose. Surely any risk the United States might take in submitting 
cases to the Court—even where the rules of law are still uncertain—would be 
outweighed by the tremendous advantage that would acercveto the world if 
the Court is given the freedom and authority it needs to develop the judicial 
process. 

These arguments were vigorously advanced by Senatcrs Morse, Taft, 
Austin and George in combating Senator Millikin’s contention that “we 
should not commit our fortunes to legal speculation and imvention.” Bena- 
tors Morse and Taft particularly insisted that it would be far better not to 
adopt any resolution at all than to accept the Millikin proposal. As a result 
of this outspoken opposition the amendment was overwh2tmingly defeated. 


VIII. CONCLUDING COMMENTS 


Viewed in historical perspective, it is a rather remarkable fact that the 
United States embraced the idea of compulsory jurisdicticr. only a little over 
a year after the San Francisco Conference. By that act we have brought 
into balance our international commitments with respect tc the settlement of 
legal and political disputes. We have demonstrated oncs again our confi- 
dence in the United Nations. We have encouraged the development of in- 
ternational law and the peaceful settlement of disputes. We have made our 
words about world peace square more nearly with our d2eds. 

The immediate effect of the declaration, of course, is that the United 
States may now be sued before the Court without its ecnsent by any other 
declaring state.*4 This fact in itself should not give rise to any apprehension. 
The new Court has been carefully protected against polt.cal influences and 
the experience of the Permanent Court certainly demonstrates that the 
acceptance of compulsory jurisdiction is no hazardous venture. Moreover, 
it should not be forgotten that the United States can now sue any other 


4 Subject to the limitations discussed above. 
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declaring state. Since we have always been an importent claimant state 
this should prove a very real advantage. 

One final observation should be made. Some people will continue to 
belittle the action taken by the United States on the ground that we may still 
successfully deny the Court’s jurisdiction in certain important cases. . Sena- 
tor Mcrse took a constructive attitude toward that question when he pointed 
out that regardless of the limitations imposed we have still taken “a great 
stride in the direction of developing a world order under law.” He declared: 


We vill have placed upon our Government, in my judgment, an even 
greater moral obligation to keep the faith, because if we should adopt the 
resolution with the Connally amencment in it, then c.early the eyes of 
the world will be turned upon us in eny case in which any other country 
pies wich we find ourselves in dispute seeks to hale us before the World 

ourt.* 


% Congressional Reecrd, p. 10831. 


THE INTERNATIONAL COURT OF JUSTICE, THE SENATE, 
AND MATTERS OF DOMESTIC JURISDICTION _ 


By LAWRENCE PREuss 
Of the Board of Editors 


It has been remarked that the Government of the Unitec. States “seldom 
loses an opportunity to profess its loyalty to international erbitration in the 
abstract. . . . The expression of this sentiment has becoras so conventional 
that a popular impression prevails that it accords with the actual policy of 
the United States.” ! This ambivalent attitude is nowhere more clearly 
illustrated than in a memorandum addressed by Mr. John Foster Dulles on 
July 10, 1946, to the Senate Committee on Foreign Relations.2 “The 
United States, since its formation,” Mr. Dulles states, “has led in promoting 
a reign of law and justice as between nations. In order to 3ontinue that lead- 
ership, we should now accept the jurisdiction of the International Court of 
Justice. If the United States, which has the material power to impose its 
will widely in the world, agrees instead to submit to the :mpartial adjudica- 
tion of its legal controversies, that will inaugurate a new and profoundly 
significant international advance.” Although the initial step of accepting 
the compulsory jurisdiction of the Court would in itself be ‘‘of profound. 
moral significance,” it would, Mr. Dulles continues, ‘assume greatly ii- 
creased practical significance” only when “limiting factcrs”’ have been re- 
moved, for the “path is as yet so untried that it would be reckless to proceed 
precipitately,”’ the Court “has yet to win the confidence of the world com- 
munity,” and “international law has not yet developed the seope and defi- 
niteness necessary to permit international disputes generally to be ones 
by judicial rather than political tests.” 

Pursuant to these views Mr. Dulles suggested the add-tion of three riker 
reservations to the resolution ($. Res. 196) which Senatcr Morse had intro- 
duced on November 28, 1945, with the purpose of authorizing acceptance by 
the United States of the compulsory jurisdiction of the Incernational Court of . 
Justice. Two of these, proposed as amendments by Serators Vandenberg ? 


1 Manley O. Hudson, this JOURNAL, Vol. 22 (1928), pp. 368, 363. 

2 Pp. 43-45, Hearings before a Subcommittee of the Committee on Foreign Relations, United 
States Senate, 79th Congress, 2d Session, on Senate Resolution 195, A Resolution proposing 
acceptance of compulsory jurisdiction of International Court of Jastice by United States 
Government (cited hereinafter as Hearings). i 

s To exclude from the jurisdiction of the Court “Disputes arismg under a multilateral 
treaty, unless (1) all parties to the treaty affected by the decisior are also parties to the 
ease before the Court, or (2) the United States specially agrees to jurisdiction.” Congres- 
sional Record, Vol. 92, No. 158, Aug. 1, 1946, p. 10760. 

This amendment, accepted by the Senate without debate or objection, was ssparently 
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and Connally,* were accepted by the Senate; and a third, proposed by 
Senator Millikin,® was rejected. The Resolution was approved on August 2, 
1946, dy sixty affirmative and two negative votes,’ and on August 16, 1946, 
the President exercised the recommendation made therein by transmitting 
to the Secretary-General of the United Nations a declaration accepting the 
jurisdiction of the Court under the terms of Paragraph 2 of Article 36 of the 
Statute.” 

The Morse Resolution, which was irtroduced with strong bipartisan sup- 
port, had been carefully drafted in consultation with officers of the Depart- 
ment of State and other experts on international judicial organization. It 
had received the unqualified endorsement of the President, of the Secretary 
-of State, and of representatives of national organizations and individuals who 
had appeared before, or had filed statements with, the Subcommittee of the 
Foreign Relations Committee which held hearings on the Resolution on July 
11,12 and 15. The American Bar Association and the American Society of 
International Law had unanimously approved the principle of compulsory 
adjudication. Furthermore, the Foreign Relations Committee, without a 
dissenting veice, had on July 25 reported the Resolution favorably in its 
unamended form. In the light of these facts it becomes difficult to find an 
explanation for the sudden appearance of reservationist sentiment among 
members of the Senate who had already had abundant opportunity for ex- 
pressing any dissenting views prior to the opening of debate on the Resolu- 


formulated without reference to Articles 59 and 63 of the Statute of the Court. It is difficult 
to wrest any intalligible meaning from the language which Mr. Dulles employed in suggesting 
it, and it seems doubtful that the Committee on Foreign Relations, which drafted the amend- 
ment, succeeded in formulating in legal terms whatever purpose he may have had. See 
Senate Report No. 1835 [to accompany S. Res. 196], 79th Cong., 2d Sess. .. pp. 6, 7 (cited 
hereinafter as Heport). 

41 To insert the italicized words in the following exclusion: ‘‘b.. Disputes with regard to 
matters which are essentially within the domestic jurisdiction of the United States, ae deter- 
mined by the United States.” Approved, yeas 51, nays 12. Cong. Rec., Vol. 92; No. 154, 
' Aug. 2, 1946, p. 10841. 

6 To insert a further exclusion: “Disputes where the law necessary for decision is not 
found in existing treaties and conventions to which the United States is a party and where 
there has not been prior agreement by the United States as to the applicable principles of 
international law.” Rejected, yeas 11, nays 49. Cong. Rec., Vol. 92, No. 154, Aug. 2, 1946, 
p. 10849. 

In proposing this amendment, Mr. Dulles essertec that the United States can “properly 
refrain from subjecting itself” to judgments based upon “alleged custom, teachings, etc.” 
Mr. Dultes thereby reveals himself to be plus positiviste que les positivistes. They, at least, 
acknowledge generally accepted international custom as a legal source subsidiary to treaties, 
although, in order to preserve the symmetry of their consensual theory, they are compelled 
to fall beck upon the fiction of “tacit consent” as the basis of its binding force. 

8 Same, p. 10850. 

? For she text of the declaration and the note of the Acting United States Representative 
to the United Nations, Aug. 26, 1946, transmitting the declaration for deposit with the 
Secretary-General, see Doc. US/ICI/5, Department of State Bulletin, Vol. 15, No. 375 
(Sept. 8, 1946), p. 452. 
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tion on July 31. It is impossible, of course, to measure the extent to which 
considerations extraneous to the merits of the question at issue may have 
contributed to the result, cr to assess the influence that the Dulles memoran- 
dum exerted upon the Senate. That its influence was considerable may, 
however, be judged from the fact that all of the amendments were clearly 
inspired by it. The readmess with which its proposals were accepted, and 
all contrary counsels dismissed, suggests the not unfair inzerence that the 
basic distrust of the international legal process which it reflects was shared 
by those who translated it into the restrictive amendments. 

The exclusion of “disputes with regard to matters whic are essentially 
within the domestic jurisdiction of the United States” was orizinally inserted 
in the Morse Resolution for the purpose of reassuring the Senate and dis- 
arming any possible opposition which the omission of an express reference 
might have aroused. Although it was believed that such a reservation è 
was unnecessary it was doubtless recalled that matters of domestic jurisdic- 
tion, variously ‘defined, had been reserved in earlier treat.es of obligatory 
arbitration,® both unratified }° and ratified." Paragraph & of Article 15 of 


8 During the Senate debate, Senator Thomas questioned the use of the term ‘‘reserva- 
tion” as descriptive of the proposed amendments, on the ground that the Morse Resolution 
was not part of an international agreement, but was initiated by the Senate. Cong. Rec., 
Vol. 92, No. 153, Aug. 1, 1945, pp. 10757, 10758. However, the amendments added by the 
Senate have become reservaticns by inclusion in the United States Daclaration accepting 
the jurisdiction of the Court under Art. 36 (2) of the Statute, which is itself a treaty. See 
Report, p. 5. 

5 The term “obligatory” is used herein to describe the jurisdiction provided in a treaty 
which prescribes an obligation to submit certain classes of disputes to actitration or judicial 
settlement, but necessitates the conclusion of a special agreement for the submission of each 
specific dispute. A treaty of obligatory arbitration or judicial settlement, therefore, is, in 
a sense, “only an agreement to agree—a pactum de contrahendo, The obligation which it 
creates falls far short of creating a compulsory jurisdiction. The latter may be said to exist 
only where a particular tribunal, either preéxisting or susceptible of being. brought into 
existence without the concurrence of the parties to the dispute, is endowed with power to 
decide a dispute upon the application of a single patty.” Manley O. Hudson, International 
Tribunals: Past and Future, Washington, 1944, p. 75. Philip ©. Jessup suggests that the 
term “compulsory” is misleading and that it would be more precise to speak of the “auto- 
matic” jurisdiction of the Court. “The International Court of Justice of the United Na- 
tions,” Foreign Policy Reports, Vol. 21 (Aug. 15, 1945), p. 156. The word “compulsory,” 
in any case, is redundant when used in connection with jurisdiction accepted under Art. 36 
(2) of the Statute. Jessup, in Hearings, p. 149. There is always a danger that ‘‘compul- 
sory” will be deemed to refer to the possible use of compulsion to enforce the judgments of 
a tribunal, and that the absence of a determinate sanction to compel compliance will imply 
that they have only a “moral” and not a “legal” force. Senatar Austin apparently 
holds this typically Austinian view, for from the fact that ‘this court does not have a sheriff 
and does not have power of execution,” he concludes that “the only power this court has 
is moral power... .”” Cong. Rec., Vol. 92, No. 153, Aug. 1, 1946, p. 19763. 

10 A Senate amendment to Article 1 of the Olney-Pauncefote Treaty, rejected by the Sen- 
ate on May 5, 1897, provided that “no difference shall be submitted uncer this treaty which, 
in the judgment of either power, materially affectsits . . . foreign or domestic policy. . . .” 
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the Cover:ant of the League of Nations had been added upon the suggestion 
of William Howard Taft, who considered that the exclusion from the compe- 
tence of the Council of differences which “grow out of an exclusively domestic 
policy” was one of the principal means by which “the ground will be com- 
pletely cut from under the opponents of the League in the Senate.” "= A 
sweeping exclusion of domestic questicns was among the Lodge reservations 
to the Treaty of Versailles." The Declaration annexed to the Four Power 
Pact signed at Washington on December 13, 1921, provided that controver- 
sies to be submitted to joint consultation should “not be taken to embrace 
questions which according to princinles of internation] law lie exclusively 
within the domestic jurisdiction of the respective Powers.” Furthermore 
Great Britain, in accepting the compulsory jurisdiction of the Permanent 
Court of International Justice in 1929 had excluded “disputes with regard 
to questions which by international law fall exclusively within the jurisdiction. 


For the text, sea “ Arbitration and the United States,” World Peace Foundation Pamphlets, 
Vol.-9 (1926), p. 509. 

An amendment added by the Senate to Aricle 3 of the Taft-Knox treaties, concluded 
with Great Britain and France, respectively, on Aug. 3, 1911, contained the proviso that 
“the treaty does not authorize the submission to arbitration of any question which affects 
the admission of aliens into the United States, or the admission of aliens to the educational 
institutions of the several states, . . . or conc27ning the question of the alleged indebtedness 
or monied obligation of any state of the United States, . . . or other purely governmental 
policy.” President Taft declined to take further action on these treaties on the ground that, 
having come back “thus crippled and maimei”’ by this and other amendments, they were 
“not very useful.” Same, p. 534. 

u The reservation as to disputes which affect “the vital interests, the independence, or 
the honor” of either party, contained in the Root treaties of 1908-1909, covers, of course, 
disputes concerning matters of domestic jurisi.cticn. In the Kellogz treaties, initiated by 
the treaty with France signed on Feb. 6, 1928, this formula is replaced, in part, by the pro- 
viso that the treaty “shall not be invoked in respect of any dispute the subject matter of - 
which ʻa) is within the domestic jurisdiction of either of the High Contracting Parties. .. .” 
Article 2 of the Inter-American Treaty of 1929, prcclaimed April 16, 1935, excepts from the 
stipulations of the treaty controversies ‘‘whict are within the domestic jurisdiction of any of 
the Parties to the dispute and are not controlled by international law. . . .” 

2 Telegram to President Wilson, Marck 18,1919. David Hunter Miller, The Drafting of 
the Covenant, New York, 1928, Vol. I, p. 277. Tke provision, which, with minor stylistic 
changes, was to become Art. 15 (8) of the Covenant was drafted by the President on the basis 
of Mr. Taft’s suggestion, and was approved by the Commission on the League of Nations 
at its meeting of March 24, 1919. Same, Vcl. II, p. 350. On the American origin of this 
provision, which the author considers to be tha expression d'un exclusivisme farouche, see 
Pierre Mariotte, Les limites actuelles de la commence de la Société des Nations, Paris, 1926, 
pp. 124-128; W. Sukiennicki, La souserainété des étais en droit internctional moderne, Paris, 
1927, pp. 352-362. 

18 The fourth reservation provided: “The Urited States reserves to itself exclusively the 
right to decide what questions are within its dcmestic jurisdiction and declares that all do- 
mestic and political questions relating in whole or in part to its internal affairs, including im- 
migration, labor, coastwise traffic, the tariff, commerce, the suppression of the traffic in 
women and children and in opium and other dangerous drugs, and all other domestic ques- 
tions, are solely within the domestic jurisdiction of the United States and are not under this 
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of the United Kingdom.” * This reservation found its way into later accept- 
ances of the jurisdiction cf the Permanent Court, and now by virtue of 
Paragraph 5 of Article 36 of the new Statute, constitutes an exp7ess imitation 
upon the compulsory jurisdiction of the International Court cf Justice in the 
case of nine ® of the nineteen states which are bound thereby. Fimally, a. 
provision similar in principle, but applicable to the entire United Nations 
Organization, was incorporated in the Charter as Paragraph 7 of Article 2.1 

In presenting its favorable report on the Morse Resolution tae Committee 
on Foreign Relations apparently believed that the express reservation of 
matters of domestic jurisd.ction constituted sufficient deferer.ce to an atti- 
tude which had become traditional with the Senate. It drew astention to the 
fact that the reservation “is implicit in the nature of international law,” 
which is, “by definition, a body of rights and duties governing states in their 
relations with each other, and does not, therefore, concern itself with matters 


treaty to be submitted in any way either to arbitration or to the consideration of the council 
or of the assembly of the Leagve of Nations, or any agency thereof, or ta the decision or 
recommendation of any other power.” Cong. Rec., Vol. 59, Pt. 5, 66th Cong., 2d Sess., 
March 19, 1920, p. 4599. a 

u Great Britain, Parliamentary Papers, Misc. No. 8 (1929); this JourNaz, Vol. 25 (1931), 
Supplement, p. 85. Under the influence of Art. 15 (8) of the Covenant, {milar reservations 
had been inserted in a number oi postwar treaties of arbitration. For exemaple, Art. 2 of the 
Helsingfors treaty of 1925 (Estonia-Finland-Latvia-Poland) provided that the obligation of 
the treaty should not “apply tə questions the legal nature of which maxes them subject 
solely to the domestic legislation of the Party concerned... .” League of Nations, Treaty 
Series, Vol. 38, p. 359. | oe 

4% Australia, Brazil, Canada, Great Britain, India, Iran, New Zealand, and South Africa, 
in addition to the United States. All of the reservations of matters of Comestic jurisdic- 
tion made under the former Statute are identical with that of Great Brctain, with the ex- 
ception of the Brazilian declaration, which reserves ‘‘questions which, by international 
law, fall exclusively within the jurisdiction of the Brazilian courts of law, or which belong to - 
the constitutional régime of eaca State.” i 

16 Tt was provided in Ch. VIII, A (7) of the Dumbarton Oaks Proposals bŁat the provisions 
relating to pacific settlement “‘siould not apply to situations or disputes.avismg out of mat- 
ters which by international law are solely within the domestic jurisdiction of the state con- 
cerned.”’ On May 4, 1945, the Four Sponsoring Governments proposed an amendment by 
which the above paragraph was suppressed and a new formula substituted, which, with an 
Australian amendment, became Art. 2 (7) of the Charter. Documents of tae Uniied.Nations 
Conference on International Organization, Vol. 6, pp. 567, 513 (cited hereinafter as Conference 
Documents). Art. 2 (7) reads: l 

Nothing contained in tke present Charter shall authorize the United Nations to 
intervene in matters which are essentially within the domestic -urisdiction of any 
state or shall require the Į{embers to submit such matters to settlement under the 
present Charter; but this principle shall not prejudice the application of enforcement 
measures under Chapter VII. 

The transfer of the paragraph on domestic jurisdiction from thesection cnpacificsettlement .- 
to the chapter on “Principles” made it “a general principle and hence wicened the scope of 
its application. The change of place in this case involved a change in the zortée of the text.” 
Report of the Rapporteur of Subcommittee I/1/A to Committee I/1, Conference Documents, 
Vol. 6, pp. 507-508. ee E 
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of domestic jurisdiction.” 1” This position, restated by Senator Thomas of 
Utah in the able speech with which he opened the debate, is identical with 
that taken by the British Government in 1929 when it filed its declaration 
under the Optional Clause. .The reservation, the British Memorandum 
stated, is “merely an explicit recognition of a limitation on the jurisdiction 
of the Permanent Court which results from international law itself. It is 
merely the application in this connection of the principle that, subject to any 
relevant treaty stipulations, a state is entifled to regulate as it pleases matters 
which fall exclusively within the domain of Its sovereignty.” 18 

During the course of the debate in the Eenate it became obvious that little 
was known about domestic jurisdiction “except its extreme sanctity.” 19 
Apprehensions of possible encroachment upon the sacred domains of immi- 
gration: and the tariff were not dispelled 3y the repeated assurance that in- 
ternational law, which the Court is bound to apply, does not ‘‘cover” such 
questions. ‘There is no international lav dealing with the subject of immi- 
gration,” Senator Thomas said. “So far as international law is concerned, 
on those subjects [immigration, the tariff. ec.] thereisavoid,and . . . noone 
of those questions could possibly come before the International Ccurt until - 
the law had developed to such degree that it would be before the Court.” 29 

Perhaps the discussion: might have been somewhat clarified if this proposi- 
tion had been stated in a positive form, for it is “a mistake . . . to say that 
international law has no rule for matters of domestic jurisdiction; its rule is 
that they are matters of domestic jurisdiction.” * The notion that there 
are “gaps” in the law leads readily to tha conclusion that a court, confronted 
with a case concerning which there is “no rule,” will either pronounce a non 
liquet (in which event there is no purpose cerved in submitting it), or that it 
wil proceed to fill the “gaps” by judicial legislation (to the prejudize of the 
party which has raised the plea of dornestiz jurisdiction). The deceptive 


-T Report, p. d. 

18 Memorandum on the Signature of His Majesty's Government in the United Kingdom of 
the Optional Clause of the Statute, Parliamentcry Papers, Mise. No. 12 (1929), Cmd. 3452; 
this JOURNAL, Vol. 25 (1931), Supplement, p. 93. See H, Lauterpacht’s comments upon this 
statement in Economica, June 19380, p. 149. 

1 Fo use Professor J. L. Brierly’s phrase: “Marters of Domestic Jurisdiction.” British 
Yearbook of International Law, Vol. 6 (1925), p. 3. 

20 Cong. Rec., Vol. 92, No. 153, Aug. 1, 1946, pp. 10755, 10762. 

a J.L. Brady, The General Act of Geneva. 1€28” British Yearbook of I nternational Law, 
Vol. 11 (1980), p. 129; italics in original. 

An international tribunal ne s'occupe pas des af cires domestiques pour indiquer comment elles 
doivent être réglées. Il s’en occupe seulement au point-de vue formal pour cire à qui en revient le 
règlement: N. Politis, Le problème des (imitations de la souveraineté et le théorie de Vabus des 
droits dan les rapports internationauc, in Recueil des Coursdel’ Académie de Droit International, 
T. VI (1925-1), p. 43; D. Schindler, Le progrès dz fF ardttrage obligatoire depuis la création de la 
Sociéié des Nations, same, T. XXV (1928-V), p. 204 

2 See Torsten Gihl, International Legislation, Lorcon, 1987, pp. 82-99; Lacunes du droit 
tnternaticnal, in Acta scandinavica juris gentium, Val. 3 (1932), pp. 37-64; H. Lauterpacht, 
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simplicity of this view explains its wide acceptance and its constant repeti- 
tion. Refusal to submit to an international tribunal matters which are 
claimed to belong to the domestic jursidiction seems obviously justifiable 
for, according to this conzeption, the tribunal would fail to reach a decision 
because of the absence of applicable rules. ‘‘. . . Questions which are sus- 
. ceptible of arbitration or impartial decision,” Secretary of State Frank B. 
Kellogg once asserted, “are those involving rights claimed under a treaty: 
or under international law. A-political question cannot be arbitrated be- 
cause there are no principles of law by which it can be decided, and unless 
there are relevant treaty provisions requiring construction. no nation can 
agree to arbitrate purely domestic questions like tariff, taxation, immigra- 
tion, and, it may be said, all political questions involving the exercise of 
sovereignty within the nation’s territorial limits. ‘There are no positive rules 
of international law applizable to such questions to guide arbitrators in reach- 
ing a decision.” #8 

Senator Ferguson’s interventions during the debate on tie Morse Resolu- 
tion seem to have been based upon a similar order of ideas. Mr. Ferguson 
apparently assumed tha; matters of domestic jurisdiction can be infallibly 
recognized, and that they can in some unexplained way 232 excluded from 
the competence of the Court without a preliminary legal examination as to 
whether the subject matter of any given dispute actually is within the ex- 
clusive jurisdiction of th= state concerned. This conception of the inherent 
“non-justiciability ” of matters alleged to be of domestic jJurisdiction—and 
fortunately the term ‘“‘<usticiability” was not injected into the debate— 
begs the very question vhich will be at issue in a specific case. Matters of 
domestic jurisdiction dd not qualify themselves. Their boundaries are 
traced by international _aw, and it is surely a preéminently legal question 
whether, in any given case, a matter which belongs in principle to the re- 
served domain has, as a result of the development of international relations 
or the conclusion of an mternational engagement, entered the domain regu- 
lated au fond by international law. This is a legal cee to which a 


The Function of Law in the International Community, Oxford, 1933, pp. 60-84; Havine Borel, 
in Annuaire de l Institut de Droit International (1931-I), pp. 65-76; -L Tahsin, No Mans 
Land du Droit des Gens, Pars, 1936. 

` 8 «The War-Prevention Folicy o? the United States,” this J OURNAS, Vol. 22 (1928), p 
256. 

- “Eminent statesmen and jurists insist that questions like immigration are not ‘arbitrable.’ : 
In fact, they are a typically appropriate subject for judicial settlement. An international 
court will in such eases invariably pronounce that the claim [which rcns counter to the rule 
of international law that reecgnizes such matters to be of domestic jur:siiction] must be dis- 
missed. To submit questions of immigration to arbitration does nos mean to expose it to 
the risks of bargaining and compromise by political mediators; it means having the right to’ 
exclusive regulation of immigration upheld by an impartial decision more authoritative than 
the fiat of the State concerned. H. Lauterpacht, work cited, p. 174. 

24 Cong. Rec., Vol. 92, No. 154, Aug. 2, 1946, pp. 10836-10838. 
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tribunal, if given the power under a system of compulsory adjudication, can 
always find a legal answer. 

It is precisely this power which the Vonnally Amendment denies to the 
International Court of Justice whenever a dispute relates to matters which are 
essentially within. the domestic jurisdiction of the United States, “as de- 
termined by the United States.” This, as Senator Thomas remarked, ‘‘is a 
contradiction of compulsory jurisdiction itself,” 2° the essence of which is the 
assurance that the competence of the tribunal cannot be excluded or par- 
alyzed after a dispute has arisen by the resistance of one of the parties or by 
disagreement between them.? The Report of the Committee on Foreign 
Relations states the situation with ciarity and force: 


The question of what is properly a matter of international law is, in 
case of dispute, appropriate for dedsion by the Court itself, since, if 
it were left to the decision of each individual state, it would be possible 
to withhold any case from adjudicazion on the plea that it is a matter 
of domestic jurisdiction. It is plainly the intention of the statute that 
such questions should be decided by the Court, since article 36, para- 
graph 6, provides: 


In the event of a dispute as. to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Ccurt. 


. A reservation of the right of decision as to'what are matters 
essentially within domestic jurisdiction would tend to defeat the pur- 
poses which it is hoped to achieve by means of the proposed declaration 
as well as the purpose of article 36, peragraphs 2 and 6, of the Statute of 
the Court.” 


26 Rejection by the tribunal of the claim of the “plaintiff” state on the ground that it is 
without support in international law is equivelent to holding that there sxists no rule of in- 
ternational law which limits the freedom of action of the “defendant” state within the “re- 
served domain” of its domestic jurisdiction. A. F. Fachiri, The Permanent Court of Interna- 
tional Justice: Its Constitution, Procedure and Work, London, 132, pp. 78, 103; Sir John 
Fischer Wiliams, Current Chapters on Internationa Law and the League of Nations, London, 
1929, pp. 50 ff. During the meetings of the Advisory Committee of Jurists at The Hague in 
1920 the subject of lacunae was fully discussed. Procès-verbaux of the Proceedings of the Com- 
mittee, pp. 293-297, 307-321. Mr. Root havirg expressed the opinion that the Court might 
in excepticnal cases have to pronounce a non gud, M. Ricci-Busatti said: “By declaring 
the absenes of a positive rule of international law, in other words an international limitation 
on the freedom of the parties, nevertheless a legal situation is established. That which is 
not forbidden is allowed; that is one of the gereral principles of lew which the Court would 
have to apply. Ifa case is brought before the Cours and if the latter finds that no rules exist 
concerning it, the Court shall declare that one part~ has no right against the other, that the 
conduct of the accused State is not contrary to any admitted rule.” Same, p. 314. 

z2 Cony. Rec., Vol. 92, No. 153, Aug. 1, 1946, p. 1D765. 

27, Borel and N. Politis, L’extenston de l'arbitrage obligatoire et la compétence obligatoire 
dela Cour Permanente de Justice International, in Arnuatre del’Institut de Droit International 
(1927-IT), p. 675. 

28 Report, p. 5. 

“The principle that each State shall be the sole and exclusive judge of the expediency of 
policies which are purely and admittedly domestic, is sound and incontestable. But grave 
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The Under Secretary of State, Mr. Dean Acheson, expressec. the same convic- 
tion when he said: 


The rule of law Eecomes effective to the extent that states agree to 
submit themselves to the decision of the Court in all cases involving 
questions of law. It cannot become effective if states may reserve this 
decision to themsel-es, regardless of the degree of good faith by which 
they govern their aztions.*® 


The initial proposal that the United States reserve to itself a right of uni- 
lateral determination concerning domestic questions was made during the 
hearings on the Resolution by Senator Austin, who inserrupted Senator 
Morse’s opening statement to ask whether he would regard it as “nullifying” 
his purpose if words were inserted in exclusion “b” to read: ‘ Disputes 
which are held by the United Stetes to be with regard to matters which are 
essentially within the domestic jurisdiction of the United States.” Senator 
Morse, who apparently had not anticipated the question, replied that. he 
would “accept the language as of now.’®® The amendment was not ac- 
cepted by the Committee and later, on the floor of tke Senate, Senator 
Morse withdrew his tentative adproval on the ground taat after study he 
found the amendment unwise.*- In its earlier stages she Senate debate 
turned about the question whether the Court itself or the United States, under 
the terms of the Resolution as introduced, would be comretent to determine 
the jurisdictional issue. Senatcr Wiley introduced a new element into the 
debate when he envisaged the possible refusal of the United States to re- 
spond in proceedings concerning a dispute which it allezed to arise out of 
matters within its domestic jurisdiction. If the question were ‘‘a close one,” 
he said, “and the Court held that it did have jurisdiction, the question would 
be presented of whether or not ve would abide by the jucicial process... . 
If the Court held against the United States, then the question of what power 
the Court had to enforce its judgment would arise.” 3 In elaborating this 
view, Senator Austin ssid: 


differences may easily arise as to whether a particular dispute invclves merely a domestic 
question or whether it is really an international one. . . . It is one thing to recognize, as we 
must, the right of every sovereign state to determine freely its own domestic policies; it is a 
wholly different propositior to maintain that a state is the sole and exclusive judge of whether 
a particular policy or question is purefy domestic, when it gives rise to an issue with another 
state whose rights are affected by such policy.and which claims thal: it involves an ‘interna- 
tional matter.’ Itiseasily conceivable, in the absence of a common judge, that either party to 
a dispute if it wishes to evade its treaty obligation to arbitrate, may claim that the dispute is 
one involving a domestic policy, and from its decision there is no appeal.” James W. Garner, 
“The New Arbitration Treaties of the United States,” this Journa, Vol. 23 (1929), p. 598. 

29 Hearings, p. 129. 30 Same, p. 36, 

31 Cong. Rec., Vol: 92, No. 154, Aug. 2, 1946, p. 10831. Senator austin later stated in the 
Senate: “Mr. President, I am suppo-ting the [Connally] amendment. I would rather see 
the resolution not contain it, but for many reasons I shall vote for the amendment.” 
Same, p. 10840. 

32 Same, No. 153, Aug. 1, 1946, p. 10761. 
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The only power this court has is moral power, and if the situation 
should arise . . . that a state, a party, has been ruled against when it 
raised the question of jurisdiction, and that state has held up its head 
and said, “ Notwithstanding the decision we know from our history, and 
our experience, and existing conditions that this is a question which is 
domestic, and that we will disregard the decision of the court,” that 
state has the final decision instead of the Court. The court cannot 
execute its Judgment. 


By the terms of Article 94 of the Chartar of the United Nations, measures 
to give effect to a judgment cculd be taken by the Security Council only if it 
should find that non-compliance by the United States resulted in a threat to 
or breach of the peace. Unless the Council should so determine, Mr. Austin 
concluded, ‘‘the United States is the last arbiter, and has the final word upon 
a matter which is domestic. Such a position is entirely moral and entirely 
legalistic, and is within the four corners of our great engagement {under the 
Charter|.” 3 It is evident that Mr. Austin draws a sharp distinction be- 
tween a legal obligation and one resting merely upon the dictates of positive 
international morality. Senator Conna.ly, who introduced his amendment 
at this point “‘to settle this questicn,”’ agreed that “in case the Court should 
decide that a question which the United States considered to be domestic was 
-nondomestic and international we woud be justified . . . in defying the. 
court.’’*4 

The effect of the Connally Amendment is to give to the United States a 
veto upon the jurisdiction of the Court after a dispute has been referred to it 
by an applicant state. It constitutes an extension of unilateral determina- 
tion into a field in which it has hitherto keen unknown, for the reason that it 
is utterly in contradiction with the very concept of a compulsory jurisdiction. 
It is unfortunate that the original sponsor of the Resolution, in his zeal to ex- 
clude this prior veto upon the exercise of the Court’s jurisdiction, should have 


33 Same, p. 10763. 

In his statement before the Subcommittee, Mr. Charles Fahy, Legal Adviser of the De- 
partment of State, said: “ Although parties to cases are obligated to comply with the decisions 
of the Court. which is a moral obligation based oa the provisions of tae Charter, there is no 
provision for the enforcement of such decisicns unless the failure to comply constitutes a 
threat to the pesce of breach of the peace under article 39 of the Charter. There is an article 
in the Charter (art. 94, par. 2) which provides thet a party may resort to the Security Coun- 
cil if the other party fails to carry out the judgment and that the Security Council may, if it 
deems necessary, make recommendations or decide upon measures to be taken to give effect 
to the judgment. This Government takes the position that the Security Council’s action 
under this articl2 is limited by the scope of its powers as defined in article 39. that is, tt must 
first be determined by the Security Council that tre breach constitutes a threat to, or breach 
of, the peace or an act of aggression (hearings on the Charter. Senate Foreign Relations Com- 
mittee, Pasvulsky testimony, pp. 285-287: Haskworth testimony, pp. 330 -332). Hearings, p. 
142. Also, L- Preuss, "The International Court of Justice and the’ Problem of Compulsory 
Jurisdiction,” in Depirtment of State Bulletin, Vol. 13, No. 327 (Sept. 30, 1945), pp. 476, 
477. 

. 3“ Cong: Rec., Vol. 92, No. 153, Aug. 1, 1945, p. 10763. 


t 
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stressed the possibility of a veto interposed at a subsequent stage to prevent 
the enforcement of the Court's judgment. It. remained for. Senator Morse 
to point out clearly that: : : 


Under Article 94, we would have the veto power when the case went 
before the Security Cruncil if we took the positior, without the Connally 
amendment, that the decision involved.a domestic issue and not an 
issue of international law. 


Senator Morse considered thai the objection that the Court might encroach 
upon our domestic Jurisdistion had “no reality,” and argued that it would 
demonstrate “a lack of faith in the court if we withheld the right to make this 
decision’ in one of the most important categories 2f jurisdictional prob- 
lems. . . .” However, if “The World Court should, in a given case, render 
a decision which involved not a question of international law, but a domestic 
issue, the United States would have the right, under article $4 of the United 
Nations Charter, to raise that point and refuse to abide by tae decision of the 
World Court.” * 

No one will doubt that there are obligations which rest upon more lofty 
sanctions than those of tke strict law; that there is “s law behind law”; and 
that extraordinary exigencies may EA rise to rights and duties which Gan 
scend those of mere legality. But it is not customary to stress the ultimate 
right of revolution at a constitutional convention; nor is ib usual to stress 
the possible nullification of a court’s decisions in a kody which is debating 
the extension of that court’s jurisdiction. The debate in the Senate was no 
academic disputation upcn Juridical doctrines of excés de paworr; it revealed 
that several influential Senators actually contemp_ated that the United 
States might maintain a position contra legem in the event of disagreement 
with the Court. They apparently considered the obligation to comply with 
the Court’s judgments to be somewhat less than a lagal ona, for no better 
reasons than that the Court has “no sheriff” and ‘no powsr of execution,” 
and that the concurring vote of the United States ia the Security Council 
is always requisite for decisions under Chapter VII of the Charter. 

Senator Millikin was slone in objecting to the constant reference to the 
possible contumacy of the United States. He considered that recourse to 

“a veto power on our judicial commitments” would. be “stultifying all the 
proclamations we make, that in legal matters we wish to be ruled by law 
rather than by political cecisions.”’ Referring to the rew.arks by Senator 
Morse, he said: ; 


. There is nothirg in the statute of the Court whieh MEE 
a political reversal of its decisions. There is a review called for in the 
statute, by the same Court, but no appeal. The only way the Security 
Council could become involved in the matter, would be in the enforce- 


% Same, No. 154, Aug. 2, 146, p. 10833; No. 153, Aug. 1, 1646, Ne 153, p. 10770; No. 
154, Aug. 2, 1946, p: 10828. A e 
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ment of the judgment; and then-the Security Council would be at lib- 
erty to consider political aspects, and everything else. But I repeat 
that whenever the Security Council reverses, in effect, a decision of this 
Court, we shall have a political reversal of a judicial system, and the 
Court will pass out: of the picture. . I am. very much in favor of 
, having:a Judicial system which wil be complete i in itself, not subject to 
' political veto,” 36 


Although he presented the case sgainst the Connally Amendment with 
force and eloquence, Senator Morse dənied that its acceptance would de- 
prive the United States declaration of its significance as a great stride toward 
the development of a world order unde- law. Adoption of the Amendment, 
he said, would enhance the moral obligation of the United States, for it would 
directly involve the element of good iaith, and “if then we should ever break 
faith, if we then should ever hide kehind this amendment . . . and claim 
that an issue which is clearly international is in fact domestic, we can be most 
certain that we will lose not only faze but, in my Judgment, the confidence 
of the peace-loving nations of the world.” 3 

However, so broad a reservation as that o? the Connally. Amendment, even 
if applied in the utmost good faith, mey readily become cestructive of any 
real obligation. Since its scope is unilaterally determined, it may, under the 
influence of nationalistic sentiment or of dogmas of sovereignty,*® be invoked 
to exclude from judicial settlement precisely the types of disputes described 
in earlier treaties as affecting “national honor, independence, and vital in- 
terests.’*° That the traditional distrust of the international judicial proc- 
ess which reservation of such disputes implied has lost little of its-force, 
‘may be judged from Senator Connally’s exaggerated apprehensions of judi- 
cial encroachment upon control of the Panama Canal, the regulation of 
tariffs, and immigration. 


33 Same, No. 154, Aug. 2, 1946, pp. 10833-10334. 37 Same, p. 10831. 

28 On the influence of doctrines of fundamenteel rights and of sovereignty on the concept of 
domestic jurisdiction, see Fritz Ullmann, Die ausschliessliche Zuständigkeit der Staaten nach 
dem Völkerrecht, in Kölner rechiswissenschoftliche Abhandlungen, Heft 10 (1933), pp. 18 ff.; 
Eberhard v. Thadden, Der vorbehaltene Betiziqgungsberetch der Staaten, in Abhandlungen aus 
dem Seminar fiir Völkerrecht und Diplomatie an der Universitat Göttingen, Heft 10 (1984), 

pp. 38-46. 

38 See Manley O. Hudson, “The New Arbitration Treaty with France,” this J OURNAL, 
Vol. 22 (1928), p. 371. 

-4e Cong. Rec., Vol. 92, No. 153, Aug. 1, 1946, pp. 10763-10764; No. 154, Aug. 2, 1946, pp. 
10839-10840. 

The danger that the reservation of domestic cuestions may be interpreted so broadly as to 
encroack: upon the Court’s jurisdiction is enhanced by omission of the phrase “questions 
which by international law fall exclusively within the jurisdiction,” contained in the original 
Morse Resolution (S. Res. 160) as introduced July 28, 1945 (Cong. Rec., July 28, 1945, p. 
8304), ard the substitution in S. Res. 196 of tae phras2 “matters which are essentially within 
the domestic jurisdiction.” This change, made to bring the language of the Resolution into 
conformity with that of Art. 2(7) of the Charter, deprives the concept of domestic jurisdic- 
tion of all legal precision, through adoption of a vague and indefinite formula unknown to 
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Perhaps the principal danger of evasion or avoidance oi the obligation. of 
judicial settlement arises from the over-simplification of the problem of 
domestic jurisdiction as conceived by Senatorial minds. The Senate in 
1919; when approving the fourth Lodge reservation, undouktedly acted in 
good faith and in the firm belief that it was safeguarding incontrovertible 
American rights as well as interests in reserving to the United States “‘exclu- 
sively the right to decide what questions are within its domeszic jurisdiction,” 
and in further declaring that “all domestic and political questions relating 
wholly or in part to its internal affairs . . . are solely withir. the jurisdiction 
of the United States.” 44 Mr. David Hunter Miller, in a trenchant criticism 
of this reservation, pointed out that the United States had ecncluded treaties 
on all seven subjects ther2in enumerated as being solely witain the domestic 
jurisdiction of the United States.” 

The debate on the Mozse Resolution reveals the persistence of the simplis- 
tic conception illustrated above. Constant reference was made to the regu- 
lation of tariffs as a subject incontestably within the domestic jurisdiction of 
the United States, althaugh perhaps the most numerous class of treaties 
relates to this subject.' The Senate appears figuratively to view the domain 
of domestic jurisdiction as one surrounded by an impassable wall which sep- 
arates it from the domains of other nations, a wall which is of equal height, 
throughout. It has beccme a truism to observe that the ecrtent of domestic 
jurisdiction ‘‘is relative, snd depends upon the development cf international 
relations.” But it is less frequently remarked that the domain which is 
reserved to one state wi. vary vis-d-vis every other state. Freedom of ac- 
tion, unlimited save by, general international law with regard to one state, 
may be limited with regzrd to another by the conclusion of an international 
engagement. Whether a state has exclusive jurisdiction, or whether its 
jurisdiction is subject tc international limitations, can be determined only 
with respect to a particular state, in a specific case, and-v.tain the field in 
which the controversy acises.“ 


international law. On the origin ard possible meaning of the term ‘essentially ” as con- 
tained in the Charter, see the writer’s statement before the Subcommittee of the Committee 
on Foreign Relations, Hearinzs, pp. 30-84. 

& See note 13, above. 

2 My Diary at the Peace Conference, Vol. 20, pp. 577-580. 

43 Advisory Opinion No. 4. Publications of the Permanent Court of Jaternational Justice, 
Series B, No. 4, p. 24. 

Le ‘fait international’ constiue . . . une notion contingente, dont le can enu est déterminé en 
grande partie par les idées rézaantes, influencées elles-mêmes à cet égurd pir létat des relations 
internationales. Entre le domaine de l'activité discrétionnaire de U' Etat 2t celui de son actnité 
internalionalement réjlée ausen purtage n'est imposé par un principle tmmuable, aucune 
ligne infranchissable n'est objectivement établie. Sibien que lordrerntern wicnal estjuridiquement 
mattre de soumettre a sa réglementation des zones precédément abandonnés 4 !a discrétion du drott 
interne. Maurice Bourquin, Règles générales du droit de la paiz, in Pecueil des Cours. de 
P Académie de Droit Internatienal, T. 35 (1931-1), p.149. 

4B. Boral, in Annuaire de © Institut de Droit International (1931-1), p. 70; Arnold Raestad, . 
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The determination of so complex a question, therefore, is one which can be 
adequately performed only by a judiciel tribunal. To entrust it to an in- 
terested party is to add to the risk of evasicn that of error committed in good 
faith. The Senate has itself hitherto undertaken to pass finally upon the 
scope of the raatters reserved under treaties o7 arbitration by conditioning the 
submission of specific disputes upon a farther exercise of its treaty-making . 
power.“ Perhaps it may be considered an advance over previous practice 
that this determination, under the terms cf the United States Declaration, 
will be made by the President alone, withcut the advice and consent of the 
Senate. 

It was pointed out by the Report of tae Committee on Foreign Relations 
that, because of the reciprocal nature o? the jurisdiction provided in Para- 
graph 2 of Article 36 of the Statute, reservetions made by the United States 
would inure to the advantage of anv othe? state against which the United 
States should invoke the Court’s jurisdiction. Senator Morse warned that 
the United States would, if the Connally Amendment were accepted, bar it- 
self from proceeding against other states in disputes which are “essentially” 
within their domestic jurisdiction, “as determined by” themselves.“ In 
brief, the effect of the Amendment is to mu_tiply the reservation of domestic 
matters, as determined unilaterally, by the number of acceptances of the 
jurisdiction of the Court. This is true not only with relation to states which 
have expressly excluded matters of domestic jurisdiction (although none of 
these have themselves reserved the right of unilateral determination); it is 
true even with regard to states which have eccepted the compulsory jurisdic- 
tion unconditionally. 

Perhaps this legal situation was insufficiently comprehended for none of 
the proponents of the Amendment appeared to envisage the possibility that 
the United States would ever appear before the Court as a “plaintiff” seek- 
ing judicial recognition of its legal claims. Despite the fact that the United 
States has in the past most frequently appeared as the claimant state in in- 
ternational adjudications Senator Connally and his supporters visualized the 
La reconnaissance, la détermination et la signification en droit internationa: du domaine laisse 
à ce dernier à la compétence exclusive de Etat, in Acta Scandinavica juris gentium, Vol. 3 
(1982), pp. 111, 112. 

* On the requirement that the compromis under treaties of obligatory arbitration take the 
form of a special agreement subject to the advice and consent of the Senate, see John B. 
Whitton and John W. Brewer, Problems Raised by she General Treaty of Inter-American 
Arbitration, this JOURNAL, Vol. 25 (1931), pp. 463-4€8: and James O. Murdock, Arbitration 
and Conciliation in Pan America, in same, Vol. 23 (1929), pp. 285-288. The practice of the 
United States with respect to the submission of disputes to adjudication is summarized by 
Green H. Hackworth, then Legal Adviser of the Department of State, in a memorandum 
prepared at the request of Senator Vandenberg, July 28,1945. Cong. Ree., Vol. 91, No. 151, 
July 27, 1945, p. 8249. 

*Repori, pp. 4,5. On the reciprocal character cf jurisdiction under Art. 36(2), see Manley ` 


O. Hudson, The Permanent Court of International Justice, 1920-1942, New York, 1943, pp. 
465-467. 47 Cong. Rec., Vol. 92, No. 153, Aug. 1, 1946, p. 10770, 
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United States as occupying always the position of an embattled ‘and out- 
numbered defendant, exposed to the judicial usurpations cf a tribunal com- 
posed of fourteen alien judges and onelone American. There is, in the spirit 
of the Connally Amendment, “a vague apprehension of danger, as exhibited 
in this nervous quest for security from law, which it is difficult to com- 
prehend. 72 a8 

The Connally Amendment, now a reservation zo the United States Deda 
ration, may have serious consequences in depriving the United States of 
judicial remedies against other states in cases in which it would otherwise 
have a valid legal claim. Itis well known that certain Latin American coun- 
tries, among others, tenc to take an expansive view. of the extent of their 
internal sovereignty, and to define as domestic matters those which fall 
within the jurisdiction of their courts or find a sanction in their constitutional 
law. The Internations] Court of Justice, under a true system of .compul- 
sory jurisdiction, would. find no difficulty in reducing these claims to their 
proper proportions. Buz the Connally Amendment offers to such states the 
opportunity to. assert ard maintain—with finality so far as settlement by 
judicial means is concerned—<« defense which the United States has always 
contested: that a state may bar an international reclamation by setting up 
its own law or the decisicns of its own courts as the final test of its interna- 
tional obligations.5% 5 


48 These remarks are Professor Lauterpacht’s, and were expressed cn the occasion of the 
acceptance of compulsory jur:sdiction by Great Britain, with reservation of domestic ques- 
tions. Their application to the Unized States Declaration represents an a fortiori case, for 
Great Britain, at least, did nct challenge the competence of the Court itself to decide juris- 
dictional disputes arising out bf its reservation. ‘‘The British Reservations to the Optional 
Clause,” in Economica, June, 1930, p. 159. 

49 See note 13, above; and note the character of the reservations of verious Latin American 
countries to the General Treaty of Inter-American Arbitration of 1929. Compare the re- 
marks of M. Titulesco in rejecting a demand for judicial settlement- in the dispute between 
Rumania atid Hungary relating to tre expropriation of property of the Hungarian optants, 
To arbitrate such a question, M. Titulesco said, would be to submit ‘not merely a problem 
but a veritable page of history. . . . Is the question only a simple vizlation of our interna- 
tional obligations by an act af the Government, by a law having the character of a common 
law? No. If we have violated international law it is by our constitution, by the supreme 
law which to-day governs relations between the Rumanians; yet you ere asking me, a repre- 
sentative of my Government... to submit the constitution of Roumania to the arbitra- 
tion of a third party.” League of Nations, Official Jourral, 1923, N». 6, p. 607. 

č It should be recalled that a state cannot relieve itself from an international obligation by 
means of a reservation. The reservation of a unilaterial right of detarmination in matters 
alleged to iall within the domain of domestic jurisdiction cannot exterd that domain beyond 
its limits as defined by internztional law. It cannot relieve the United States of responsibil- 
ity for any action which it clatms to fall within its jurisdiction but which actually violates the 
legal rights of another state. The reservation simply means that the United States may re- 
fuse to have recourse to settlement through a judgment of the Internazional Court of Justice 
in any matter of domestic jurisdiction “as determined by the United States.” The same 
possibility of refusal is, of course, available, on the ground of reciprocity, to other states 
accepting the jurisdiction of the Court. Compare the remarks of Charles Evans Hughes 

, on the legal nature of reservations, quoted, this Journaz, Vol. 23 (1929), p. 289.. . 
% Senator Pepper vigorously attacked the validity of the ConnaLy Amendment ‘on the 
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Whether the United States Declaration, with the Connally Amendment 
annexed, restores the United States to a position of leadership in promoting 
the rule of law among nations may fairly be judged in the light of a brief 
comparison with the trend in internazional adjudication in the p2riod be- 
tween the two World Wars. Under the Covenant of the League of Nations 
there was provision for an international determination of what is included 
within the domestic jurisdiction. The General Act of 1928 permitted ac- 
cession with reservations, defined and limited in a list which included dis- 
putes concerning “questions which by international law are within the do- 
mestic jurisdiction of States” ; but it further provided that disputes “relating 
to the interpretation or applicaticn of the present General Act, including 
those concerning the classification of disputes and the scope of reservations, 
shall be submitted to the Permaner:t Court of International Justic2.” The 
Locarno treaties of conciliation, arbitration, and compuisory adjudication 
provided that if the parties should fail to agree upon a compromis, “one or 
‘other of them may bring the dispute before the Permanent. Court of Interna- 
tional Justice by means of an applization.” ® The above are illustrative of 
a significant tendency, shown in numerous postwar treaties of international 
arbitration and adjudication, toward a general recognition ,of the prin- 
ciple that where reservations are made they should be interpreted and 
applied in a specific controversy, nct by each interested party itself, but by 
an arbitral.or judicial agency, authorised to decide the preliminary question 
whether any stated reservation, inc-uding that of domestiz matters, becomes 


ground that it “flies first into the very teeta cf the purpose and concept of the Court, and in 
the second place, into violent conflict with subparagraph 6 of Article 36... .’’ Adoption 
of the Amendment, he said, would be “a vain act, because we cannot impair the express 
provision of the Charter [Statute]. . . . Once we have given authority for compulsory juris- 
diction to attach, then the law as embodied in Article 36 of the Statute becomas effective, 
and we cannot by reservation in conflict with and in opposition to the Charter [Statute] 
authority limit the jurisdiction of this Court.” Cong. Rec., Vol. 92, No. 154, Aug. 2, 1946, 
p. 10837. Professor Lauterpacht has suggested that ‘Possibly it might be argued that 
sweeping and indefinite reservations might be regarded as contrary to the very purpose of the 
Optional Clause and as such invalidating its signature. As such, for instance, might be re- 
garded a reservation offending against the “undamental prinsiple of the Statute of the Court 
in regard to its right to determine its own jurisidicticn”’: article cited p. 169. On zhe problem 
of the validity cf reservations in accepting the compulsory jurisdicticn of the Court, see the 
writer's article on ‘Questions Resu!ting from the Connally Amendment” in American Bar 
Association Journal (Oct., 1946), pp. 660-862, 721. 

& For a brief discussion of the “forced compromis,” see Max Habicht, Post-War Treaties 
for the Pacific Settlement of International Disputes, Cambridge, 1931, pp. 1043-1044. An ap- 
proach to this type of compromis was contained in the Knox-Taft treaties of 1911, Art. 3 of 
which provided that “in cases in which the parties disagree as to whether or not a difference 
is subject to arbitration under Art. I of tkis treaty, that question shall be submitted to the 
joint Ligh commission of inquiry; and if all or all but one of the members of the commission 
agree and report that such difference is within the scope of Art. I, it shall be referred to ar- 
bitration in accordance with the terms of tais treaty.” This article was stricken out by the 
Senate, which substituted a broad reservation of domestic questions (see note 10, above), and 
added the requirement, that the special agreement for the submission of each case receive the 
advice and consent of the Senate. - 
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operative. This same tez.dency toward third-party determination is shown 
by the fact that none of tke forty-four states, which at one time or another 
accepted the compulsory jurisdiction of the former Court, reserved to itself 
the right of determining the scope and application of tts reservations. 
Finally, attention may be called to the first declaration made under the 
Statute of the International Court of Justice, that of the Netherlands Gov- 
ernment, August 5, 1946. This declaration conditioned tke acceptance of 
the compulsory jurisdictica of the Court only by restricting it to “future 
disputes, except those in regard to which the parties would have agreed .. 

to have recourse to another method of pacific settlement.” “ 

The Morse Resolution was introduced with the purpose of extending the . 
scope of international adjudication and of marking a significant advance 
toward the realization of an oft-proclaimedideal. This purpcs2 was thwarted 
and the significance of the United States Declaration seriously impaired by 
the insertion of an exclusicn which reserves for unilateral determination the 
scope of the obligation assumed. Inclusion of the Connally Amendment 
leaves the United States in substantially the position it has eccupied under 
earlier treaties of obligatory arbitration, which is “obligatory ss long as there 
is no dispute, but becomes] optional as soon as one has arisen.” In view of 
legitimate expectations of substantial progress which had kean aroused by © 
the relatively unanimous approval of the principle of compulsory adjudication, 
both in official quarters ar in. public opinion, the reversion of the United | 
States to previous practice constitutes a retrogressive step. 


8% See Robert R. Wilson, “Reservation Clauses in Agreements for Obligatory Arbitration,” 
this JOURNAL, Vol. 23 (1929), pr. 68-93; and “Clauses relating to Referense of Disputes in 
Obligatory Arbitration Treaties ™ in same, Vol. 25 (1931), pp. 469-489. 

% Text by courtesy of Department of State. 

% Baron Marschall von Bieberstein, German delegate to the Hague Conference of 1907, 
in proposing a plan for an “obligatory compromis as the complement of obligatory arbitra- 
tion.” Proceedings of the Hague Peace Conferences: The Conference of 1307, New York, 
. 1920, Vol. I, p. 378. 


THE EGYPTIAN MIXED COURTS AND FOREIGN 
ARMED FORCES 


By JASPER Y. BRINTON 
President of the Court of Appeals, Mixed Courts of Egypt 


In the April issue of this Journat, Colonel Archibald King contributed, 
under the title “Further Developments Concerning Jurisdiction over 
Friendly Foreign Armed Forces,” a study designed to bring down to date 
his previous article on the same subject which appeared in the issue for | 
October 1942. 

A brief comment on Colonel King’s article is rendered doubly interesting 
by reason of the important role played ty tts author in negotiating during the 
war a series of agreements securing specia. immunities for visiting American 
troops abroad. These services entitle Colonel King to the gratitude of the 
Army and their delicate nature and successful issue are appreciated by none 
more than by the writer, who was privil2ged to follow the conduct of the 
negotiations in one important military area. 

. The first five pages of Colonel King’s article are devoted to an examination 
of the Egyptian jurisprudence. This might be thought to be a compliment 
were it not for the observation which appears ina note later in the article:! 
Nor will it do to say that British forces have been serving in countries ' 
having a less advanced system cf sriminal justice to which British 
saldiers and sailors ought not to be subjected. That may be true as 
Z ieyet and Ethiopia, but iz is nct true of France and the United 
ates. 


This is not the occasion to speak of the highly interesting Ethiopian legal 
system, based on the Mosaic law, and wkich appears to be well adapted to 
the conditions of life in which it is administered. As to Egypt it is only 
proper to remark that it possesses one cf the most modern and carefully 
developed legal systems in existence. In the Mixed Courts both the penal 
code and the code of criminal procedure aave been recently revised and so 
far as the procedure is open to criticisra if lies in the direction rather of an 
excess of vigilance in the protection of the rights of the accused than in the 
opposite direction. It is saying enough on this point to mention that in 
normal criminal proceedings against. a foreigner his case will be heard first by 
a trained judge sitting as juge d’instruction, then by a chambre de conseil 
composed of three judges, next by a court cf assizes of five judges with an 
appeal on points of law to a court of cassetion, by whom, in case of error,'a 
new trial is ordered. The procedure before the purely national courts presents 
substantially similar guarantees. 


This JourNaL, Vol. 40 (1948), p. 265, Note 34. 
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Later on, commenting wn the decisions of the Mixed Courts in matters of 
jurisdiction over members of fcreign military fcrees, Colonel King makes 
certain observations which, it is submitted with due respect seem to invite 
allegiance to a reign of fozce rather than to the reign of law. The Colonel 
observes that the defendzats in the cases before the Mixed Courts pone 
either to the Greek or the French forces, and adds:* 


‘The Greek Government was in exile. The Vichy French Govern- 
ment was a prisoner... . None of these Governments was in a posi-. 
tion to oppose effectively the exercise of jurisdiction over its soldiers and 
sailors by the Mixec Courts of Egypt. 


It is clear that the Colonel does not refer to an opposition presented 
through the regular channzls of the law. Certainly there was no inadequacy 
in the legal defense of any of the various individuals whose cases presented 
this interesting question to the Courts. Greek and French lawyers are 
among the ablest members of a very able bar. The exhaustiveness of the 
arguments presented to tze Mixed Courts in the cases referred to, reflected, 
as they were, in the elaborate opinions renderec, was in full keeping with 
the best traditions of the Courts. Colonel King has evidently other than 
legal arguments in mind. He writes:4 


As has been said, Great Britain has a treaty, and th2 United States 
an executive agreemant, with Egypt conceding exclusive jurisdiction 
over their forces; but even in the absence of a treaty cr agreement it is 
not to be supposed that any nation able to prevent it will permit its 
‘soldiers or sailors to be withdrawn from its control by another power. 
in time of war and rm a theatre of operations a al 3 court may say 
about the matter. 


. Itis hard to believe that Colonel King seriously intends ta R that any 
government (even the mozt powerful!) would have assumed the responsibil- 
ity of defying the decision of the highest courts of the land on a question 
involving the exercise of territorial jurisdiction over members of visiting 
military forces accused o2 crimes against public order, unrelated to aS 
military duties and committed outside of military precincta. 

Another point deserves zomment. On the first page of his article Colonel 
King, after referring to the conclusion of an executive agreement between 
the United States and Ezypt conceding to the Americar. military courts 
exclusive criminal jurisdiction over members of cur armed forces in Egypt, 
observes: 

Even before the notes constituting that agreement vere exchanged, 


the Egyptian -Govezament made no effort to subject United States 
military and naval personnel to the jurisdiction of its courts. 7 


* This statement is not strick_y correct. The nationals af several other countries, as for 
instance Portugal, Spain, Yugsslavia, and Poland, were among the deierdants. 

* Article cited, p. 260. Italis supplied, as also in sees quotat:o3s. 

‘Same. 
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So far as it is intended to suggest a tacit acquiescence by the Egyptian 
Government in the principle of exclusive jurisdiction contended for by Colo- 
nel King this statement is misleading. In all the proceedings the Egyptian 
Public Prosecutor appeared and, in written briefs and oral argument, op- 
posed the claim of the military authorities to complete immunity from 
jurisdiction of the local courts. The claim was rejected in favor of the 
principle which limits exemption to offenses committed within military 
precincts or while the members of the forces were engaged in the executio 
of a military duty. Obviously, while negotiations of this character were 
proceeding in a friendly spirit neither party was desirous of raising issues 
that might have disturbed the discussions. Tact and forbearance were 
exercised by all concerned. But it is certain that the Egyptian Govern- 
ment at no time by act or word made any concessions affecting the legal 
principles for which it was stoutly contending in the courts, a conclusion 
which will be readily understood by.any one familiar with the jealous vigi- 
lance which Egyptian legal authorities invariably show in the defense of the 
national jurisdiction. i 

_ The Colonel takes exception to the decisions of the Mixed Courts as. dis- 
regarding “the military necessities of the situation.” He.paints an alarming 
picture of a general being locked-up “‘if in his haste.to get to the front his car 
has knocked down a civilian” . . . and adds “and the army may lose its 
directing head.” But obviously the supposititious general was engaged in a 
service commandé and as such was not subject to the jurisdiction of the local 
courts. Certainly the fears expressed by Colonel King find no support in 
the azid test of practical experience; as exhibited in the score or more of cases 
in which the principle was applied in Egypt. In no quarier was the sugges- 
tion seriously made that the trial before the courts of the land of offenders 
against the public peace had in any manner obstructed military discipline. 
Indeed practical considerations suggest strong reasons in favor of the 


| 


exercise of the civil authority. The offenses in question were, by their very ` 
definition, committed outside the military precincts and invariably involved, ` 


or were directed against, members of the civilian population. They also 


involved the intervention of the local police and the setting in motion of ` 


those measures of immediate record of the facts recorded in an official 
procès-verbal which forms, in general, such an admirable feature of European 
criminal systems. For the most par; they have been brawls and shootings 
in the publie streets and in cafés, or robberies or other similar offenses af- 
fecting public peace and order, where the language used by the available 
witnesses has often been one with which the military authorities are un- 
familiar. The difficulties presented by the trial of such cases by a court 
martial remote from the scene of the offense are obvious. 

There is also another class of cases to be considered which are indeed far 
from “divorced from reality.” These are the offenses committed by mem- 
bers of the forces before their induction into service. Such cases arise quite 
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frequently in countries such as Egypt where a considerable proportion of the 
different foreign forces represented in the country have been long resident in 
the country and have be2n inducted into military service locally. Such a 
situation is presented by the case involving an embezzlement committed 
before the commencement of the war.® 
Turning now for a moment to the review of recent authorities presented in 
‘Colonel King’s article, it is difficult to find in them support “cr the broad and 
complete immunity for which he contends, as a matter cf legal principle. 
Apart from the long line of Egyptian decisions, the substanze of which has 
been reported in this JounNat, the only elaborate judicial discussion of the 
problem is that presented in the advisory opinions of the Supreme Court of 
Canada in a proceeding bearing the following title: “In tae matter of a 
reference as to whether members of the Military or Nava! Forces of the 
United States of America are exempt from Criminal Proceedings on Cana- 
dian Criminal Courts.” A majority of three against two prorounced against 
the American claim to complete immunity. 
Only two other judicial decisions are cited in the article. One of these, 
Wright v. Cantzell, decided by the Supreme Court of New South Wales, in- 
volved the civil liability ož an Australian officer serving with the American 
armed forces, in which the defendant’s claim of immunity was rejected.’ 
~ The other case was that decided by the Judicial Comraittes of the Privy 
Council in the case of Chuang Chi Cheung v. The King involving the jurisdic- 
tion of the local courts of Hong Kong in the case of an alleged murder com- 
mitted on board a Chinese Maritime Customs cruiser in the tecritorial waters 
of Hong Kong, both the victim and the accused being British nationals and 
in the service of the Chinese Government as members of the oficers and crew 
of the ship.” In sustaining the <urisdiction of the local court on the ground 
of a clear waiver of immunity by the Chinese Government the opinion limits 
the effects of this decision in a manner which certainly exclces all possibil- 
ity of its constituting an authcrity against the principle followed by the 
=- Mixed Courts: 
What are the precis2 limits of the immunities, it is rot necessary to 
consider. Questions have arisen as to the exercise of jurisdiction over 


members of a foreign crew who commit offenses on land. TIt is not 
necessary for their Lordships to consider these. 


But it is clear that only such a case as that expressly excluded from this. 

decision would furnish any analogy to the question now urcer discussion, 

concerning offenses committed outside the military precincts and unrelated 

‘to military duties. This decisicn in no way runs counter to the well es- 

tablished attitude of the British Government and the Britisa courts in op- 

posing any encroachment upon the principle of terzitorial civi authority. ` 
ë This Journat, Vol. 39 (1945). p. 347. 


è Colonel King’s article, as cited, p. 263. 
7 Same, p. 273. See text of this decision, this Journan, Vol. 33 (1939, p. 376. 
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On the whole judicial decisions during the war lend little support to a 
claim for immunity in the case of offenses unrelated to the military duties of 
the offender. The question is a controversial one, inviting, as it has re- 
ceived, diplomatic solution in accord with the particular and special situation 
presented. There are certainly numerous and highly respectable authorities 
in support of the solutions adopted by the Mixed Courts. Indeed it may be 
asked whether their decisions do nct, after all, represent an eminently fair 
and reasonable interpretation of the principle of “implied consent” which 
lies at the basis of the classic decision of Chief Justice Marshall, an interpreta- 
tion which reconciles the practical necessities of the situation with a proper 
respect for national sovereignty. ~~ ~~SCST«7C NNNM NTT 

In a personal letter to the writer, acknowledging a copy of his previous 
article on the subject publishec in this JOURNAL, Judge E. F. M. Besly, a 
jurist who as Judicial Adviser to the British Embassy and Judge of the 
British Consular Court occupied for many years a preéminent position in 
judicial circles in Egypt, expresses an opinion with which it may be per- 
mitted to conclude this note: 


Lthink the Mixed Courts have made a real contribution to interna 
tional law by the series of decisions which you the subject of 
the immunity enjoyed by members of Allied Forces where the offense 


is committed while they are on service commandé and the carefully 
define heir jurisprudence has applied. 


THE SECOND WORLD WAR AND INTERNATIONAL LAW _ 


By venne A. Korovry} 
— Colonel of Justice and Lecturer on International Law in the Red Army 
| I 


- The Second World Wer inflicted countless sufferings and misfortunes on '’ 
mankind. At the same time the war put to the test, in the sacrifice and 
heroism at the battlefronts and in the rear, many peoples and states, social 
forms and political systems, doctrines and theories. 

In the crucible of war all the sciences, both the technica! and the social— 
beginning with the men working in them and ending with their definitions 
and formulae—were subjected to.a thorough tempering check-up. and l 
recasting of values. Some the war overthrew ard dispersec as ashes in the 
-wind; others it elevated to an unprecedented height. 

This fully applies to cur branch of law——to the science of international 
law. ; 
II - 


At the present time the very definition of the conception of international 
law holds not only academic interest but is a most topical problem as well. 

The great war of all the freedom-loving peoples against Hitlerism led to a 
strengthening and consolidation of relations among those p2oples and states. 
The treaties of alliance and mutual assistance, the decisions of international 
conferences (the Moscow, Teheran, Crimean and Serlin con“erences), and the - 
official documents of the anti-Hitlerite coalition (the atlantic Charter, 
London Declaration, Charter cf the United Nations): set be-ore the govern- 
ments and peoples the task, as Stalin has put it, of ‘esseblishing lasting 
economic, political, and culturel collaboration among the peoples of Europe, 
based on mutual confidence and mutual assistance for the purpose of restor- 
_ ing their economic and cultural life which the Germans have wrecked.” __ 

International law is one of the forms for the realization of this collaboration. 
.On the other hand, in the course of the war international law, which was 
daily trampled upon by the fascist aggressors, served as an .deological place 
d’armes-for mobilizing forces against the enemy, as a weapon-for unmasking - 
the cannibalistic theories and cannibalistic international practices of fascism. 

In the final analysis it must be admitted that there is no} and cannot be 
such a code of international law as would be equally aczeptable to the 


1 Professor of International Law, University of Moscow and Juridical Institute of the 
Ministry of Justice. B+ 
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cannibal anc his victim, to the aggressor and the lover of freedom, to the 
‘‘master race” and its potential “slaves,” to the champions of the sanctity of 
treaties and to those who would treat pacts as ‘‘scraps of paper,” to the 
advocates of humanising and abolishing war and to the proponents of 
totalitarian war, to those who “value every tear of a child,” to quote 
Dostoyevsky, and to those who try to build a third or any other empire on a 
foundation cf women’s corpses and children’s skulls. The United Nations 
have resolved not only to wipe off the face of the earth Nazism and fascism 
together with their brigand theory and practice, but also to establish a 
‘world family of democratic countries’? based on democratic principles of 
foreign policy, and to build up a genuinely new international order as a 
“great banner of freedom for the peoples and of peace among the peoples.” 3 

Hence, paraphrasing and deepening she description of international law Aol 
made in his time by Professor N. Korkunov of St. Petersburg, we may 
define its specific nature in the coming period of history as the sum-total of 
legal norms guaranteeing international protection of the democratic mini- 
mum. ‘This, of course, does not preclude the existence in contemporary 
international law of anti-democratic trends, survivals and forms, beginning. 
with the imperialistic and ending with the feudal. It is no Jess indisputable, 
however, that the process of overcoming them, the struggle for their aboli- 
tion and the affirmation of the principles of democracy in international. — 
relations, constitutes an immediate objective which unites the progressive 
elements of contemporary mankind. 


la def na lad 
III f 7 “ 


| In the light of the lessons of the Sscond World War a new and SE 
profcund treatment of international sovereignty is necessary. 

We Enow that in the period of national states sovereignty is the expression 
in international law of the principle of national self-determination, and that 
the Soviet Union, which itself is built up cn the principle of the sovereign 
equality of both its large and small member nations, has always been a 
consistent champion of international soverzignty, a frienc. and defender of 
oppressed peoples. Through the brutal maw of Germar nationalism the 
war reminded us that there can be reactionary national movements just as 
well as progressive ones, and that it is no less essential for mankind to 
combat the former than it is to support the latter. On the one hand we 
witnessed ‘the heroic struggle cf the peoples of Russia, the Ukraine, Bielo- 
russia, Yugoslavia, Poland, and otter countries to restore their sovereignty, 
and on the other hand we saw sovereignty—in the German and Japanese 
interpretation—turned into a privilege for a group of the chosen and an iron 
heel for all the rest. 


sd 


a Teheran Declaration. 3 Stalin. 
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Hence, in the interests of the preservation and consolidaticn of sovereignty, 
as a factor of universal progress, it becomes necessary tenrporar ily to limit 
to a'considerable degree zhe sovereignty of the most aggressive nations, that 
is, Germany and Japan. This is to be gathered from both the decisiond of- 
the Berlin Conference regarding Germany and the declaration of the Allied’ 
commanders-in-chief of June 5, 1945, concerning the assumption of supreme‘ 
authority in Germany by the Governments of tae four Allied powers. 


Through a limitation cf the sovereignty of the aggressor nations bistory, is 
leading us to the strengthening of the sovereignty of the, peace-loving state 
and to the affirmation of soverei as a legal form of democratic inter- 
national policy, and, in the final a to the strengthening of the sover- 
eignty of the German people itself if and when Germany kecomes a peace- 
loving and democratic state. ` 

It is not to be wondered at, therefore, that the Soviet Union, which con- 
tributed more to the defeat of fascism than any other country, should 
demand the most resolute measures for the abolition and rooting out of 
Hitlerism and at the same time should ardently defend tha sovereign rights 
of all the democratic peoples, both on the European contment and in the 
overseas colonies, against any encroachment by anybody (the categorical 
refusal of the Soviet Government to intervene in the inteznal affairs of the 
Balkan countries, in particular, its refusal to supervise the parliamentary 
elections in those countries; also, its protests against the presence of foreign 
troops in Greece, Syria, Liybia. and Indonesia). 


IV 


1 The war vance a number of new problems with regarc to the aunyect 
of international law. is 
The prolonged sojourn in emigration of the governmenss of the states 
occupied by Germany geve ris2 to many questions concerning their legal 
status, beginning with their right to enact legislation and ending with their 
right to carry out judicial, administrative, and other functions while on 
foreign territory. Without touching on these points, which have already 
been dealt with in detail in published American and English studies (the 
_ studies hy Oppenheimer and others), we shall dwell on one problem: inter- 
national recognition of national resistance movements (e.g., in France, 
Yugoslavia, and Poland). The experience of tae war eloquently demon- 
strated that the question of the degree to which one or another national . 
organization is authorizec. to represent its temporarily ensisved people and 
to act in its name cannot be decided by old and formal legal methods. Some 
bodies, which were or claimed to be the lawful successors to governmental 
authority and possessed the other attributes of formal legality, in actual 
fact turned out to be more and more separated from their people as time 
went on, and to express the people’s aspirations and wiil less and less; this is 
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not to speak of such governments as the Polish in London, which acted as a 
‘direct traitor to the national interests of its country. On the contrary, in 
the course of the struggle against the fascist invaders there came into being, 
on the occupied territory or outside it, bodies of national resistance (national 
committees, narodnie vecha, and others) which embodied the heroic spirit and 
finest traditions of their peoples and -mobilized the latter’s will to fight and to 
achieve victory. As is known, a number of such organizations were sub- 
sequently recognized by the powers of the anti-Hitlerite coalition to be the 
provisional Governments of their respective states, although owing to war- 
time circumstances many of them did not and could not have formal con- 
stitutional sanction. 

Thus the principles of a new and broader democracy going farther than 
parliamentary forms and election ballots yet directly expressing the will and 
heroic ardor of the popular masses are entering the international arena as 
well, 

The war fully unmasked and cast into the dust-heap of history the fiction 
of “puppet governments.” When in June, 1944, the Government of the 
United States broke off diplornatic relations with the Ryuti government of 
Finland it motivated this rupture (with a government formally legal and 
‘recognized by America) by the factual transformation of the Finnish Govern- 
ment from the Government of an independent state into a Hitlerite agency, 
or puppet. 

The wa has shaken the traditional conception of the state as the sole 
subject of international law. The tremendous activity, heroism and self- 
sacrifice of the working class and its decisive influence on the outcome of the 
war have received further consolidation in the establishment of such power- 
ful international associations of the working people as the World Trade 
Union Federation, which numbers 65,000,000 members. Can it now Ww be” 
stated, without giving offense either to fact or to common sense, that while 
any state, even a tiny one which plays no role whatsoever in international 
relations, is a a subject of international jaw, an international organization of 
65,000,000 members is a quantité negligeable for international law? If 
international law -is to deal with realities and not with fictions, it must 
admit that the conception of subject is not an absolute category existing out 
of space and time. There was a psriod, for example, when the Roman 


Catholic Church was a subject of international law, and a highly influential ` 


one. 


We are entering a new period, in which international associations of the ` 


working people are stepping out as a most active factor in international 
politics; associations in whose clcse and daily collaboration the democratic 
states are vitally interested. Hence the institution of appropriate or- 
ganizational forms for such collaboration, for example, the admission of the 
largest international workers’ organisations into the United Nations with a 
consultative vote (to the Assembly or the Economic and Social Council), 


| 


(ie 
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would considerably promote the progressive development znd democratiza- 
tion of international law. l 

The war has also brought new features into the conception of the “basic 
rights” of states as subjects of international law_by-elucidating the distinc- 
tion between the formal equality of states and their -weizht in the inter- 
national arena: while recognizing the sovereign equality of all peace-loving 
states the declarations of. the powers of the anti-Hitlerite coalition and the 
Charter of the United Nations likewise recognize special rghts and special 
obligations for the great democratic states (the Big Five). The distinction 
made here lies not only in the efforts and the sacrifices rnace by the leading 
democratic states in saving mankind from the fascist plague. The dis- 
tinction lies also in the obligations which the great pesce-loving states 
undertake with regard to safeguarding universal peace snd maintaining 
international security. It is nothing new in history for Great Powers to 
occupy a privileged position. What is new is that definite privileges are 
accorded the great democratic states not in their own interests but in the 
interests of all the states, of the whole international collectivity, by making 
their. international rights correspond: to their international obligations. 
Indeed, can there be an equal international status for a state which, like 
Switzerland, for example, considers it the height of wisdom to pursue a 
stall sitzen policy while mankind is experiencing a shattering catastrophe, and 
on the other hand for a state which is ready to invest the blood of its sons 
and its hard-earned. wealth to protect the peace, progress, and culture of 
mankind against any threat from a criminal aggressor; this aside from the 
fact that many states have neither the human nor material resources to 
effectively check aggressicn. 

Genuine democracy and juridical leveling have nothing in common, and 
the organization of international relations on formal and leveling principles 
would be a crying violation of the most elementary equality inasmuch as it 
would lead to absurd privileges for small states, which would be accorded 
international rights on a par with the Great Powers but woud at the same 
time. be free-from the most important international obligetions and con- 








| sequently might easily besome blind weapons for aggressive schemes of 


others. Moreover the recognition of special rights for the great democratic 
states in accordance with their special obligations is absolutely essential for 
guaranteeing genuine equality in international relations, instead of equality 
on paper only. 

The sad history of the League of Nations and the grim lessons of the 
Second World War eloquently show that as long as there are. rapacious 
imperialistic countries the very existence of small states, let alone the ques- 
tion of equality, depends rst and foremost upon the preparedness of the 
great peace-loving state ta come to their defense. Only in consequence of 
the defeat of Fascism, Nazism, and. Japanese militarism by the armed forces 
of the Big Three and their allies has it become possible to restore the in- 
dependent existence of the small states that had been erslaved by the 
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aggressors.. Thus genuine equality, as a guarantee of equal opportunities 
for each state to develop and assert its spiritual and material culture, is 
possible in modern times only if it is under the reliable protection of the 
great democratic states. Hence to recognize that the latter have special 
international rights not only does not undermine the principle of equality in 
international relations but for the first time in history one this principle 
. with a stable legal foundation. 

When speaking of the vroblem of sovereignty we 5 ‘cannot but touch on the 
tendencies to abolish this very conception that have been expressed not only 
in theoretical studies but also m utterances by prominent foreign statesmen. 
_In a speech during debates in the British House of Commons on November 
22 and 23, 1945, for example, Mr. Anthony my Eden stated that in. connection 
with the invention of the atomic bomb he saw no other way of “protecting 
the world from atomic energy than a rejection of our present pone Hons of 
sovereignty.” He said, “We must rernove nationalism’s alism’s sting,” Eden was 
supplemented by Foreign gn Secretary Bevin, who came out for the establish- 
ment of a world assembly directly elected. by the peoples. of the whole world; 
an assembly to which the Governments of the United Nations would be 
responsible and which would enact universal laws. nM Mr. Bevin’s opinion, 
with the establishment of this assembly the expression sion “international law” 
would meeepet, to be roplaesd.b by ‘world law,” and i in place of 1 the sové sover- 
whole. The dreams of Eden T Bevin are Soni removed from reality; they 
bring to mind the talk at the time of World War I about ‘super-imperial- 
ism” and ‘over-state,”* about the gradual developmen: of the League of 
Nations into a world parliament, and so on; these were arguments with which 
journalists and publicists, predominantly oi me ae reformer type, used 
to console both themselves and others. 

The chief fault of these theories lies in their authors’ inability or refusal to}. 
understand that the roots of aggressive nationalism, which the world 
parliament is to check, lie in the very nature of imperialism. It is by no 
means accidental, for example, that arch-conservative. ideas of the old 
Curzon mold are to be heard so frequently in the diplomatic “novelties” of 
Mr. Bevin, the Laborite Foreign Secretary of Great Britain. . 

The nature and essence of imperialism cannot n changed by any amount 
of parliamentary voting. 

No less incorrect i the idea that state sovereignty is absolutely synony n 
mous with rampant nationalism, in other words, something like a bull ina 
china shop on a world scale. It is indisputable that any state of the im- 
perialist type always holds forth such a threat. But itis just as indisputable - 
that there is another type of state {the Soviet), whose social nature com- 
pletely precludes even the possibility of such a transformation. The social 
level of each state, the level of development of its social forms, the degree of 
democracy it has achieved—-all these are a greater or lesser guarantee of the 
pursual of democratic principles botk in domestic and foreign policy. Inthe 
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. USSR, for example, the steadily increasing sovereignty of the Union of 
Republics has not only not led to national narrowmindecress.or national 
strife or the weakening of relations within the Union, but on the contrary, 
has guaranteed swift progress of the Soviet republics in all aelds thanks to 
their fraternal collaboration and indivisible unity. 

The major successes of democracy in a number of states in post-war 
Europe (Bulgaria, Rumania, Yugoslavia, Hungary, Poland) simultaneously 
with a fundamental change in their foreign policy, convincingly testifies that 
sovereignty and democracy, just as sovereignty and socizlism, are con- 
ceptions that not cnly are wholly compatible but mutually enrichening. 

In a world where there are rich and poor, exploiters and exploited, weak 
states and strong ones, and independent countries and colonies, to reject 
the conception of sovereignty or the other legal guarantees of national in- 
dependence and freedom would always help those who are strong and would 
never benefit those who arə weak. 

It is highly characteristic that the present-day grave-diggers of sover- 
eignty are among the leading figures of the state, whose gcvernment has 
never evinced, either in the past or in the present, any special tendency to 
respect the sovereignty of the peoples of dependent and colonial countries. 


y 


In the light of the events of the Second World War the conception of 
international delict is extended as regards both substance ard subject. 

When applied to the foreign policy of the German state, the Hitlerite re- 
gime of “rule by criminals” brought forth a numker of new Einds of inter- 
national crimes—against peace, against the laws and customs of warfare, 
against mankind (the Moscow and Berlin Declarations, the London Agree- 
ment of August 8, 1945, and the indictment of the Internacional Military 
Tribunal of October 19, 1945), the qualification and international judicial 
repression of which are substantial contributions to the straggle against 
manifestations of international banditism. 

Revelation of the Nazi criminal international methods led to an extension 
` of the conception of the subject of international crimes: not only the state and 
‘its individual agents, but entire institutions and organizations ithe Gestapo, 
the German high command, the leaders of the Nazi party, the SS and SA) 
ag well as private individuals (German industrialists, landowners, slave- 

owners and others) turned cut to be active participants, accamplices, and 
instigators of various internetional crimes. 


‘VI 
As a result of the work cf the Allied conferences in Mosecw, Teheran, 
Dumbarton Oaks, the Crimea, and San Francisco, there was established the 
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United Nations Organization, which, as distinzt from the Versailles League of “™ 
Nations, has all the rights and the recuisite means fcr combating aggression. 

The United Nations Charter introduces a number of important features 
into the practice of international law. 

Admission into the United Nations is open not fcr all states but only for yy 
the peace-loving ones; moreover, only for those which, in the judgment of 
the organization, are able and willing to carry out the obligations that fall 
upon its members., Among these obligations, apart from that of settling 
' international disputes by peaceful means, is the ob.igation to promote and 
encourage ‘‘respect for human rights and for fundamental freedoms” with- 
out thought of race, sex, language, or religion, anc also recognition of the 
sovereign equality of all members of the organization. It is clear that both 
the spirit and the letter of the Charter bar states of the anti-democratic and 
fascist type from membership in the internationa organization, which is 
called upon to guarantee the observance of a democratic minimum both 
within the member-countries and in international relations. 

The organization treats in an entirely new way “he question of the rela- yy 
‘tion between the international legislative and execu~ive bodies. In contrast 
to the League of Nations, which dic not have a clear-cut differentiation of 
functions between the Assembly and the Council. in the United Nations 
Organization the chief duties with ragard to the maintenance of peace and 
security are entrusted to an executive tody—the Security Council—and the 
members are obliged to abide by its decisions. Def-nite measures to combat 
aggression, peaceful as well as coercive, are carried out only by the Security 
Council. The Assembly, which considers general principles and submits 
recommendations, can discuss only those questions pertaining to the main- 
tenance of peace and security that do not fall withn the competence of the 
Council. : 

Different -voting procedures are used in the Assembly and the Council. w 
While in the Assembly questions are settled by majority vote (either plain ` 
or qualified) on the basis of the formal equality of all the members of the . 
Organization, decisions in the Council. apart from two special cases (the 
Yalta formula), require a majority vote plus a unanimous vote by the Big 
Five. (This principle, which has mazcurately been called the “right to 
veto” of the Great Powers, and which should ke more aptly called the 
principle of obligatory unity or “agreement” of the Big Five, is an ex- 
pression of the indisputable truth that at the present stage of international 
relations peace and security cannot be guaranteed on a world seale without 
close collaboration and mutual understanding among the great democratic 
states.) | 

The first session of the General Assembly and the Security Council in 
January and February of 1946 furnished a new illustration of this thesis. 
Thus, of all the problems submitted for its consiceration, the Council was 
able to take a decision only on the complaint of the former Government (now 
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there is 2 new one) of Iran against the USSR in connection with events in 
Persian Azerbaijan. The Council declared, contrary to the claims of the 
Iranian Government, the question to be the subject of cirect negotiations 
between the USSR and Iran, and limited itself to expressing the hope that it 
would be informed concerning the outcome of these negouations. 

Owing to a fundamental difference of viewpoint of the members on the 
question of the presence of British troops in Greece, the Council had to 
limit itself to a statement by the chairman; who suggested taking note of the 
statements made to the Council by the representatives af the respective 
states, and considering the question closed. Regarding the military action 
in Indonesia by British and Dutch troops against the national liberation 
movement the Council adopted no resolution and could rect even resort to 
® summary by the chairman. | 

A similar fate befell the appeal by Syria and the Lebanon regarding. dis 
presence of British and French troops on their territory. In the end, after 
the failure of all the resolutions proposed—the last of which was rejected 
thanks to the protest of the USSR,—for the formulation of that resolution 
would have permitted the occupation of an independent state by foreign 
troops for an indeterminate period of time—the chairman of the Council 
noted that the voting had been invalid and moved the next questions; . 

The results of the -first session of the Security Council provide new con- 
firmation of the indisputable fact that of all the members af the Council the 
most consistent defender of the spirit and letter of the United Nations 
Charter is invariably the Soviet Union, which consistently follows its line of 
consolidating international peace and collective security; no matter where’ 
or by whom it is threatened; they also confirm the conclusion that all big 
problems of contemporary world politics, regardless of the form they assume 
-—be it a disagreement regarding voting procedure or a direct threat to peace 
—can be successfully settled onlv with the unanimity of the great democratic 
states on the basis of close collaboration and mutual understanding. __ 

‘Those who calculated on the possibility of replacing this collaboration by 
various blocs 'and manceuvering, and who thought that by whipping together 
a temporary majority in one or another of the bodies of the United Nations 
they could foist their policy on all the other powers, again received a good 
object lesson. É 

‘Speaking of the development of principles of tematol collaboration - 
in the United Nations Charter, such new forms of collaboration as the 
Economic and Social Council, the system of international trusteeship, and 
. the reform of the International Court should be mentioned. 

The Economic and Social Council, which has come into being aici: 
with the United Nations, is called, upon not only to promote the settlement 
‘of international problems of a social and economic order but to become a 
codrdinating center for various bodies of international mutual assistance, 
both old and new (UNRRA, the International Mcnetary Fund, and others). 
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Although the system of international trustzeship over cclonial countries 
does not fully satisfy the demands of their peoples, it is nevertheless a step: 
forward in comparison with all the old forms of international colonial ad- 
ministration (including the League of Nations mandate system), inasmuch 
as international trusteeship is called upon to guarantee the development of 
the trustee territories toward self-government or independence, and insofar 
as one of the members of the Trusteeship Council is the USSR, a state 
which has fully solved the problem of the peaceful collaboration ane the 
fraternal relationship of different peoples. 

The International Court of Justice of the United Nations, which E 
to the Charter is the principal judicial organ, is formed and acts 2s one of the 
links in the new system of organized security. Its main function is the settle- 
ment of juridical disputes that threaten international peace and security. 
Execution of the decisions of the tribunal are guaranteed by the Security 
Council with all the means at its disposal, ve- 

Finally, the Charter settles the complicated problem of combining regional 
security with universal security by permitting regional security agencies to f 
employ an extensive arsenal of peaceful means for settling international dis- 
putes, while according the central body a monopoly on the employment of 
coercive measures, with the sole exception of action required to curb a.new 
aggression by a member or members of the former Hitlerite bloe. 

Of the other problems of internażional law that are connected with the 
Charter, we cannot but note paragraph 2 of Article I, according to which the 
member states are obliged “to develop friendly relatione among nations based 
on respect for the principle of equal rights and self-determination of peoples.” 
The acceptance of the progressive principle.of equal rights as one of the gen- 
erally recognized norms of international law does not yet mean, -of course, 
that it is being realized, but it undoubtedly promotes this process. 

VII santih of Madis 
The new international law and order shat is being born after the Second 
World War presupposes maximum strenzthening of the force and significance 
of international treaties, as the chief foundation for the eniire = pos 
system of international law. 

- According to the preamble of the Charter, it is the purpose of the United 

Nations “to establish conditions under which justice, and respect for the 
{obligations arising from treaties and other sources of international law, can 
be maintained.” 

= Faithfulness to treaty obligations is an age-old tradition of the Russian 

people; it runs unbroken from the stern vows in the ancient Russian treaties 
(“may we be cursed by God, in whom we believe, may we turn yellow as 
gold, and may we be cut down ky our own weapons”), through Ivan the Ter- 
rible’s demand that treaties be sworn to not “avoiding the cross, and not 
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with one’s nose,” through the provisions of the Andrusor Peace Treaty, on. 
the observance of treaties “in all their articles, dots, and commas without 
any belittling or false interpretation, completely and without violation,” and 
Peter I’s memorable statement that a person’s “word of honor is dearer than 
everything else.” l 

But particularly firm is the Soyiet word, and no treaties in the world are 
more stable than the treaty obligations of the USSR. . Tke main reasons for 
their stability are: 1) Soviet Russia does not hav2 the incentives to violate its 
international obligations which many other states have, owing to their im- 
perialist nature and policy: 2) Soviet diplomatic practice, as the practice of a 
truly democratic state, is characterized by utmost clarity and honesty, quali- 
ties that are inherent in a truly people’s diplomazy; 3) the exceptional stabil- 
ity of Soviet foreign policy, and consequently, of Soviet treaties, follows from 
the monolithic nature of the Soviet society and state and the absence of an- 
tagonistic classes or groups. 

A contrasting picture is presented by the treaty practice of Germany, and 
especially of Prussia. 

From Frederick IJ, who justified the rejection of any treaty as soon as it 
became disadvantageous (“If it is advantageous to be Ecnest, we will be 
that. If it is necessary to deceive, we will be deceivers’’), through the liken- 


ing by Wilhelm II’s government of an international treaty to a “serap of 


paper,” and right up to the cynical admissions by that sup2r-bandit Hitler, 
in a conversation with Rauschning, that he was ready to siga any agreement 
and then just as lightly tear it up if necessary—through all these runs an 
unbroken line of German perfidy elevated into & system. 

The Second World War, begun by the Gerrnan, Italian,.and Japanese 
aggressors, “put under question the value of international treaties and obli- 
gations,” as Stalin has said. As regards restoring the force and stability of 
international agreements, the defeat of Hitlerism is of tremendous import- 


‘ance. The Soviet Union, which played the leacing role in. the smashing of 


fascist barbarism, has consistently and resolutely fought, in San Francisco, 
London, and many other places, attempts at post-war treaty “revisionism,” ` 
regardless of the grounds it was based on (imperialism or Jemagogy), and 


; both by its example and all the weight of its prestige is defer.cing the stability 
of international treaties, regarding this as one of the guarantees of inter- 


national peace and security. 
VIII 


Ín the light of the United Nations Charter the aspect of war is funda- 
mentally altered. 

The United Nations are joined by a categorical obligation to settle their 
disputes by peaceful means and to refrain from the threat or use of force in 
international relations. Thus for a member of the United Nations military 
action is permissible only in realization of his right to individual or collective 
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self-defense (against aggression), or to maintain or restore international 

peace and security by common efforts, as to curb an aggressor, on the basis of 

corresponding decisions of the Security Council (Articles 39 and 51). 

Any other war between states becomes an international crime, with all 
resulting consequences. 

The new legal aspect of war as a means of self-defense developing into 
internaticnal action against aggression places on a new plane all the problems 
of war and its so-called laws and customs. For example, can persons be con- 
sidered guerrillas as defined by the Fourth Hague Convention, if, even though 
they meet the formal requirements of the Convention, they act voluntarily 
on the side of the aggressor or are accomplices in his crimes? 

Further, can we demand observance o? the Hague rules of military oc- 
cupation (respect for the sovereignty of the local government and so on) in | 
the event. of the occupation of the territory of an aggressor state by troops 
of peace-loving nations? Or can we permit the thought that in such a case 
‘the occupation ermy would provide armed protection for those same re- 

actionary social forms and political institutions which led-the country on 
the path of international crime? 

_ And, conversely, can we confine a sacred people’s war against an aggressor 
and enslaver, 2 heroic struggle of millions of people for their country’s in- 
dependence, for its national culture, for its right to exist, can we confine this 
war within the strict bounds of the Hague rules, which were calculated for 
wars of a different type and for a totally different international situation? 

It remains to be added that the means of waging war have developed to 
such an extent that many of those emploved in the Second World War were 
not forészen in the former agreements on the rules of warfare and are in need 
of corresponding legal definition, as, for example, the parachute as a means 
of live-saving and the parachute as a means for dropping troops, magnetic ` 
mines and flying bombs, not to speak of the atomic bomb, which revealed 

a tremendous destructive force in actual warfare but has as yet been far 
from tested, as V. Molotov put ii, “as a means of preventing aggression or 
of safeguarding peace.” 


IX 


The conception of neutrality also requires serious modification in our 
times. | 

The previous World War confirmed the indisputable truth that both war 
and peace are irdivisible,; and that under contemporary international com- 
munications not only a weak country but a great power as well cannot re- 
main outside a World War. Another step in the liquidation of neutrality 
was made by the Second World War. The neutrality of some states (Nor- 
way, Denmark, Holland, Belgium, Luxembourg) was trampled upon by the 
fascist aggressor; for others, like Spain, neutrality served as camouflage for 
the closest kind of collaboration with the aggressor; the third group of 
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neutrals, like the republics cf Central and South Ameriza, regarding them- 
selves vitally interested in tha defeat of the aggressor, broke off momen 
relations with him and declared war. 

In the future a member of the United Nations will be able to remain 
neutral only in the exceptional event that a war breaks out between two 
non-members and if the United Nations itself does not ceem it necessary to 
take measures to stop this war. In all other cases the members of the 
United Nations are to render it every assistance in all its preventative or 
coercive actions against the eventual aggressor (paragraph 5, Article II). 
With aggression an international crime, neutrality bezomes a form of 
connivance at this crime. 


X 


Throughout history the Russian people and the Russian state have made 
no small contribution to the development of internat.cnal law. But of 
really great theoretical and practical significance is the international law - 
experience of the Soviet state in introducing new democratic principles into 
international usage and in fighting for their recognition. Some of the stages 
and landmarks in this glorious path are: the Soviet “peaceful offensive” 
against the warmongers and for collective security; the Soviet pacts regard- 
ing the definition of aggression, on economic non-aggress-cn, and on mutual 
aid; the Soviet rejection of unjust treaties anc imperialiszic privileges; the 
Soviet proposals for universal and partial disermament, Zor activizing the 
League of Nations, for humanizing warfare, and, finally, the Soviet diplo- 
matic acts in unmasking the fascist aggressors, in mobilising international 
forces for the defeat of the enemy and for the preventior: >f new aggression 
and wars. Whether it has been the question of liquidating the grim herit- 
age of fascist aggression, of the war criminals end their victims, of a rebuff 
to newly-baked champions of Hitlerism, of the mghts and position of the 
international labor movement, of the fate of the peoples of the colonial 
countries and satisfying their national demands, of the sovereignty and in- 
dependence of small peoples and states—always and everywhere represent- 
atives or the USSR have been the foremost champions of democracy and 
international justice, defending the sacred cause of freeccm of the peoples 
and peace among nations with the prestige of their great country and their 
_ skill in statesmanship and diplomacy. 

In Stalin’s words concerning the services o? Soviet ciplomacy, “‘which 
sometimes carries more weight than two or three armies at the front,” we 
find a high and just appraisal of the work it has accompHshed. 

The force and importance of Soviet international law practice lies in that 
both as a whole and in each individual step it is not a taczizal manoeuvre or 
a tribute to a transient situation but follows from the very basis and very 
nature of the Soviet state as an advanced state, as a truly reople’s democratic 
state, a fraternal union of free men and free peoples. Precisely because of 
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this the Soviet state can sincerely and consistently undertake the lofty tasks 
of politically educating its people in the spirit of defending the interests of 
peace, in the spirit of establishing firm friendship and effective collaboration 
among the nations. 

‘At the present time, as Molotov has said, the Soviet people “have no more 
iraportant task than the task of consolidating our victory.” 
- In his election speech on February 9, 1946, Generalissimo Stalin declared 
that before the Soviet people stands the tiek of organizing a mighty new 
upsurge in the national economy, an upsurge that would guarantee the 
country against all possible accidents. From this follows the lofty and 
noble goal set the Soviet scientists: not only to overtake but in the nearest 
future to surpass the achievements of science abroad. ` 

The task of the Soviet science of international law is to prove equal to 

Soviet international practice, to generalize and he its experience, 
to map out and blaze new trails for it. 


THE ARAB LEAGUE AS A REGIONAL ARRANGEMENT — 


By Masio Knappuri 
Higher Teachers College, Baghdad, Iraq 


4. THE BACKGROUND 


The Arab countries long-ago aspired to form some kind of union and the 
movement towards that ideal came to be known as Pan-Arabism. The 
roots of the movement go back to the time when the various nationalities 
of the Ottoman Empire rose in revolt against Turkish domination and aimed 
abt eventual separation from Ottoman sovereignty. Some of the Arab 
countries actually defied Turkish authority and were separated, at least for 
a definite period of time, from the Ottoman body politic; such were the’ 
Arabian Peninsula under the Wahhabis and Egypt under Mohammed Ali. 

The Arab nationalist movement took a more definit2 shape after the 
Turkish Revolution of 1908 when a clash occurred between the’ Young 
Arabs and the Young Turks. The latter, in dsfiance of Arab aspirations, 
embarked on a policy of Turkification which virtually meant the subordina- 
tion of all non-Turkish elements of the Empire to the Turks. To this 
policy the Young Arabs could not agree and consequently they began to 
‘agitate for ‘‘decentralization.”” When this was not granted they actually 
began to spread separatist propaganda, through secretly crzanized societies, 
aiming at a complete renunciation of Turkish sovereignty.? At the time 
when World War I broke out the Arab nationglist movement had become 
such a grave threat to the integrity of the Ottoman Empire that the Ger- 
mans very shrewdly advised their Turkish ally to grant self-government to 
the Arabs in order to win their support in a “holy war” The Germans 
even approached the Arabs indirectly, through secret agents, and tried to 
persuade them to aruse the Moslems in India, Egypt, the Sudan, and 
North Africa.’ 

Great Britain proved to be more successful in influencing the Arabs and 
was able to win their support by promising them help to realize their na- 
tional aspirations. Great Britain’s promise, as demanded by Sherif Hus- 

1 See on the Wahhabi movement W. G. Palgrave, Esscys on Eastern Questions, London, 
1872, pp. 111-141; and Hans Kohn, History of Nationalism in the Ecs:, London, 1923, pp. 
15-25. See a discussion on Mohammed Ali as champion of the oppressed Arabs against 
the Turks by Asad J. Rustum, The Royal Archives of Egynt and the Oriyins of the Egyptian 
Expedition to Syria, 1831-1841, Beirut, 1936. 

2 On the origins of Arab nationalism see George Antonius, The Arad niakensng, London, 
1938; and Hans Kohn, werk cited, pp. 266 and ff. 

3 T. E. Lawrence, Secrei Despaiches From Arabia, London, no date, pp. 68-69. 


4“Some Englishmen, of whom Kitchener was chief, kelieved that a rebellion of Arabs 
against Turks would enabe England, while fighting Germany, simultaneously to defeat her 
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sain of Mecca, was made in correspondence between him and Sir Henry 
McMahon, British High Commissioner in Egypt. Sherif Hussain wrote as 
follows: 


England to acknowledge the independence of the Arab countries, 
bounded on the north by Mersina and Adana up to the 37° of latitude 

. . on the east by the borders of Persia up to the Gulf of Basra; on 
the south by the Indian Ocean, with the exception of the position of 
Aden to remain as it is; on the west by the Red Sea, the Mediterranean 
Sea up to Mersina . . 5 . 


Sir Henry McMahon was authorized from London to approve Sherif 
Hussain’s demand in a letter dated October 24, 1915, Subject to the following 
reservations: 


The two districts of Mersina and Alexandretta and portions of Syria 
lying to the west of the districts of Damascus, Homs, Hama, and 
Aleppo cannot be said to be purely Arab, and should be excluded from 
the limits demanded. 

With the above modification, and without prejudice to our existing 
treaties with Arab chiefs, we accept those limits. 

As for those regions lying within those frontiers wherein Great 
Britain is free to act without detriment to the interest of her ally, 
France, I am empowered in the name of the Government of Great 
Britain to give the following reply to your letter: 

(1) Subject to the above modifications, Great Britain is prepared 
to recognise and support the independence of the Arabs in all the 
regions within the limits demanded by the Sherif of Mecca. 

(2) Great Britain will guarantee the Holy Places against all external 
aggression and will recognise their inviolability. 

(3} When the situation admits, Great Britain will give to the Arabs 
her advice and will assist them to establish what may appear to be the 
most suitable forms of government in those various territories. 

(4) On the other hand, it is understood that the Arabs have decided 

‘to seek the advice and guidance of Great Britain only, and that such 
European advisers and officials as may be required for the formation of 
a sound form of administration will be British. 

(5) With regard to the vilayets of Baghdad and Basrah, the Arabs 

will recognise that the established position and interests of Great 

- Britain necessitate special administrative arrangements in order to 
secure these territories from foreign aggression, to promote the welfare 
of the local populations and to safeguard our mutual economic in- 
terests.§ 


ally Turkey. Their knowledge of the nature and power and country of the Arabic-speaking 
peoples made them think that the issue of such a rebellion would be happy: and indicated 
its character and rnethod. So they allowed it to begin, having attained formal assurances 
of help for it from the British Government”: T. E. Lewrence, Seven Pillars of Wisdom, 
New York, 1938, pp. 7, 28. 

é See letter from Sherif Hussain to Sir Henry McMahon, July 14, 1915 (Correspondence 
between Sir Henry McMahon ... and the Sherif Hussein of Mecca, in Great Britain, 
Parliamentary Papers, Miscellaneous No. 8 (1989), Cmd. 5957, London, 1939, p. 3). 

6 Same, p. 8. ; 
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Following the war Great Britain was confronted with various conflicting 
pledges which renderec the situation in the Arab world, £s well as the whole: 
Near East, confused from the legal point of view. There was, in the first 
place, the McMahon-Hussain agreement which promised the Arabs unity 
and independence. Im the second place there was the Sykes-Picot agree- 
ment (May 16, 1916) which partitioned the Arab World into zones of British 
and French influence, Isaving only the Arabian Peninsula fully independent.?. 
In the third place there was the Balfour Declaration o? November 2, 1917, 
which promised the Jews to establish a national home for them in Palestine. 
Finally, there was the princip- 'e of international admin:stration of former 
enemy territory which was advocated by certain pubHicists at the Paris 
Peace Conference. In this atmosphere of bewilderment and: clash of 
loyalties, General Jan C. Smużs saved the situation by publishing his pro- 
posals for a League of Nations, proposals which included the creation of a 
system of ‘‘mandates.””? The mandates system proved to be a big com- 
promise, since it implied the idea of international control and, at the same 
time, “provisionally” recognized the independence of the former Turkish 
provinces.” The Mandates System was officially instituted at the Paris 
Peace Conference (1919) through Article 22 cf the Covenant of the League 
of Nations. At the Sen Remo Conference (April 25, 1920) the Near East- 
ern Mandates were Cistributed—the Iraq mandate was given to Great 
Britain and the Syrian and Lebanese mandates to France. The Jewish 
National Home was tried out in Palestine, whose mandste was also given to 
Great Britain. 

The Arab netionaliszs, needless to say, were far from being satisfied with 
this compromise, because they were not prepared to accept any settlement 
short of unity and complete independence. Those nationalists wanted 
independence as a matter of right, as embodied in Great Britain’s pledge to 
Sherif Hussain, rather than as a matter of capacity for self-government as 
laid down in the Mandates System. It is no wonder that the whole of the 
Near East rose in revolt against Great Britain and her alles for their alleged 


1 See text of the agreemert in H. W. V. Temperley (ed.), A Histo-y of the Peace Conference 
of Paris, London, 1924, VoL VI, pp. 16-17; also Jean Pichon, Lz Pcr-age du Proche—Orient, 
Paris, 1938, pp. 99-118. 

3 J. A. Hobson, Towards “nternatioaal Government, London, 1915, pp. 188-141. Professor 
Pitman B. Potter regarded Hobson's proposals for international administration of colonies 
as “the clearest anticipation of the mandate system before Smuts”: Pitman B. Potter, 
“Origins of the System of Mandates under the League of Nations,” in American: Political 
Science Review, Vol. XVI (922), p. 574. 

? J. C. Smuts, The League of Nations: A Practical Suaqgestion, New York, 1919, pp. 14 and 
ff. See also Quincy Wrighi, Mandaies Under the League of Nattor-s, Chicago, 1930; pp. 24 . 
and f. 

18 “Certain communities formerly belonging to the Turkish Empire have reached a stage 
of development where their existence as independent nations can be provisionally recognised 
subject to the rendering of administrative advice and assistance by a Mandatory until such 
times as they are able to stand alone” (Article 22 of the Covenant o- fhe League of Nations). 
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broken promises." At the Cairo Conference (March, 1921), which was 
called by Winston Churchill, then Colonial Secretary, to settle Middle 
Eastern affairs, it was decided to nominate Emir Faisal, Sherif Hussain’s 
second son, to the throne of Iraq and tc conclude a treaty with him which 
was to replace the mandate. . This nomination, it was unjustifiably held, 
was to fulfil Great Britain’s pledges to Sherif Hussain for the establishment 
of Arab Government." Of all the Ara> mandated territories, Iraq alone 
was fortunate enough tc be emancipated from the mandate and was ad- 
mitted to membership in the League of Nations on October 3, 1932. But 
the other Arab countries, with the exception of Saudi-Arabia and Yeman, 
remained either under direct or indirect European control. 

Thus failing to achieve unity and independence the. Arab nationalists 
naturally contended that European imperialism had deliberately followed 
a policy of divide et impera since it was easier to dominate the Middle Mast 
by creating small and helplessly weak states than to allow a vast area of 
Western Asia to unite, and hence to kecome difficult to control. The 
Arab nationalists argue that since the Arab countries are bound by common 
aspirations and. by a community of mterests—geography, history and 
culture--they are therefore entitled to form a union.“ It has been ad- 
mitted, however, that there exist certain factors which run counter to the 
project of unity. There are, in the first place, religious, racial, and racial- 
religious groups and communities which do not favor unity. Secondly, 
the Arab countries are radically differen; in cultural level and in standard 
of living. Thirdly, there is still a strong feeling of parochialism and local 
independence supported by dynastic interests. These factors, as Professor 
H. A. R. Gibb rightly pointed out, constitute ‘a problem for the Arab 
nationalists and (that) grave dangers were involved in not facing that 
problem.” But the Arab nationalists, though not entirely unconscious of 


u Sir Henry Dobbs, British accredited representative, admitted before the Permanent 
Mandates Commission of the League of Nations, at its tenth session, that “For various 
reasons, into which I need not enter, my country had fallen into disfavour among Oriental 
peoples . . . from India to Egypt the Eastern world lay in a welter of resentment against 
the policy of the British and their allies, whos2 ana had everywhere been industnously mis- 
represented”: League of Naticns, Minutes of the Permanent Mandate Commission, Tenth 
Session (November, 1926), p. 45. 

2 Tn a letter to William Yale dated October 22, 1929, T. E. Lawrence wrote: “It is my 
deliberate opinion that the Winston Churchil. s2:clement of 1921-1922 (in which I shared) 
honourably fulfils the whole of the promises we mede ta the Arabs, in so far as the so-called 
British spheres are concerned” (See David Garnett, The Letters of T. E. Lawrence, London, 
1938, p. 671; and Lawrence’s Swen Pillars of Wisd2m, p. 276). See a criticism of this point 
of view in George Antonius, The Arab Awakening, London, 1937, p. 319. 

13 See speech by Lutfi Beg el-Haffar, a former Syrian Prime Minister, on the occasion of 
King Ghasi’s death by accident, al-Istéglal, Baghdad, May 16, 1939. 

u Yusuf Haikal, Towards Arab Unity, Cairo, 1643, pp. 37-48 (in Arabic); also Edmond 
Rabbath, Unité Syrienne et Devenir Arabe, Pazis, 1987, p. 33 and f. 

. 3 H. A. R. Gibb, “The Future of Arab Unity,” ia Philip W. Ireland (ed.), The Near Fast: 
Problems and Prospects, Chicago, 1942, p. 77. 
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the gravity of these forces, maintain that these are quite insufficient grounds 
for disunity;'® they are rather inclined to think that these factors have been 
mainly used as pretexts by Eurdpean Powers, especially France in Syria, 
in order to justify thair policy o? divide et impera. The.Arab nationalists 
argue, moreover, that they do not ask the impossible, that is, they are not 
desirous of full union; they are merely aiming at a union on a federal basis 
which would at once gratify their Pan-Arab aspirations and satisfy local 
conditions. Such a project indeed would allow sufficient lccal autonomy for 
the various communities as well as for the heterogeneous social systems to 
adjust themselves before further unity is achieved. 

When the second Wor.d War broke out the Azab nationalists, owh they 
were in agreement as to their national aspirations (namely, unity and in- 
dependence), were divided into two schools of thought wich regard to their 
attitude to the two belligerent cemps. The first school comprised the ultra- 
nationalists and was, by the very nature of its extreme nationalism, opposed 
to supporting the two dominating Powers in the Arak world,- namely, 
France and Great Britein, since they were disillusioned by the way these 
Powers were handling the Palestine and Syrian problems. Italy and 
Germany, on the otaer hand, did not fail to exploit the grievances of the 
Arabs against Francs and Great Britain and gave them levish and alluring 
promises in order to win them to their side.!8 This school of thought, count- 
ing on an ultimate Axis victory, naturally saw the salvation of the Arabs in 
taking sides with the Azis Powers. The other school of taought comprised 
the moderate nationalists and the liberal elements who were opposed to 
Axis ideologies and foresaw grave dangers to the Arabs from Axis penetration 
to the Middle East. 

Developments in the international situation, especially after the fall of 
France in June, 194), were bound to have intense repercussions upon the 
internal affairs. of the Arab world. The sweeping Axis victories in 1940 
had immensely impressed the Arabs masses, and when the Germans ad- 
vanced so rapidly in tke Spring of 1941 to the Balkans, while the Afrika 
Corps, under the able .zommard of General Erwin Rommel, was able to 
harass Great Britair in Egypt, the moderate nationalists were put into the 
background and the pra-Axis elements became either very influential or nes 
actual control. 

Under the circumstaaces Great Britain wisely decidec, with a foresight 
worthy of her tradisior.al prestige in diplomas y. to follow a more forward 
policy towards the Arabs by promising them “a greater degree of unity 

18 Amir Chekib Arslar, Arab Unity, Damascus, 1937, pp. 10, 12, 16-17 (in Arabic). 

€ Elizabeth P. MacCallum, The Nationalist Crusade in Syri1, New York, 1928, pp. 35 
and ff.; also M. Jamil Baihum, The Two Mandates of Iraq ani Syria, Sidon, 1931, pp. 96-98 
(in Arabic). 
` 18 On the work o? German agents in the Near Hast see O. L. Sulzberger, ‘German Prepara- 
tions in the Middle East,” in Foretjn Affairs, Vol. 20 (July, 1942), pp. 663-678; and Albert 
Viton, “Hitler Goes to the Arabs,” in Asia, Vol. 89 (July, 1939), pp 419-422. 
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than they now enjoy.” With regard to Palestine and Syria, the latter was 
promised independence, but no new policy was announced for the former 
except that Great Britain declarec that she still regarded herself bound by 
the White Paper of 1939. Hence the movement towards Arab unity was 
pushed a step further and the moderate nationalists came again to the fore in 
international Arab politics. Great Britain’s new promises were given by 
Mr. Anthony Eden, Secretary of Szate for Foreign Affairs, in his Mansion 
- House speech on May 29, 1941, when the Rashid Ali revolt against Great 
Britain was still raging in Iraq. Mv. Eden’s statement is of particular 
interest to the Arabs and deserves to be quoted in full: 


This country has a long tradition of friendship with the Arabs, a 
friendship that has been proved by deeds, not wordsalone. We have 
. countless wellwishers among them, as they have many friends here. 
Some davs ago I said in the House o? Commons that His Majesty’s 
Government had great sympathy with Syrian aspirations for inde- 
pendence. I should like to repes: that now. But I would go further. 
The Arab World has made great strides since the settlement reached at 
the end of the last war, and many Arab thinkers desire for the Arab 
peoples a greater degree of unity than they now enjoy. In reaching out 
towards this unity they hope for our support. No such appeal from 
our friends should go unanswered. It seems to me both natural and 
right that the cultural and economis ties between the Arab countries 
and the political ties, too, should be strengthened. His Majesty’s 
Government for their part wil give their full support to any scheme 
that commands general approval.” 


On June 8, 1941, General Georges Catroux, in the name of General 
Charles de Gaulle, issued a proclarnation to the Syrians and Lebanese de- 
claring that Free France had granted independence both to Syria and the 
Lebanon.? Thus the Arabs were promised unity and independence by both 
Great Britain and France. 7 

But there was no direct reactions to Mr. Eden’s declaration in 1941. 
Probably the international situatior was not so favorable as to warrant any 
active movement to be undertaken. When, however, the danger of the war 
_ receded from the Middle East in 1943, Mr. Eden reiterated his promise, in a 
statement made on February 24, 1943, in which he reassured the Arabs of 
Great Britain’s support of Arab unity. | 


II. PRELININARY STEPS 


There was a prompt reaction to Mr. Eden’s reassurance that Great 
Britain would support the scheme f Arab unity. The Emir Abdullah, 
Ruler of Transjordan, declared on Marek 2 and 17, 1943, that the Arabs 
should immediately seize the opportunity and call for a general Arab 


18 The Times, London, May 30, 1941. 
2 The Times, London, June 9, 1941; official text in Journal officiel de la République Syrienne, 
No. 40 bia (October 14, 1941), p. 1. 
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Conference to decide upon she ways and means of carrying ont that scheme. 
Prime Minister Nuri al Said of Iraq sent a note on “‘ Arab Incependence and 
Unity” to Mr. R. G. Casey, Great Britain’s Mirister of Siate in Cairo, in 
which he laid down certain proposals for Arab unity, including a settlement 
of the Palestine problem.” In a statement to the Egyptiar Senate on May 
30, 1943, Nahas Pasha, Prime Minister of Egypt, declared that the Egyptian 
Government had decided to explore the opinions of the various Arab Gov- 
ernments independently and then would invite them to a tonference to be 
held in Egypt i in order to reach an agreement on the form of we proposed 
Arab union.” 
Shortly afterwards Nahes Pasha sent invitations to Iraq, Syria, the Leba- 
non, T'ransjordan, Saudi-Arabia, and Yeman, inviting them ĉo send delegates 
with a view to stating ther official attitudes towards the ssheme of Arab 
unity. General Nuri al-Said of Iraq went to Egypt in pereon and his con- 
versations with Nahas Pasha lasted from July 31 to August 5, 1948. The 
conversations, as General Nuri declared later in the Iraq Senate, were in the 
nature of ‘fan exchange of Dersonal views on the project,” ard that he “‘could 
not disclose anything further on this subject, as the two Prime Mimisters 
had agreed on complete secrecy pending the laying down of a basis for the 
scheme.”24 General Nuri, as a matter of fact, had long ago given much 
thought to this scheme which he laid down in his note to Mr. Casey. Gen- 
eral Nuri, as a veteran of the Arab revolt in World War I and as a colleague 
of King Faisal I, has been the most helpful in laying down the provisions of 
the Arab Pact, and his prcposals to Mr. Casey became the working plan for 
the Arab conference. General Nuri’s proposals may be stmmarized in the 
following terms:* 

1. Syria, the Lebanon, Palestine and Transjordan zo be reunited to 
constitute one State. 

2. The people of that state to decide its form of government, whether 
they have a monarchizal or republican regime, or whether it be a unitary 
or federal State. 

3. An Arab League to be formed; Iraq and Syria ta join at once, the 
other Arab States to join if and when they. desire. 

4. The Arab League to have a permanent Council nominated by the 
member States and presided over by one of the Rulers of the States, to 
be chosen in a manner acceptable to the States concemed. 

5. The Arab Council to be responsible fcr: (a) defence, (b) foreign 
affairs, (c) currency, (d) communications, (e) custons, (f) protection 
of minority rights. 

z Al-Ahram, Cairo, March 3 and 18, 1943. See similar declarations and comments by - 
other Arab leaders in al-Ahram, March 1 and 2, 1948. 

a General Nuri al-Sa‘id, Ara Independence and Unity, Baghdad, 1943. 

3 Al-Ahram, Cairo, May 31, 1943. i 

4 The Iraq Times, Baghdad, January 8, 1944. . 

% See work cited in note 22, pp. 11-12; the plan has been quoted br Colonel S. F. New- 
combe in his article “A Forecast of Arab Unity,” in Journal of the Royal Central Asian 
Society,” Vol. XXXI (1944), p. 158. 
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6. The Jews in Palestine to have semi-autonomy, and the right to 
their own ‘rural and urban district administration including schools, 
health institutes, and police, subject to general supervision by the 
Syrian State and under international guarantee. 

7. Jerusalem, a city to which members of all religions must have free 
access for pilgrimage and worship, to have a special commission com- 
posed of the three theocratic religions to ensure this result. 

8. If required, the Maronites in the Lebanon to have a privileged 
regime, under international guarantee, such as they possessed under 
the Ottoman Empire. 

Nahas Pasha continued his negotiations with the delegates of the other 
Arab States in order to`learn independently their views on Arab unity. 
When these soundings were completed, he announced that a Preparatory 
Committee, composed of delegates of the various Arab. States, was to meet 
in order to prepare the draft pact of the union before the Arab conference 
should meet. l 

It is to be noted that Egypt, which at no time previously had been very 
enthusiastic about Arab unity, definitely took the initiative in this move- 
ment.” Egyptian nationalism, since the days of Arabi Pasha, had taken an 
independent line with Egyptian independence as the ultimate goal?” Dur- 
ing the period between the two World Wars Arab leadership was changing 
hands between Syria and Iraq, with Faisel I, first as King of Syria and then 
of Iraq, as its moving spirit. Upon the death of King Faisal, the position 
of the moderate Hationalists was undermined and the ultra-nationalists be- 
came extremely anti-democratic. The Egyptian Government, it is true, 
may have been encouraged by Great Britain to take the leadership of the 
movement, but the new circumstances of the War must have made the Egyp- 
tian politicians realize that economically and culturally it would be of benefit 
to Egypt to coéperate with the Arab countries, and politically would enhance 
the prestige of Egypt if she led a bloc cf several Arab States in any conference 
after the war as well as in the new United Nations Organization.?* 


Ill. FULL UNION VERSUS FEDERAL UNION 


On September 25, 1944, a Preparatory Committee, composed of the dele- 
gates of the Arab states, met in Alexandria in order to discuss the various 
proposals set forth in the ‘‘soundings”’ with a view to working out a scheme 
of unity acceptable to all the delegates. 

At the outset it was realized that full union, with a central executive 
authority, was impossible at this stage af devalonnieit of Arab nationalism. 
Some of the Arab states asserted their internal independence while others 
were not prepared to renounce their sovereignty in favor of a full union. 


% There has always been a Pan-Arab group in Egypt advocating coöperation with the 
Arab countries. See Sami Kayyali, al-Fikr al-Araħi, Cairo, 1943, pp. 57-74. 

27 George Young, Egypt, London, 1927, and W. E. Hocxing, Spirit of World Politics, New 
York, 1932, Chap. V. ; 

3% Al-Ahram, Cairo, June 26, 1944, p. 6. 
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Only Syria stood for full-fledged Arab unity and was quite prepared to re- 
nounce her sovereignty in favor of a central executive authority of the Arab 
union. Prime Minister Sadullah beg al-Jabiri, the Syrian delegate, stated 
the attitude of his Government in his speech at the opening session-by quot- 
ing a statement to that effect made by Shukri beg al-Quwatli, President of 
the Syrian Republic, that “Syria will never allow to have raised in her sky 
a flag higher than her own save that of Arab unity.’*® Iraq and Trans- 
jordan were not in favor of full unity, but advocased union bn a federal basis. 
The Lebanon, while asserting her independence, pledged coöperation with 
the other Arab countries. Her attitude, as stated by Prime Minister Riadh 
al-Sulh in his speech at the opening session, is as follows: “The Lebanon has 
pledged herself never to be a seat of imperialism, nor a channel for the 
colonization of her sister Arab countries.’’8° Saudi-Arabia and Yeman re- 
luctantly agreed to join a loose association of independent Arab states. 
Finally, Egypt, which took the role of the mediator, did not advocate any 
definite plan of unity, but Nahas Pasha, her Prime Minister, declared that 
his Government was prepared to go along the path of Arab unity as far as 
the other Arab Governments were jointly prepared to go. Thus the more 
idealistic proposals were dropped, and in practice only those proposals which 
were of practical value in the circumstances were finally adopted. The 
form of the unity acceptable to all had to be in the nature of a loose federa- 
tion in order to satisfy both local and dynastic interests. w~* 

At the sixth meeting of the Preparatory Committee on October 4, 1944, 
the problem of Syrian Unity was fully discussed. The Emir Abdullah of 
Transjordan had already advocated the so-called ‘‘Greacer Syria” plan in 
1943.51 General Nuri al-Said, it will be recalled, had incorporated that plan 
in his note to Mr. Casey, in which he proposed to unite Syria, the Lebanon, 
Palestine, and Transjordan to constitute one siate. Ab this juncture the 
plan was fully and frankly discussed by the Praparatory Committee. The 
Syrian end Transjordan delegates unhesitatingly welcomed the proposal. 
But it was understood that Transjordan welcomed the plan only on condi- 
tion that her Ruler, the Emir Abdullah, was to be the future king of the new 
state. Jamil Mardam beg, the Syrian delegate, declared that while Syria 
supported the project, she preferred to maintain her republican regime. 
Moreover, Saudi-Arabia was not in favor of Syrian unity with Transjordan, 
fearing an extension of Emir Abdullah’s authority to Damascus. The 
Lebanon, on the other hand, was not prepared to join such a unity, while 
Palestine’s position was complicated by the Zionist claims. The “Greater 
Syria” plan, accordingly, was received with mixed feelirgs by the Prepara- 


2 Al-Ahram, Cairo, September 26, 1944, p. 3. 

#0 Same. 

31 See text of Amir Abdullah’s plan in Al-Ahali, Baghdad, April 21, 1943. 

32 See work cited in note 22, pp. 4, 10, 11. See also J. Schacht, “Will there be an Arab 
Federation?” in Great Britain and the East, Vol, LX (September 25, 1943), p. 17. 
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tory Committee and dismissed as premature under the circumstances. 
Finally, the problem of Palestine was carefully examined. Though not an 
independent Arab country, Palestine was represented br Musa beg al- 
Alami (chosen by the various Arab parties in Palestine) wha stated the case 
of his country before the Preparatory Committee. Musa beg stressed the 
gravity of the Arab situation in Palestine due mainly.to the continual flow 
of Jewish immigrants and to the sale of Arab land to Jewish owners. He 
pointed out, likewise, that the Arabs of Palestine were prepared to accept 
the proposals of the White Paper of 1939, which Great Britsin had declared 
since 1939 to be binding, as a basis Zor the settlement of the Palestine prob- 
lem. ‘To maintain the present state of affairs, howevér, Musa beg proposed, 
in the first place, to establish an Arab Bank, in the name of the Areb coun- 
tries, with a view to buying lands open for sale by the Jews. In the second 
place he proposed to set up Arab burzaus in London and Wasnington in order 
to present the Arab case concerning Palestine to the Englisa and American 
publics. Musa beg’s statement of the Arab situation in Falestine was so 
impressive that the Preparatory Committee at once approved his proposals. 
On October 7, 1944, a Protocol was signed by all the members of the 
Preparatory Committee except Saudi-Arabia and Yeman.* The Protocol 
provided for the establishment of a League of Arab States, composed of the 
independent Arab States which desired to join the new organisation.’ 
The League would be governed by a council called The Council of the League 
of Arab States, whose membership would be based on the sovereign equality 
of the member states. The purpose əf the League would be 
to execute agreements reachec between member-stat2s, to organise 
periodical meetings to re-affirm their relations and to codrdinate their 
political programmes, with a view to effecting coöperation between 
them, so as to safeguard taeir independence and sovereignty against 


any aggression ; and to concern-itself with the general interests of the 
Arab countries. : 


Members of the League must not pursue foreign policies aarmful to the 
policy of the League or to any one of its membars. The independence of the 
Lebanon within its present frontiers was also confirmed. Regarding Pales- 
tine, the Protocol states: 


The Cornmittee considers Palestine one of the most important 
elements of the Arab countries and that the rights of the Arabs could 
not be harmed without danger zo the peace and stability of the Arab 
World. Furthermore, the Committee considers that tha engagements 
entered into by Great Britain involving the cessation of Jewish im- 
migration, the safeguarding of lands belonging to the Arabs, and the 


8 The Saudi-Arabian and Yeman delegates declared that they had to submit the Protocol 
to their Governments for approval before signature. Later on the Protocol was signed by 
them. Tke Palestine delegate likewise did not sign and his name was not mentioned in the 
Protocol, since Palestine was not an indzpendent Arab state. 

% See text of the Protocol in al-Ahram, Cairo, October 8, 1944, p. 3. 
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progress of Palestine towards independence constitute rights acquired 
by the Arabs and that their execution will be a step towards the desired 
goal and the return of peace and stability. 


While recognizing the horrors of persecution undergone by Jews in Europe, 
_ the Preparatory Committee declared that “nothing would >e more arbitrary 
or unfair than settling this problem by another injustice tha victims of.which 
would be the Arabs in Palestine to whatever religious faita they belong.” 

_ Aspecial committee was appointed to prepare the draft Pact of the League, 
based on the Alexandria Protocol, and by Marck, 1944, the draft was ready 
for approval by the Preparatory Committee. On March 22, 1944, the 
members of the Preparatory Committee met as an Arab Conference and 
signed the Arab Pact. This instrument may be regarded as the constitu- 
tion of the League and a basis for any further development in the structure of 
this new organization. 


j IV. STRUCTURE OF THE ARAB LEAGUE 


The Arab Pact provides for the establishment of an Ateb League whose 
members are these Arab States who have signed or wil: sign that pact.* 
The League is made up of a Council, composed of the representatives of its 
members, with one vote for every member-state regardless of the number of 
representatives; a General Secretariat for organizing the work of the League; 
and a number of committees dealing with social or ome matters con- 
nected with the Arab League. 

Membership inthe League is open only to independənt Arab states. 
The original members who signed the Pact were Egypt, Transjordan, Syria, 
the Lebanon, Iraq, Saudi-Arabia, and Yeman. Other Arab countries may 
join the League by adhering to its Pact, provided they Lave attained their 
. Independence.*® 

It is to be noted, however, that some of the original members are either sity 
de facto indepencent states or, in the case of Transjordan, n>t independent at 
all, since it is legally still under the Mandates System. Tha independence of 
Syria and the Lebanon has, it is true, been recognised ky a number of the 
United Nations, including France, the Mandatory Power but only on the 
understanding that the juridical situation of the Mandate should be eventu- 


35 Text in this JOURNAL, Vol. 39 (1945), Supplement, p. 266. The term “league” is not an 
accurate translation of the word “jami‘a” which is particularly chosen for the Arab group of 
States. 

% Some of the Arabic speaking countries, especially the Narth African protectorates, 
sough to join the Arab League but, owing to their speciel dependent etatus, it was thought 
desirable to confine membership at present to the mdependent Arsb countries. Whether 
the North African countries could, in the future, be brought within the orbit of the Arab 
League depends upon national and international factors too complicated to be foreseen. 
See Philip K. Hitti, “The Possibility of Union among the Arab Stale,” in The Annual Re- 
port of the American Historical Association, Vol. TII (1242), p. 156: elso J. Schacht, “Will 
There be an Arab Federation?” in Great Britain and the East, Vol. LX (Sept. 25, 1943}, p. 15. 
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ally changed by the consent of the Council of tae League of Nations.’ 
For various reasons France has failed tc give effect to her pledge and conse- 
quently her relations with Syria and th2 Lebanon ave far from satisfactory.*® 
The juridical situation of Syria and the Lebanon v13-d-vis the League of Na- 
tions should be clarified. Syria and the Lebanon signed the United Nations 
Declaration of January 1, 1942, and the United Nazions Charter of June 26, 
1945, and are represented in the new World Orgaaisation. They can not 
be placed under the system of Trusteeship, which will replace the old | 
‘Mandates System, because Article 78 af the United Nations charter stipu- 
lates that “the Trusteeship system shall not apply to territories which have 
become members of the United Nations.” 

The cases of Palestine and Transjordan may be treated differently. 
Legally both Palestine and Transjordan stand as one territory’ under the 
Mandates System and Great Britain, the Mandatory Power, is responsible 
for their administration to the League of Nations (or to the United Nations 
Organisation in accordance with Article 77 of the United Nations Charter). 
Both of them, therefore, lack full independence, one of the conditions of 
‘membership in the Arab Leagua. Palestine was no; a signatory to the Arab 
Pact and is not a member of the Arab League. Its representative attended 
the Alexandria conference only as an observer, but declared that “ Palestine 
is a trust in the hands of the Arab countries.” 

Transjordan’s membership raises ar. interestinz legal nicety. Legally 
it is still under the Mandates System; unless its juridical status is changed, 
the new system of Trusteeship should apply to it according to Article 77 of 
the United Nations Charter. Thus Transjerdan, while an original member 
of the Arab League and regarded as an independert state under that Pact, 
would be only a trust territory under the United Nations charter. The 
representative of Transjordan, however, declared at the Alexandria Con- 
ference thai Great Britain had already promised the Emir Abdullah, Ruler 
of Transjordan, that she would grant him independence in the post-war 
period.*® Furthermore, since the Arab countries have never recognized the 


37 In a letter to the League of Nations dated November 38, 1941, General Charles de 
Gaulle said: “The independence and sovereigr.ty of Syria and the Lebanon will ... not 
affect the juridical situation as it is established by the mandate.” He added that “this 
juridical situation could not be changed without consent of the League Council, agreement 
of the United States—party to the Franco-Amezican treaty of April 4, 1924—and conclusion 
of a treaty by France with the Syrian and Lebenese Governments.” See Philip W. Ireland 
(ed.), The Near East: Problems and Prospects, Chicago, 1942, >. 235. 

38 See Majid Khadduri, “The Franco-Leban2se Dispute end the Crisis of November, 
1943,” in this JOURNAL, Vol. 38 (1944), pp. 601-620. 

33 Mr. Bevin, British Secretary of State for Foreign Affairs, declared, in his speech at the 
Assembly of the United Nations on January 17, 1946, that “garding the future of Trans- 
jordan, it is the intention of His Majesty’s Governmarct in the Jnited Kingdom to take steps 
in the near future for establishing this territory as a sovereizn independent state and for 
recognizing its status as such”: The Times, London, January .8, 1946. Great Britain for- 
mally recognized the independence of Trar-sjordan in 1946, 
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Mandates System, it was decided, accordingly, to regard Transjordan as an 
independent country. 

The purpose of the Arab League, as stated in izs Pact, is so promote the 
common interests of the Member-States, to realize close> collaboration 
among them and to safeguard their independence and sovereignty. Since 
the Arab countries which have not yet won their independenze were not eligi- 
ble for membership, the Arab League extended its scope of -rterest “to con- 
sider in a general way the affairs and interests of the Arcb countries.” 4° 
As stated in the Pact, coöperation among Member-States will be specifically 
promoted in the following matters: 


(1) Economic and financial matters, including trade, customs, currency, 
and industry. ! 

(2) Communications, including railways, roads, aviation, navigation, 
and posts and telegraphs. 

(8) Cultural matters. 

(4) Matters connected with nationality, passports, vicas, execution of 
judgment, and extradition. 

(5) Matters of social welfare. 

(6) Matters of health. 


The use of force for the settlement of disputes between members is pro- 
hibited. “Should there arise among them a dispute that does not involve 
- the independence of a State, its sovereignty. or its territorial integrity, and 
should the two contending parties apply to the Council for the settlement of 
this dispute, the decision of the Council shall then be effeztive and obliga- - 
tory.” The Council of the League will mediate in a dispute which may 
lead to war between two member-states or between a mem >ar-state and an- 
other state in order to conciliate them. Decisicns relating to arbitrations 
and mediation are to be taken by majority vote only. 

In the case of aggression or the threat of aggression, the member-state may 
request an immediate meeting of the League Council. The Council will 
decide, by a unanimous vote, upon the measures to be taxen against the 
aggressor. . If the aggressor were a state member of the Ara> League, “The 
vote of that state will not be counted in. deterraining unanimity.”* The 
nature of sanctions, whether military or economis, to be applied against the 
aggressor is not defined. As in the League of Nations, zke Council is to 
consider what measures would be most effective in the circumstances. 
This is in contrast to the Act of Chapultepec which established a permanent 
. military council and other mechanisms, for the purpose.* The only specific 


40 Article 2. ~ d Article 5. £ Article & 

38 For a critical study of sanctions see Pitman B. Potter, Collective Security and Peaceful 
Change (Chicago, 1937), pp. 6-19, and T. P. Conwell-Evans, League Council in Action (Lon- 
don, 1929). 
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sanction mentioned in the Arab Pact to be applied automatically is dis- 
missal. Article 18 states:— 

. The Council of the League may consider any Stata that is not ful- 

filling the obligations resulting from this Pact as excluded from the 


League, by a decision taken by a unanimous vote of all the States except 
the State referred to. 


Withdrawal from the League is voluntary—it takes efect after a year | 
from notification sent to the Council où the League. But i! a member-state 
does not approve an amendment to the Pact carried by two-thirds of the 
members, that state may withdraw when the amendment kecomes effective. 


Ld 


V. NATURE OF THE ARAB LEAGUE 


The Arab League is a legal entity composed of many legal personalities. 
It is not, however, a federal union, since the latter is a perpetual union of 
several states with a central government invested with pover not only over 
the member-states, but also over their citizens, and to which, from the 
international point of view, the zonduct of all foreign zelations is con- 
fided.4 The constituent states forming such a union have no right to sepa- 
rate themselves from it and their citizens have a common nationality. 
The constituent states have no legal competence to conduct foreign relations, 
since the federal state alone, if recognised, is to be regarced as the inter- 
national personality possessing all the rights and duties of a sovereign mem- 
ber of the Family of Nations.“ The Arab League, needless to say, possesses 
no such attributes either in law or in fact; the independence and sovereignty 
of each member-state, as expressly stated in the Arab Pact, are safeguarded 
and any member-state can withdraw from the League whenever it deems it 
necessary to do so. 

Nor has the Arab League, on the other hand, the nature of an international 
legal personality such as the League of Nations or the United Nations Or- 
ganization, because the jurisdiction of the Arab League is limited within the 
confines of a certain geographical area and distinguished ky a special type 
of national character. Article I of the Arab Pact stipulates that “The 


í L, Oppenheim, International Law, ed. H. L. Lauterpacht, London, 1937, Vol. I, p. 160; 
W. E. Hall, A Treatise on International Law, ed. A. P. Higgins, Oxford 1924, pp. 24-25. 

45 Internally, a federal state is said to be real state side by side with ita constituent states, 
because its organs have a direct power over the citizens of those member-states. ‘The 
citizen cf each constituent state,” says MacIver, “within the federation owes a double but 
not a conflicting volitical allegiance”: R. M. Maclver, The Modern State, Oxford, 1926, p. 
358. This is a characteristic distinction established by early. Americaa jurists between a 
federal and a confederal union. See The Federalist (Hamilton) No. 1& See also Oppen- 
heim, work cited, Vol. I, p. 160. 

48 See Untied Nates v. Curtiss-Wright Export Corporation, 57 Supreme Court Reporter, 
216-227. See also Oppenheim, work cited, Val. I, p. 160; W. E. Hall. work cited, p. 25; 
Quincy Wright, Control of American Foreign Relations, New York, 1922. pp. 21, 28-29. 
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League of Arab States shall be composed of the independeaz Arab States.” 
Thus the Arab League is not a truly international organisation since it as- 
serts a special national character and is confined to certain Middle Eastern 
States;.at the same time it is not a comprehensive ‘“‘regicnal” league, be- 
cause its membership is not open to all states of one regione area, , namely, 
the Near Eastern States, but only to the Arab States. 

The Arab League may be said to possess the legal nature of confederated 
States (Siaatenbund) or Confederation. Such a union is composed of in- 
dependent states, linked together for the maintenance of their external and 
internal independence by international treaty. The member states agree 
‘to forego part of their liberty of action in favor of an organ of the union 
whose power would extend only over the member-states, but not over the 
citizens of these states. (In contrast to a federation, the confederated states 
do not constitute one international personality, since tbe rmember-states 
remain full sovereign states and separate international perscns.‘” ) 

The Arab League may be compared, to all intents and purposes, with the 
Germanic confederation which was formed by tke Vienna Powers in 1815: 
Like the German Diet, where the member-states were represented by dip- 
lomatic envoys, the Council of the Arab League i is vested with an. interna- 
tional power which does not affect the full soverignty of the member-states. 
Unlike the German Diet, however, the Arab countries which are still in a 
dependent status are not’ ‘themselves. nor are their metropolitan govern- 

ments, represented i in the Arab League. Finally, the. Arab countries aspire, 
' as was the fate of the Germanic confederation, to achieve further unity by 
turning the Leagte into a ‘sort: of Arab federatian. Histary supports such 
- an aspiration. . For it has been observed that such unions tend to transfer 
much of the legal sovereignty to the central organs. Such a development, 
when supported by common material and cultural interests, is more likely 
to become a reality. 


VI.- THE ARAB LEAGUE AND THE UNITED NATIONS ORGANIZATION 


It remained -for the Arab countries to “Secure world recognition of the 
Arab League either as a separate legal entity or as part cf the new World 
Organization. The Dumbarton Oaks Proposals provided for the establish- 
ment of regional agencies within the framework of the new United Nations 
Organization for the settlement of regional disputes. When the Arab Pact, 
accordingly, was signed a few months later; means were provided for inte- 
grating the work of the Arab League with .the new wald organization. 
Article 3 of the Arab Pact laid down that the Arab League 

Shall also have the function of determining the meéns whereby ie 
League will collaborate with the international organizations which may 


be created in the future to guarantee peace and security and organize 
economic and social relations. : 


ar Oppenheim, Vol. I, p. 159; and W. E. Hall, j ieri 
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In February, 1945, President Roosevelt and Prime Minister Churchill: 
held several meetings at Suez, on their way back from Yalta, where they met 


King Farouk of Egypt, King Abdul Aziz ibn-Saud of Arabia, and President 


Quwatl of Syria. It was reportad. that friendly exchanges of views on 
Arab problems were the main purpose of that conference and shortly after- 
wards (on February 26) Egypt and Syria declared war on the Axis Powers 
and the Lebanon followed on February 27, 1945. Saudi-Arabia declared war 
on March 1, 1945. Iraq had alread:7 been at war with the Axis Powers since 
January 17, 1943. Of the independent Arab countries only Yeman re- 
mained neutral while Transjordan, stil] under the Mandates System, had 
been at war with Germany since 1339. 

“When, however, invitations to the San Francisco Conference were issued 
on March 5, 1945, by the United States, on behalf of the sponsoring Pow- 
ers, Syria, the Lebanon, Yeman and Tansjordan were not invited to that 


_ conference. Yeman and Transjorden, it is true, had no right to expect such 


invitations, since the latter was not an independent country while the former 
had not complied with the Yalta decision, namely, to declare war and join 
the United Nations. Syria and the Lebanon protested formally against 
their exclusion and later on, after consultation with France, they were 
both invited.” Thus five out o? the seven signatories of the Arab Pact at- 
tended the San Francisco Conference end formed an Arab bloc within the 
conference. The heads of the Arab delegations held a series of private con- 
ferences in order to decide upon the attitude to be taken during the Con- 
ference on all important issues. 

It may be said that three main issues were raised during the Conference 
which touched, directly or indirectly, the Arab countries. In the first 
place, there was the issue of Trusteeship. The Conference had undertaken 
to lay down only the general principles and sketch the machinery of the sys- 
tem, but since Palestine was to be effected the Arab delegates took a keen 
interest. in the discussions and tried to amend the draft plan prepared by 
Commander Harold Stassen, the United States delegate in the Trustee- 
ship Committee, in such a way as to limit the Zionist claims in Palestine. 


- Commander Stassen’s plan was in fact amended, but only to the extent that 


the present status of Arab-Jewish relations was to be maintained, pending 
an individual agreement concerning that territory. The head of the Iraq 
delegation was not satisfied with the results and, consequently, did not sign 
the Charter. Syria and the Lebanon, however, were successful in having 
their independence safeguarded by the provision that trusteeship could not 
be applied to any member of the United Nations. 

The Franco-Syrian dispute which arose during the conference was also 
discussed, but mainly outside the sessicns of the conference. The Arab 
delegates had time to discuss the Syrian problem with American, British, 
and French delegates and were successful in defending their case as well as in 
making their point of view clear to the American press. 
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Finally, there was the issue of regional arrangements which directly af- 
fected the status of the Arab TORERE, In the Dumbarton Caks Proposals 
it was suggested that 

Nothing in the Charter should preclude the existerce of regional 
arrangements or agencies for dealing with such matters relating to the 
maintenance of international peace and security as are appropriate for 

regional action, provided such arrangements or agencies and their 
activities are consistent with the purposes and principles of the organi- 
zation. 


But it is added that though the Security Council Boua; when appropriate, 
utilize regional agencies in enforcing its decisions, * no enforcement action 
should be taken under regional arrangements or Dy regional agencies with- 
out the authorization of the Security Council. 

The heads of the Arab delegations supported the schéme >: regional agen-. 
cies in their speeches at the Conference; and in the committee on Regional 
- Arrangements they asked for recognition of the Arab League or a reference to 
it to be made in the Charter. The text of the Arab Pact wes submitted to 
the Secretariat of the Conference and it was circulated, w:th other docu- 
- ments, among the delegations of the Conference. Moreov2r, together with 
other of the smaller states, they advocated increasing the membership - 
of the Security Council, seeking to have.a seat for a member of the Arap 
League in that Council. 

. On the question of the limitation of EA actions the Arab délegates 
joined hands- with the Latin-American delegates. It was argued that under 

' the Dumbarton: Oaks Proposals the regional agencies woud be unable to 
es act, in fulfilment of their mutual aid pledges; until they had >een authorized 
by the Security Council and that such permission might n>t be given at all 
because of the right of veto of any one of the Biz Five. Ir the case of the 
Inter-American System it virtually meant that a foreign power could inter-. 
fere, in defiance of the Monroe Doctrine, in decisions affect.ng the Western 
Hemisphere. So the Latin-American delegates demanded, to the delight. 
and satisfaction of the Arab. delegates, that their security system should 
be kept beyond supervision of the Security Council. Siace Russia. had 
already demanded that, her mutual aid. pacts with Great: Britain, France, 
Czechoslovakia, Yugoslavia, and Poland should be permitted to operate 
without prior authorization of the Security Council, the Latin-American 
delegates asked in like manner that their system should not. be subject to’ 
prior approval or veto. Mr. Stettinius, after a discussion of the problem by 
the American delegation, offered a formula which appeased the Latin- 
American delegates without sacrificing the principle of World Control. He 
said: ` | | 
I want this to be crystal clear; that precious as oar inter-American 
-system is to us in the United States, and much as i; has meant to us 
from a traditional point of view, the paramount consideration in our 


JS 
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minds is to do nothing that will interfere with the success and prestige 
of the world organization. We'L try to find a solution that will not 
destroy the Pan-American system or circumscribe it unduly until the 
world organization has proved itself effective. 


The problem was referred to a sib-committee composed of the Big 
Five and Australia, Chile, Colombia, Czechoslovakia, Egypt, Mexico, and 
Norway. The American delegation proposed a plan which was meant to 
satisfy the objection of the Latin-American delegates to the right of the veto 
power to check action against the aggressor. Tha plan was to amend the 
Dumbarton Oaks Proposals so as to give countries with a tradition of col- 
lective action, ‘‘as is contained in the principles and objectives of the Act 
of Chapultepec,” the right to defend themselves in case the security Council 
failed to maintain peace. This propcsal satisfied the Arab delegates who, in 
like manner, asked for a specific reference to the Arab League as their re- 
gional agency. The British delegation objected to specific references to any 
regional agency,*® and the comprcmise plan was to cut out references to the 
Act of Chapultepec—which naturally meant thet, likewise, no reference 
was made to the Arab League—and the final draft, as it appeared in the 
San Francisco Charter, emphasized the primary authority of the Security 
Council. The text, it is to be noted, remained almost as it was in sections 
A and C of Chapter VIII of the Dumbarton Oaks Proposals but added a 
new paragraph at the end of sestior B, which became Article 51 of the 
Charter, as follows: 

Nothing in the present.Charter shall impair the inherent right of 
individual or collective self-defer.ce if an armed attack occurs against 
a member of the United Nations until the Security Council has taken 
the measures necessary to maintain international peace and security. 
Measures taken by Members in the exercise of this right of self-defence 
shall be immediately reported to the Security Council and shall not in 

‘any way affect the authority and responsibility of the Security Council 
under the present Charter to take at any time such action as it deems 
necessary in order to maintain or restore international peace and 
security. 


On May 27, 1945, Secretary of State Stettinius said, after consulting 
President Truman, that the Uniced States shared the desire of the Latin- 
American Republics for the maintenance of the inter-American system intact 
and that this system had been srouzht, through the Charter, within the 
larger framework of the world organization. He added: “The United 
States intends to negotiate in the near future a treaty with its American 
neighbors which will put the Act of Chapultepec on a permanent basis, in 


“48 Tt is reported that the British delegation “pointed out that if [a] specific reference were 
made to the Act of Chapultepec, the Arab League would want a specifie reference to its 
regional arrangement, with the possib.e ccnsequence that the Palestine issue would be 
stirred up and the Security Councils anthozity menaced”: Clifford Hulme, San Francisco ' 
Conference, London, 1945, p. 38. 
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harmony with the World Charter.” It is reported that such a treaty will- 
be negotiated in the Brazilian capital in order to bring the iater-American 
system, as a regional system, in conformity with the San Francesco Charter.‘ 

No such step bas beer taken yet by the Arab League with a view to 
integrating the Arab Pact with the United Nations Charter, but it is hoped 
throughout the Arab World that the United Nations Organization will 
eventually recognize the Arab League as a regional agency which will be a 
factor for the maintenance of peace and security in the Neer Hast. 

. The project of “regional arrangements” within the framework of the 
United Nations Organization has been criticised on the grounds that it may 
breed isolationism, encourage regional hegemony, and weaxen world-wide 
international organization.®° ‘The Arab League, accordingly, might not, it 
is said, be able to maintain peace in the Near Mast, but, on the contrary, 
might be a cause of friction between rival powers. This raises the whole 
question of world security, especially if regional arrangements are permitted 
and fostered in one part of the world, such as the Western Hemisphere, 
‘while they are being denied to other parts. 

There are two main approaches to world security: The regional ippon 
and the world approach. The latter approach was tried out by the League 
of Nations and was found wanting in practicability under the circumstances. 
The former approach, it is held, starts from existing realities and develops 
accordingly: For we are indeed so often the prisoners of ouz old traditions 
and existing problems that it seems impossible to build up er entirely new 
world out of the old one. In building up a world structure, therefore, we 
should, in the words of Dr. Evatt, Minister of External Affairs of Australia, . 
tackle it in sections.” This does not necessarily mean the buiding up of all 
sections simultaneously, but ensuring that each must confor to the larger . 
world plan. Hence the idea of ‘‘regional” agencies arose from purely 
practical considerations, especially owing to geographical, economic, and 
cultural variations. Such regional arrangements help to provide regional 
defence systems, to maintain peace and security within limitad areas of the 
world and to settle disputes of regional concern by peaceful means.” 

Finally, it is held that the Arab League, as a Middle Eastern regional 
arrangement, has left outside its structure important countries like Turkey’ 


49 See Ezequiel Padilla, “The American System and the World Organization,” in Foreign 
` Affairs, Vol. 24 (1945), pp. 99-107. 

5 Quincey Wright, A Study of War, Chicago, 1942, Vol. I, p. 328; Vol II, pp. 776~780, 
1343; and Arthur P. Whitaker, “The Role of Latin America in Relation ta Current Inter- | 
national Organization,” in American Political Science Review, Vol. XXXIX. (1945), p. 501. 

& H., V. Evatt, Foreign Policy of Australia, Sydney, 1945, pp. xii, 142, 218, 227. 

5 Pitman B. Potter, An Introduction to the Study of International Organization, New 
York, 4th ed., 1935, pp. 381-383; Sumner Welles, “The Vision of a World at Peace,” in 
The Virginia Quarterly Review, Vol. 21 (1945), pp. 486, 487; H. V. Evatt, work cited, p. 227; 
L. C. Key, “Australia in Commonwealth and World affairs,” in Interrational Affairs, 
Vol. XXI, (1945); p. 71. 
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and Persia. The security of these two countries is important in the main- 
tenance of peace throughout the Middle East. During the recent visit of 
Emir Abdull Dah, Regent of Iraq, to Turkey, friendly conversations were 
opened in order to bring about the codperation of that country with the 
Arab world. It is reported in the Turkish press that efforts were even made 
to persuade Turkey tc adhere to she Arab Pact. General Nuri al-Said, 
a former Iraq Prime Minister, who accompanied the Regent of Iraq to 
Turkey, declared that Iraq’s efforts were rather to strengthen the Sadabad 
Pact, between Turkey, Iraq, Persia, and Afghanistan, which was still in 
force. in order to bring about coöperation among these countries and to de- 
vise practical means for the settlement of differences that might arise among 
them." 


VII. ° CONCLUSION 


We are now in a position to examine more closely the League’s foundations 
and io what extent it satisfies existing conditions in the Arab World. 

In reviewing the various forgegand factors that led to the establishment of 
’ the Arab League, it may basgi that several divergent, if not conflicting, 
national aims have determined “its formation. It has been observed that 
such schemes have tended to reflect. either an aspiration for abstract justice 
or ideology, a desire to realize national interests under the cloak of inter- 
national reform, or a pattern in the historical development of the Family 
of Nations.” The Arab League is no exception to this principle. 

For the idealists, or the Pan-Arab group, the League is only a step, a 
starting point, towards more complete union Which ought eventually to 
lead to a real unity. The Arab Pact indeed has satisfied the idealism of 
that group by providing means for ‘‘closer collaboration” among member- 
states by concluding “among themselves whatever agreements they wish 
for this purpose.” Owing both to international and dynastic rivalries, 
the Arab League is a partial realization of the hopes of idealists, but they 
admit that it is capable of further development under more favorable cir- 
cumstances. 

From the practical point of view, however, the Arab Leanne has been 
designed to realize certain national interests. There is at the moment a 
number of urgent and complicated problems facing the Arab countries as a 
whole. First and foremost there is the Palestine issue. It has been realized 
by Great Britain, it seems, that the Palestine imbroglio would remain a dis- 
turbing factor of peace in the Middle East for an indefinite period unless the 
Arab countries collectively should intervene to enforce a working solution 
and bear its consequences. This would relieve Great Britain from adopting 
a policy on her own sole responsibility. From the Arab point of view, the. 


3 See The Times, London, September 21, 1945; and al Khabar, Cairo, Dec. 3, 1945. 
i Same. 5 See Pitman B. Potter, work cited, p. 325. 8 Article 9. 
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League would offer a more solid bloc of opposition to Zionist claims in 
Palestine. l . 

There is also the problem of western imperialism in the Arab world. For 
the Arabs any western influence in their lands Las been construed as an 
encroachment on their national sovereignty. Union, it is held, is strength, 
and, therefore, is the panacea for all political ills. The Arab League, union 
in the embryonic stage though it is, may be a partial fulfilment of that 
ideal. 

From the diplomatic point of view Great Britain is considered a pro-Arab 
Power; she is therefore bound to take into ccnsideration the national aspira- 
tions of the Arabs. The scheme of Arab unity would not come into con- 
flict with Great Britain’s main interests in the Middle East; rather its sup- 
port for that project would make her more popular in the Arab world, to 
the disadvantage of other rival Powers. For Great Britain, France is cer- 
tainly a rival Power; the elimination of that Power by an Arab League would 
give Great Britain a free hand in the Arab world. Moreover, Great Britain 
could mobilise the whole bloc of Arab countries against the intervention of 
another Great Power, such as the Soviet Union, in the Arab world. It may 
be asked, however, how far Great Britain could maintain its influence in the 
Arab world. For an Arab union could, under changing circumstances, 
stand even in the face of Great Britain as the sole western imperialistic. power 
in the Arab world. That will ultimately depend not only on the success or 
failure of British diplomacy in the Middle East, but also on the policy of the 
Soviet Union towards the Arab world. 

Finally, the Arab League may be looked upon as a historical pattern in the 
development of international organization in the Middle East. Upon the 
rise of Islam in the seventh century of the Christian era, the Greco- Persian 
rivalry came to an end and the whole Middle East came under the sover- 
eignty of one Great Power, the Arab empire. At the outset tae Arabs tried 
to rule as the dominant race but failed; 5’ the various elements of non-Arab 
races and cultures revolted and the Umayyad caliphs of Damascus gave way 
to the Abbasside caliphs of Baghdad to rule as Moslems, rather tian as Arabs, 
and the empire became to all intents and purposes a Moslem empire, that is. 
a “universal” state, not a national state." The unity of this Moslem em- 
pire, at least from the juridical point of view, was maintain2d (with local 
autonomy to strong governors in the provinces) until the rise o? the Ottoman 
Turks.» When the latter established a separate sovereignty, the Moslem . 
empire was divided between Ottomans and Persians, with tke Arab world 
falling under Ottoman sovereignty. From the opening of tne sixteenth- 

century to the end of the nineteenth, the whole Arab world, with only small - 


57 See Julius Wellhausen, The Arab Kingdom and its Fall, trans. by M. G. Weir, Calcutta, 
1927. 

88 See Arnold J. Toynbee, A Study of History, London, 1934, Vol. I, p. 67. 

s Majid Khadduri, The Law of War and Peace in Islam, London, 1941, pp. 42-43. - 
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- portions at-its periphery falling under foreign sovereignties, was ruled by 
the Ottoman Sultans. The ris3 of nationalities, however, disrupted the 
Ottoman unity, and the Arabs, too, demanded separation. Until World 
War I there were only two main Moslem sovereignties in the Middle East. 
With the rise of the Arabs there could have been added a third sovereignty 
covering the whole Arab world from the Taurus to the Indian Ocean. 
With this ideal in mind, it will be recalled, the Arabs sided with the Allies 
and revolted against their Turkish masters in 1916. The peace settlement 
following World War I, while it maintained the integrity of Turkey (leaving 
outside its territory only the non-Turkish elements), divided the Arab world 
into various sovereignties, witk ample foreign influence in most of them. 
Hence the Pan-Arab movement began, aiming at reuniting these divided 
Arab countries into one union. The Arab League, in this respect, is only a 
beginning. It may lead to a more intimate union, with federation as the 
most logical outcome. With Arab unity achieved, there will be three main 
= Moslem powers in the Middle East, namely, Turkey, Persia, and United 
Arabia. These three Powers could then form a real Middle Eastern “‘re- 
gional arrangement,” with smaller states or countries to join, such as Af- 
ghanistan and the North African dependencies. 


EDITORIAL COMMENT 


THE UNITED STATES ACCEOTS THE OPTIONAL CLAUSE 


On August 26, 1946, a declaration by President Truman recognizing, on 
. behalf of the United States, the compulsory jurisdiction of the International 
Court of Justice, was handed to the Secretary-General of the United Nations 
by Mr. Herschel V. Johnson, Acting United States Represertative to the 
United Nations. ‘The declaration of the President stated that, in accord- 
ance with the resolution of August 2, 1946, of the Senate of the United States 
of America (two-thirds of. the Senators present concurring tierein), the 
United States of America recognized as compulsory tpso facto and without 
special agreement, in relation to any other State accepting the same obliga- 
tion, the jurisdiction of the International Court of Justice in all egal disputes, 
thereafter arising concerning 


A. The interpretation of a treaty; B. Any question of international ` 
law; C. Existence of any facts which, if establisaed, would zonstitute a. 
breach of international obligation: D. The nature or extent of the repa- 
ration to be made for the breach of an international obligation; - 


subject, however, to certain provisos. They were these. The declaration 
was not to apply to: 


A. Disputes the solution of which the parties shall entrust to other 

tribunals by virtue-of agreements elready in existence or which may be 
- concluded in the future; or 

B. Disputes with regard to matters which are essentially within the 
domestic jurisdiction of the United States of America as determined by. 
the United States of America; or 

C. Disputes arising under.a multilateral treaty, unless (1) All parties 
to the treaty affected by the decision are also parties to the zase before 
the Court, or (2) The United States of America specifically agrees to 
jurisdiction; and 

Provided further, that this declaration shall remain.in force for a pe- 
riod of five years and thereafter until the expiration of six months after 
notice may be given to terminate this declaratior. l 


Proviso A acknowledges the freedom of the insted States, ic harmony 
with existing or future agreements, to have recourse to other tyres of ‘‘tri- 
bunals” for the adjustment of internazional differences when such action — 
seems feasible and preferable to adjudication before the International 
Court. This is consistent with the thought expressed in Chapter VI, 

Article 83, of the Charter of the United Nations which states that 


The parties to any dispute, the continuance of which is Lkely to en- 
danger the maintenance of international peace and security, shall, first 


1See United Nations, Press Releases IC/1 and IC/2 of igus 26, 1946. 
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of all, seek a solution by negotiation, enquiry, mediation, conciliation, 
arbitration, judicial settlement, resort to regional agencies or arrange- 
ments, or other peaceful means of their own choice. 


The flexibility of action retained by virtue of Proviso A suggests that the 
United States may in fact oftentimes deem it preferable to invoke the aid of 
ad hoe tribunals for the adjustment of minor issues concerning, for example, 
matters growing out of claims fcr pecuniary indemnities concerning which 
controversy has arisen, and yet waere questions concerning the existence of. 
international liability, and the appraisal of damages, ought to be easily 
susceptible to adjustment in short order and without great expense by a 
relatively small body of jurists empowered to adjudicate thereon. 

Proviso B with regard to matters which are “essentially within the do- 
mestic jurisdiction of the United States” as determined by itself, presents a ` 
more intriguing problem. It wil be recalled that Article 2, paragraph 7 of 
the Charter of the United Nations announces that nothing therein shall 
authorize the United Nations ‘to intervene in matters which are essentially 
within the domestic jurisdiction o? any State or shall require the Members to- 
submit such matters to setilement under the present Charter”; but it is added 
thas “this principle shall not prejudice the application of enforcement 
measures under Chapter VII.” Chapter VII (Articles 39-51) relates to 
“ Action with Respect to Threats to the Peace, Breaches of the Peace, and 
Acts of Aggression.” 

In the course of the development of international law, there has grown 
up a practice which yields to the individual State, if it be an independent 
one, freedom to deal as it sees fit with very many matters pertaining pecu- 
liarly to itself; and they are roughly described as lying within the “domestic 
jurisdiction ” of such State.2 Far lest a country, such as our own, be sub- 


2 The writer had observed elsewhere: 


There is a, broad zone within which the activities of the individual State, even in respect 
to certain matters affecting the incerests of others, have in practice been left so com- 
pletely to the local control as to inspire the statement that they are not, in principle, 
regulated by international law., ‘Tere is suggested a distinction between matters which 
by virtue.of the law of nations a Siats enjoys a broad right to control, and those respect- 
ing which it enjoys unmolested freedom because they fall within a domain where in- 
ternational law is not deemed to be applicable. Such a distinction may be useful in 
portraying or identifying special activities or situations wherein a State has long been 
permitted to be the sole judge of the propriety of its conduct, and where the absence 
of outside interference has revealed the remoteness of any general international interest. 
It fails, however, to offer a satisfactery explanation of the latitude accorded or enjoyed. 
If a State is unhampered in its activities that affect the interests of any other, it is due 
to the circumstance that the practice of nations has not established that the welfare of 
the international society is adversely affected thereby. Hence that society has not been 
incited or aroused to endeavor to impose restraints; and by its law none are imposed. 
The Covenant of the Leegue of Nations takes exact cognizance of the situation in its 
reference to disputes “which arise cut of a matter which by international law-is solely 
within the domestic jurisdiction” of a party thereto. It is that law which as a product 
of the acquiescence of States permits the particular activity of the individual State to 
be deemed a domestic one. (International Law Chiefly as Interpreted and Applied by 
the United States, 1945 (2 ed.), Vol. I, p. 7.) 
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jected ‘to the obligation to adjudicate in an international forum a question 
arising out of a contention that is seemingly defiant of its exercise of a privi- 
lege acknowledged by the law of nations to be its own has been responsible 
for the incorporation in numerous treaties of a reservation desizned to cover 
the point. Thus, for example, in Art. III of the arsitration treaty between 
the United States and France of February 6, 1928, it was declared that the 
provisions thereof should not be invoked in respect to any dispauze the subject 
matter of which ‘is within the domestic jurisdiction of either cf the high con- 
tracting parties.” 3 This is doubtless an effective mode by which a State 
may free itself from the obligation to defend its conduct in an arbitral forum 
when that conduct is in its judgment a mere manifestation of acts which, as 
tested by the standards of international law, a State is generally free to 
commit without external restraint. Nevertheless, controversy may arise 
as to whether a particular dispute is within the ‘domestic jurisdiction” of 
the State that is haled before an international court. The interpretative 
problem may- baffle adjudication and frustrate it. 

As noted above, in Proviso B of the declaration of the United States ac-. 
cepting the optional clause, the United States itself determines whether a: 
dispute falls within the reservation, as an instance of a matzuer essentially 
within the domestic jurisdiction of the country. By this proċess the prob- 
lem of interpretation is to be settled by itself. It thereby asserts the right. 
unilaterally, and regardless of the differing view ol any othər party to a 
dispute, to decide whether the issue is one which it is sbliged to sabmit to the 
Court of International Justice. 

It might be optimistic to assert that the United States would never abuse 
its privilege and never attempt to evade an obligation to adjucicate before 
the International Court on colorable grounds. It is to be hoped that it will 
_ never declare that an issue which another party thereto seeks to adjudicate 
before the Court concerns a matter which is essentially within the domestic 
jurisdiction, unless evidence of the law of nations as revealed in the ac- 
quiescence of States generally sustains its decision. It must be remembered, 
however, that the development of international relations has w:t1in the past 
fifty years produced changing estimates of the effect of the ccnduct of the 
_ individual State upon the life of the international community. In a word, 
matters which might in 1910 generally have been regarded as essentially 


_- 30. S. Treaty, Vol. IV, 4180. ‘Disputes legal in their nature may arise between two 

States with regard to matters falling exclusively within the domestic jurisdiction of one of 
them. No State can agree to the submission to an international tribunal of matters falling 
exclusively within the range of its national sovereignty. Similarly, there arə some political 
questions even of a justiciable nature as to which a country feels that for the reasons indicated 
in paragraph 4 the stage has not yet been reached when it can agree unreservacly in advance 
to submit them to an arbitration tribunal.” Observations of His Majesty’: Government in 
Great Britain on the Programme of Work of the Committee on Arbitration and Security of the 
Preparatory Commission for the Disarmament Conference, League of Natiors Publications, 
Disarmament, 1928. IX. 3, p. 51, 
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within the domestic jurisdiction cf a country such as our own, may, in 1948 
or 1950, be regarded by the famir of nations as having attained a new sig- 
nificance in the international life, and as having such a sinister aspect as to be 
regarded with real concern by States generally, and as subversive of the 
maintenance of justice in an international sense. The very theory and 
structure of the Charter of the United Nations are indicative and prophetic 
of fresh limitations upon the freedom of the individual State. Still, itis not — 
believed that the American Govarnment would at any time be disposed 
to press for an interpretation in the application of Proviso B that would be 
contemptuous of prevailing opin:on.4 

Proviso C is self-explanatory and calls for no EE It is perhaps to 
be regretted that the declaration in behalf of the United States is to remain m 
fores, to start with, merely for five years rather than for a longer period be- 
fore the expiration of six months’ notice of desired termination begins to run. 

In presenting the President’s declaration to the Secretary-General of the 
United Nations, Mr. Johnson ssid that the action taken was further testi- 
mony of the determination of the United States that the United Nations 
would fulfill the role assigned to it, which was nothing less than the preserva- 
tion of world peace. Acceptance by the United States of the optional clause 
is a real step forward in American diplomacy. It reflects a conviction wide- 
spread throughout the country that international controversies within a 
broad field should, when other methods fail, be adjudicated before a per- 
manent international tribunal; ard it attests the general confidence that the 
Court of International Justice is that tribunal. The existence of that con- 
fidence reveals a prodigious change in American thinking since the close of 
Werld War I. The fact, rather than the cause of it, is here noted. In 
plowing the soil that events made fertile for the growth of a sense of the 
vast desirability to the United States in obligating itself to adjudicate a 
bread class of differences before tne Court of International Justice, there will 
never be forgotten the sturdy and vigorous labors of one particular plowman 
—the Honorable Manley O. Hudson. 
CHARLES CHENEY HYDE 
President of the Society | 


THE DRAET TREATIES OF PEACE 


The official release to the publiz, on July 30, 1946, of the texts! of the draft 
treaties of peace with Bulgsria, Finland, Hungary, Italy and Rumania, was 


4 See discussion in the Senate, August 2, 1946, Congressional Record, Vol. 92, pages 10828~ 
10850. l 

5 United Nations Press Release IC,'2, August 26, 1946. 

1 The texts of the Bulgarian, Finnish, Hungarian, and Rumanian draft treaties are given 
in The New York Times, July 31, 1945 pp. 15-21, under a Washington dateline of July 30, 
that of the Italian treaty in a cable despatch from Paris in its issue of July 27, 1946, pp. 7—10. 
[These documents are not reprinted in she JouRNAL under our standing rule against printing 
agreements until finally concluded.—Ed_] 
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an event eagerly awaited throughout the world. While played up by the 
press as “‘bombshell” news, the stipulations of the texts were not surprising 
to anyone familiar with the terms of the Armistizes.? An initial reading 
confirms the position taken two years ago to-the effect that the armistices 
were in themselves preliminary treaties of peace and that tke final terms 
would only be executory of the terms on which the defeated laid down their. 
arms. Closer scanning of the texts reveals the common pattern of the 
treaties despite the considerable differences of detail which they contain. 
All start with a rather elaborate preamble which contains a summary of the 
political reasons adduced as justification of the treaty; all follow a general 
design as to territorial,’ political,4 naval, military, and air® clauses. Ensu- 
ing parts deal with the withdrawal of Allied ace reparatior. and restitu- 
. tion,’ and economic matters. - 

For the three defeated states which border on the Danube, special parts 
dealing with fluvial navigation® are proposed, although the Soviet Govern- . 
ment has manifested distinct unwillingness to settle the questiors concerning 
the Danube in a general peace conference, preferring a special’ and pepetate 
regime arrived at in consultation with all the riverain states. 

. The concluding portion of each treaty covers the “final clauses” Te- 
' garding . validation, - mierprotation,; ERER Ea and transitional ar- 
rangements,!° 


2 Present writer, “ Armistices, 1944 Style, ” in this JOURNAL, Vol. 38 (1944), pp. 226-296 
and “Two Armistices and a Surrender,” in same, Vol. 40 (1946), pp. 143-188. 

. 8 Bulgaria, Art. I; Finland, Arts. I-II; Hungary, Art. I; Itay, Part 1, Sess. I-VI, Arts. 

I-XII; Rumania, Arts. 1-2. 

4 Bulgaria, Part IY, Secs. I-II, Arts. II-VI; Finland, Part II, Secs. I-II, Arts. I-XII; 
Hungary, Part II, Secs. I-I, Arts. II-IX; Italy, Part Hl, Sees. I-VI, Arts. XIV -XXXVII; 
Rumania, Part IT, Secs. I-II, Arts. I-X, 

' 8 Bulgaria, Part ITI, Secs. I-ÍT, Arts. VII-XVIII; Finland, Part Il, Arts. XUI-XX1: 
Hungary (military only) Part III, Secs. I-II, Arts X-XIX; Italy, Part IV, Sees. I~VII,, . 
Arts. XX XTX-LXIT; Rumania, Part ITI, Arts. XI-XX. 

‘6 Bulgaria, Part IV, Art. XIX; Finland, no comparable article; Hungary, Part IV, Art, 
XX; Italy, Part V, Art. LXIII; Rumania, Part IV, Art. XXI. 

7 Bulgaria, Part VI, Arts. XX-XXI; Finland, Part IV, Arta. XXTI-XXTTI; Hungary, 

Part V, Arts, XXI-AXII; Italy, Part Vi, Secs. 1-2, Arts. LIV-LV, with an added section 
of great import to Italy, arog Renunciation of Claims, Arts. LVI-LVII; Rumania, 
Part V, Arts. XXTI-XXTIT. 
-. 8 Bulgaria, Part VI, Arts. XXII-XXXI; Finland, ‘Part V, Arts. XXIV~<XVI and six 
annexes; Hungary, Part VI, Arts. XXII-XXXII and six annexes; Italy, Part VII, Secs. 
I-III, “Property Rights and Interests” ; Part VIII, General Economic Relations; and Part 
X, Miscellaneous, embracing together Arts. LXVII-LXXIV ard eight annexes; Rumania, 
Arts, XXTTI-XXTV. ` 

? Bulgaria, Part VII, Art. XXXII; Hungary, Part- VII, Art. XXXIII; Rumania, Part. 


VII, Arts. XXXII-XXXIJI. 


10 Bulgaria, Part VIII, Arts. XX XIII-XXXVI and annexes; Finland, Part VI, “Legal 
Clauses’’—~a verbalism apparently intended to cushion the effects of the content upon the 
Finns-—Arts, XX X1I~XXX1TI and 6 annexes; Hungary, Part VOI, Arts. XXCATV- EVA 
and 6 annexes; Italy, Part XI, Arts. LXXV-— DANII and 9 annexes. ` 
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. Save for the Italian treaty, where French is also made an official language, 
Russian and English are recognized ona parity. This marks a further ascent 
of the Russian language in the diplomatic scale. 

When the treaty texts are compered with each other that with Italy reveals 
itself as the most complex, whereas the treaty with Finland is the briefest 
and most general in its provisions. In the light of the antecedent armistices 
there is, with the exception of the economic clauses noted below, little that 
is fundamentally new. Obviously the specific definition of new frontiers, 
such as those between Italy and France on the one hand, and between Italy 
and Yugoslavia on the other, calls for minute description and special arrange- 
ments, those concerning Trieste being the most controversial. The prior 
status of Italy being higher than that of any of the other countries, her loss 
of status entails proportionately greater renunciations—vis-d-vis France, 
Greece, Albania, Jugoslavia, Ethiopia, and China, not to mention the 
colonies," mandated territories, end other matters. The frontier changes in 
the other treaties make concrete and specific the areas ceded or promised by 
the respective armistices. 

The economic clauses have constituted the principal area in which funda- 
mental conceptions of the economic order have directly clashed. In general 
the position of the United States, the United Kingdom, and France has been 
that it is entirely legitimate to regulate by treaty stipulations, as was 
done in the Paris settlement of 1919-1920, the transfer of title to public 
and private property, insurance, and similar matters, and the succession to 
debts and obligations of pre-war contracts of a public, mixed, or private law 
character. The position of the USSR has been that private law relation- 
ships are not appropriate subjects for inclusion in a treaty of peace." This 
formula, would reduce the economic clauses to broad, generic statements of 
policy. In the presence of so novel a doctrine agreement will not be easily 
reached, since the interests involved on the non-Soviet side are appreciable 
and will be tenaciously supported. ` In the whole body of Soviet treaty-law 
there has heretofore been no analogous situation, for in the pedce settlement 
at Brest-Litvosk it was the Centrel Powers who determined the rules, and 
the RSFSR which submitted <o “imperialist” exactions. In the peace 
settlements of 1920-1921 witk her immediate neighbors Russia made no 

1 Italy, Arts. VI-XXXVI. 

12 This objection is raised in the Italan draft treaty to civil aviation (Art. LXXI, Par. 1, 
D), property rights of Italian nationals and corporations in ceded territory, and privately 
owned railways (Annex 3, Par. 5, 6, 10), and is voiced in the last case mentioned (Par. 10) 
as follows: “The USSR delegation cansiders that there is no reason for the inclusion in the 
peace treaty of the French delegatior’s proposal, because a peace treaty should not contain 
provisions dealing with particular pr.vate companies.” It also applies to institution of 
civil proceedings for recovery of industrial, literary and artistic property rights (Annex 5, 
Per. 4), patent rights (same, Par. 65), insurance (Annex 6B), contracts, prescriptions and 
negotiable instruments (Annex 7). This view is reiterated in the draft treaties with Bul- 
garia, Art. XXVII D Annex 4, P. ¢, “nnex ð; Finland, Annexes and 5; Hungary, Art. 
XXIII, Par. 9; Annex 4, B, Par. 3, Annex 5; and Rumania, Art. XXX 1, C. 
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attempt to insist on so general a doctrine, perticularly as the Soviet Govern- 
ment was doing most of the renunciation. In the draft clauses of the present 
treaties the international effects of the Soviet econcmics are carried further, 
diminishing private rights previously held iaviolate by the canons of inter- 
national -law. 

The Paris Conference is faced with the ineluctable task oi effecting a work- 
ing symbiosis, at the international level, between sharply differing, if not 
always frontally opposed, conceptions of puklic—and private—international 
law. The ultimate grist of this protracted milling may well determine 
whether the two systems are or are not compatible with the basic concepts 
on which the United Nations Organization was established. 

MALBONE W. GRAHAM 


t 


THE ADMINISTRATIVE PROCEDURE ACT AND THE STATE DEPARTMENT 


The Administrative Procedure Act ! was signed by President. Truman on 
June 11, 1946, having passed both the Senate and the House of Representa- 
tives without'a dissenting vote. It became effective as to most of its pro- 
visions on September 11, 1946. This importént piec2 of legislat.on will have 
significance not merely for internal administration but also for many ad- 
ministrative agencies whose business it is to r2gulate our internstional inter- 
course In its various manifestations. The ever growing extension of ad- 
ministrative rules and regulations has béen raflected also in the complexity 
of the relations of both the citizen and the alien wita the authcrities of the 
Government. Agencies having to deal with the determination of citizen- 
ship, the interpretation and application of tresty provisions, the enforcement 
of immigration laws, and many other matters will be affected by the new law. 

The people of the United States are brought face to face with new forms 
and methods of government at the same time that executive power, often 
uncontrolled, is growing by leaps and bounds in many foreign countries. 
While Constitutional safeguards remain inviclate, the scope of administra- 
tive activity has grown so rapidly that the incividual is often no longer able 
to inform himself readily of the nature of the rules and orders aDplicable to 
his conduct. Officials of government are themselves often uneble to find 
their way in the labyrinth of regulations accumulated in different bureaus 
without adequate systematic registration or publication. 

The provisions of the new Administrative Frocedure Act clearly apply to 
many of the functions within the jurisdiction of the State Department, and 
it is, therefore, of great importance in the conduct of our foreign affairs. 
It is not our purpose here to review the Act as a whole. A brief outline will 
suffice. Its provisions apply to every “agenzy” of government, which is 
defined as “each authority (whether or not within or subject tc review by 
another agency) of the Government of the United States other than Con- 
gress, the courts, or the possessions and Territories, or the District of Co- 


1 (1946) Public Law 404, 79th Congress. 
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lumbia.’’ Military and naval authorities and war authorities functioning 
under temporary or named statutes are, of course, excepted. 

Every agency is required to state, and currently publish in the Federal 
Register, a description of its organization and the places where the public 
may secure information and make submittals or requests, the requirements 
of formal and informal procedures and the substantive rules and general 
policy adopted by the agency. ` 

Perhaps the most important provisions of the Act are those which relate to 
the right of judicial review. Section 10 (a) provides as follows: 


Any person suffering legal wrong because of any agency action, or ad- 
versely affected or aggrieved by such action within the meaning of any 
relevent statute, shall be entitled to judicial review thereof. 


The statute does not apply where legislation otherwise precludes a judicial 
review or where an agency hes acted in a matter confided to its discretionary 
power. The statute does not, however, abridge any Constitutional rights or 
remedies which would otherwise be enjoyed. It would be difficult to appraise 
at this early date the scope of the Act with reference to administration within. 
. the jurisdiction of the State Department. The language of the statute is 
very comprehensive. It is manifest that many rules and regulations con- 
tained in isolated records or departmental circulars will have to be stated and 
currently published in the Federal Register so as to be accessible to the public. 

Even though it was not the intent of Congress to take away discretionary - 
power formerly enjoyed it is reasonable to conclude that Congress intended a 
wider measure of control than has heretofore existed. For example, the 
function of the State Department with reference to the issuance of passports 
must not be arbitrary or capricicus or exercised in a manner not in accordance 
with the law. Even where the power is discretionary the facts upon which 
it is based must be supported by substantial evidence. A judicial review is 
certainly indicated where there has been an erroneous interpretation of a 
law or treaty. The Supreme Court has held that it would not undertake by 
mandamus to compel the issuance of a passport, or to exercise judicial con- 
trol by a declaratory judgmert on a matter within the discretion of the 
Secretary of State. On the other hand, where the refusal of a passport had 
been made solely on the ground that the applicant had lost his or her status 
as a native-born American citizen, the court would assume jurisdiction 
where this conclusion was found not warranted by law.? 

Under the provisions of the Administrative Procedure Act, the courts are 
required to determine all relevant questions of law and the meaning or ap- 
plicability of any agency action. The courts are also expressly enjoined to 
act affirmatively so as to compel action unlawfully withheld or unreasonably 
delayed. They must hold unlawful any action which they find to be arbi- 
trary or in abuse of discretion cr otherwise unlawful upon the facts or the law.’ 


2 Perkins, Secretary of Labor et al. vs. Elg (1939), 307 U.S. 325, 327-328, 349-350. 
3 See American Bar Association Journal, July, 1946, p. 377. 


786 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


‘One is reminded of the many cases in n which arbisrary acts of immigration 
authorities have caused. extreme hardship withous recourse to the courts. 
Under the guise of administrative power persons claiming to be native-born 
citizens of the United States have.been excluded after a temporary sojourn 
abroad without recourse to the courts on the status of their citizenship, 
essentially a question of.law.4 Another effect of the new statute may bs the 
adoption of a policy of implementing many of our treaties by she elaboration 
and publication of administrative regulations. ‘It has been pointed out that 
this.is a function too often neglected by reason of the peculiar character of 
our fundamental law which declares all treaties mace under the authorisy of - 
the United States to be “the supreme law of theland” The szope and effect 
of many treaties are thus left in doubt by reason o: the reliaace upon their 
self-executory character. This is particularly unfortunate vith respect. to 
some multipartite treaties.® 
_ The effect of the new statute will be welcomed as a salutary reform of our 
‘procedure in the conduct of foreign affairs, as in all other branches of the 
Federal administration. De Tocqueville pointed out that “the true friends 
of liberty and the greatness of man ought constantly to be cn the alert. to 
prevent the power of government from lightly sacrificing the private rights of 
individuals to the general execution of its designs.” ® ‘The unerimous adop- 
tion of the new statute by Congress proclaims the firm intent of the American 
people, notwithstanding the jungle-growth of administrative regulation, to 
insure the maintenance o “a Seen of laws and not of men.’ : 

i Arraur K. KUHN 


THE LEGAL POSITION OF THE SECRETARY GENERAL 
_OF THE UNITED NATIONS 

The intervention by Secretary General Trygve Lie of the United Nations 
_ in the Iranian case, pending in the Security Council, has-brorght up again 
the’ problem of the range of his competence under the Charter. The problem 
‘is not only important as far as the UN is concérned bat also interesting from 
the point of view of the development of international organizasion. ‘As the 
makers of the Charter carefully took into consideration the law and the ex- 
' perience of the League of Nations it may be helpful to start with a brief 
' sketch of the legal position of the Secretary General of that organization. 

The Secretary General of the League of Nations was prima-ily the chief 
administrative officer of the League. He had, first, to organize the Secre- 
tariat, and to act as its chief. In this capacity he had broad powers. He 
was the superior of all the staff members. He made all appointments to the 
staff; the approval of the Council, under Article IV, par. 3, of tke Covenant, 


4 United States vs. Ju Toy (1905), 198 U.S. 253. See Proceedings of the A-nerican Society 
of International Law, 1911, pp. 210-212. 

ë See Henry Reiff, “The Enforcement of Multipartite Administrative Treaties in the. 
United States,” this JOURNAL, Vol. 34 (1940), p. 661. 
6 A, De Tocqueville, Democracy in America, Chap. VII. 


é 
F 


EDITORIAL COMMENT T87 


was, to a large extent, a formality and was given once for all, as far.as all the 
lower posts were concerned, at sn early date. He alone was responsible 
to Assembly and Council for the work of the Secretariat. He had im- 
portant functions concerning the budget of the League. He acted as Sec- 
retary General at all meetings cf the Assembly and the Council. He had 
specific duties under Article I, par. 1, Article XVIII, and Article XXIV, par. 
2, as well as under Article XI, par. I and Article XV, par. 1 of the Covenant. 
He had to prepare the work and.to execute the resolutions of the various 
organs of the League. He had administrative and technical functions, 
: specified in the Rules of Procedure of the organs of the League, under the 
Statute of the Permanent Court of International Justice, with regard to the 
International Labor Organization, and under special treaties. He repre- 
sented the League to a certain extent. His emoluments were adequate and 
he enjoyed full diplomatic privileges and immunities. 
_ Developments in the League caused certain difficulties however. The 
pressure brought by Members fcr the appointment to higher staff posts of 
their nationals handicapped his freedom cf choice and the dangerous trend to 
regard these officials rather as the representatives of their countries than as 
true international civil servants threatened to compromise the international 
character of the Secretariat. The Secretary General also had to struggle 
for the adoption of his budget and the Supervisory Commission of the 
League rose from its original modest task of assisting the Secretary General 
to a role of supervising and controlling him. 

The political functions of the Secretary General were severely restricted 
by the Covenant. This had already been suggested by the history of the. 
drafting of the Covenant. The title originally proposed for this office, that 
of “Chancellor,” was lowered to “Secretary General.” The original “and” 
in Article II, putting the Secretariat on the same level as Assembly and 
Council, was changed into “with.”! The fact that the Secretary General 
was “appointed” (nominé) pcinted in the same direction. At the very 
beginning of the League the Noblemaire Report? insisted urgently that the 
Secretariat should not extend zhe sphere of its activities beyond preparing 
and executing the decisions of zhe various organs of the League, without 
suzgesting what these decisions should ke. It was the time when orators in 
Geneva frequently found it necessary to emphasize that the League was not 
a ‘‘superState.” But as late as 1980 the Report of the Committee of 
Thirteen * stated emphatically that the Secretariat had no political initiative 
and formed only an administrative orgenism. 

Most students of the League have, nevertheless, concluded that the Sec- 
retariat was more: Ray wrote in 1930 that the position of the Secretary 


1 Still more indicative the equally authentic French text: Assisiés d'un Secrétariat as 
manent. Jean Ray, Commentaire du Pace de la Société des Nations, Paris, 1930, P. 237: 
Le Secrétariat apparait ainsi, dès le dtu, comme un organisme subordonné. 

* League of Nations Document C.424. M.305. 1921. X, 

? Doc. 4.16. 1980. , 
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General was considerable, although badly defined juridically.4 Schiicking- 
Wehberg pointed in 1931 to the permanency of the Secretariaz, to the fact 
that it was the central point of all incoming information, the guardian of the 
tradition of the League and the adviser of all the delegations and concluded 
that it was not merely a technical, but also a political organ.’ And this view 
was shared in 1988 by Géppert.6 Ranshofen-Wertheimer in 1945 recognizes 
the limitations and restrictions put by the Covenant upor the external pow- 
ers of the Secretary General but points als to the personality of the two 
Secretaries-General of the League: “the two Secretaries-General kept ssru- 
pulously, even over-scrupulously, witkin the constitutional limits and did not 
even avail themselves as fully as they could have done of the marginal pos- 
sibilities for action and influence open to them,’’’ e.g. to address the Assembly 
and the Council; ‘‘they fell short of internationalleadership.”* Hesuggests 
that a future international organization. should give political powers to the 
Secretary General, who should be chosen rether fram statesmen than civil 
servants. 

It is against this background and experience that the legal pcsition of the 
Secretary General of the UN has to be studied. The Dumbarton Oaks . 
Proposals ° contained already in nuce the relevant provisos of the Charter 
of the United Nations.!® The Secretary General of the UN has aso functions 
-under the Statute of the International Court of Justice." The Preparatory 
Commission of the UN, set up by the Interim Arrangements adopted at San 
Francisco,” sat in London from November 23 to December 28, 1945, and 
its Report ® deals in Chapter VIII with the Secretariat. The First Part of 
the First General Assembly of the UN met in London from January 1C to 
February 14, 1946, and it was its Fifth Committee -* which dealt with the 
problems of the Secretariat. The excellent work dane by the Preparatory 


4 Work quoted, above, n.k., pp. 231, 248-249, 250. 

56 Die Satzung des Vélkerbundes, Berlin, 1931 (8rd ed.), Vol. I, p. 542. 

€ Der Vilkerbund, Stuttgart, 1938, p. 140. 

7 Egon F. Ranshofen-Wertheimer, The Internationcl Secretariat, Washington, 1945, p. 38. 

8 Same, p. 429. 

° Depariment of State, Bulletin, Vol. XI, No. 276 (October 8, 1944), pp. 368-374; (Chapter 
IV, 1, d, and Chapter X, par. 1-8. See also the Amendments praposed by the four sponsor- 
ing Powers at the San Francisco Conference on May £,.1945 (same, Vol. XI, No. 306, May 
6, 1945), pp. 851-855). 

10 The same, Vol. XII, No. 313 (June 24, 1945), pp. 1119-1134 (Art. 7, par, L, Art. 12, par. 
2, Art. 20, 97-101, 104-105). See Leland M. Goodrica and Edvard Hambro, Charter of the 
United Nations, Commentary and Documents, Boston, 1346, pp. 32-33, £0, 100-101, 114-116, 
268-276. 

u Same, pp. 1134-1142 (Art. 5 5, par. 1, Art. 7, Art. 13, pars. 2 and 4, Art. 18, rar. 2, Art, 40, 
par. 3, Arts. 67 and 70. 

2 Same, pp. 1142-1148. 

13 Report of the Preparatory Commission of the United Nations. P/C20,23 Decem>er 
1945. Chapter VIII (pp. 81-103). 

4 Administrative and Budgetary; Chairmaa: Faris Al Khoury ye): i al 
Aghnides (Greece). ed 
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Commission made it possible for the Fifth Committee to adopt, to a great 
extent, the proposals of the Preparatory Commission, without substantial 
change. 

The title of “Secretary General” was retained as in the Covenant. The 
word “elected” in the Dumbarton Oeks Proposals had been changed to 
“appointed” in the Charter. Under Art. 97 the appointment has to be 
made by the General Assembly, by a simple majority of votes, upon.the | 

recommendation of the Security Council. This recommendation needs 
seven votes, including the concurrent vote of the five permanent members, 
who, therefore, have the right of veto. The General Assembly is not bound 
to appoint the person recommended, but, if it does not, it must wait for a 
further recommendation by the Security Council. As determined by the 
General Assembly, nomination and appointment are to be made in private 
meetings and the vote taken by sacret ballot. It further determined that the 
appointment of the first Secretary General should run for five years, renew- 
able for a further five year term. | 

The recommendation by the Security Council was a matter of compromise 
_ between an Eastern European, sponsored by the Soviet Union, and the 
Canadian Ambassador in Washington, sponsored by this country and Great 
Britain, but whose nomination the Soviet representative threatered to veto. 
On January 29, 1946, the Security Council unanimously agreed on Trygve 
Lie for Secretary General! Tre appointment was made by tie General 
Assembly by secret ballot, with 46 votes in favor and three against. The 
installation of the Secretary General took place in the 22nd Plenary Meeting 
on February 2, 1946,1" and he took an oath of loyalty, absolutely identical 
with the oath taken by the Secretary General of the League of Nations. 
Contrary to the practice under the League, the appointment of the Foreign 
Minister of Norway as Secretary General brought a statesman of a small 
Power, not a civil servant of a Great Power, into this office. 

The Secretary General of the UN is, in first place, the “‘chief administra- 
tive officer of the United Nations” (Art. 97); he is the Secretary General of 
the General Assembly, the Security Council, the Social and Economic Coun- 
cil and the Trusteeship Council (Article 98). He has to present an annual 
report on the work of the Organization to the General Assembly (Article 98). 
Specific administrative and execuzive functions are given to him under the 
Provisional Rules of Procedure of the General Assembly.18 He has to pre- 
pare the agenda, convoke the sessions, provide the necessary staff, prepare 
the minutes and other documents of the various organs of the UN. He is 
the channel of communication with the UN and all of its organs. He is 
responsible for the preparation of the work of the various organs and for the 
execution of their decisions. He has wide responsibilities concerning the 

18 Reports of the Fifth Committee: A/11, 23 January 1946 (3 pages); A/41, 8 February, 
1946 (31 pages); A/44, 11 February 1946 (32 pages). ` 

8 Journal of General Assembly, UN (Londor.), No. 18, p. 355, No. 20, p. 369. 

17 Journal, No, 22, February 4, 1946, p. 402. 18 A/4, 10 January 1946. 
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financial administration of the UN. He is the head of the Secretariat and 
appoints all staff members (Article 101). He alone is responsible to the 
other principal organs of the UN for the work of the Secretariat. His 
emoluments are adequate; he enjoys full diplomatic privileges end immuni- 
ties. He is strictly an international officer; he may not seek or receive in- 
structions from any authority external of the UN; each member undertakes: 
fully to respect the exclusively international chariot of his responsibilities 
{Article 100). 

The Report of the Preparatory Commission emphasized the ‘‘ Key posi- 
tion of the Secretariat in the UN.” The Report of the Fiftt Committee 
states that it was guided by the consideration “to enable a man of eminence 
and high attainment to accept and maintain the position.” It is fully 
recognized that “his choice of staff and his leadershio will largeiy determine 
the character and efficiency of the Secretariat as a whole,” that “the man- 
ner in which the Secretariat performs its tasks will largely datermine the 
degree in which the objectives of the Charter will be realized.” 7°. 

With regard to these administrative and technical functions, his position 
is analogous to that of the Secretary General of the League. But the 
Preparatory Commission and the General Assembly in London took meas- 
ures to enhance the prestige of his position and to guard against the handicaps 
of which the Secretary General of the League became the victim. The 
Fifth Committee proposed, that, as the Secretary General is the confidant 

‘of many Governments, members will not offer him positions at least im- 
mediately after his retirement, nor will he accept them, in which his con- 
fidential knowledge might be a source of embarrassment to otaer members. 
This. proposal, no doubt, was inspired by the fact that the first Secretary 
General of the League had become British Ambéssador to Fascist Italy. 
To prevent such happenings, the financial position of the Secr2tary General 
after retirement must be secured. 

The General Assembly insisted that the Secretary General should have a 
completely free hand to set up and organize the Secretariat, to choose his 
collaborators, appoint the members of the staff, prepare the rules for the 
staff, set up classification schedules and: salary scales. The Preparatory 
Commission and the General Assembly have also seen to it that. the Secretary 
General should formulate and present the annual budget of the UN to the 
General Assembly and that the proposed Advisory Committee for adminis- 
trative and Budgetary Questions be an assisting body and msy not develop 
into an organ of control like the Supervisory Commission of she League. 

Contrary to the Covenant, Article 99 of the Charter, under which “the 
Secretary General may bring to the attention of the Security Council any 

. matter which in his opinion may threaten the maintenance of international 

peace and security,” certainly gives the Secretary General an important and 

h paT eE right of political initiative, the exercise of which is left entirely 


aH, 


19 PC 20, 23 December 1945, p. 86. 2 Same, p. 85. 


~ 
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to his discretion. The Report of the Preparatory Commission” states that 
“the responsibility which Article 99 confers upon the Secretary General will 
require the exercise.of the highest qualities of political judgment, tact, and 
integrity” and points out that Article 99 “confers a special right which goes 
beyond any power previously accorded to the head of an international or- 
ganization”; it states at the same time that “it is impossible to foresee how 
this article will be applied.” f 

Already Rule 48 of the Provisional Rules of Procedure of the General 
Assembly gives the Secretary General the right, at any time, upon invitation 
by the President, to make to the General Assembly either oral or written 
statements—whereas the Secretary General of the League could only 
“address” the Assembly—, concerning any question which is being consid- 
ered by the General Assembly. But the problem of the range of Article 99 
came really up in the Iranian case. This article certainly does not give the 
Secretary General a right to make the policy of the UN. In his first speech 


‘as Sezretary General Trygve Lie nad said: “ Your Secretary General is not 


called upon to formulate the policy of the UN.” In his letter to the Se- 
curity Council * the Secretary General suggested that the Council may have 
no authority to retain the Iranian case on its agenda. We are here not con- 
cerned with the contents of this letter, but merely with the fact that it was 
presented, involving the problem of the Secretary General’s. competence 
under the Charter. 

The motives of this intervention were differently interpreted; the press 
hinted even at the possibility of a desire on the part of the Secretary to be 
agreeable to the Soviet delegation, which had supported Trygve Lie first for 
President of the General Assembly, then for Secretary. General. But such a 
motive is surely out of the question; perhaps the Secretary General wanted to 
make use of the first opportunity to test the range of Article 99. Gromyko 
(Soviet Union) and Lange (Poland) *4 took a strong stand in favor of this 
competence of the Secretary General under Article 99. On the other hand, 
it was reported in the press that the American representative (Stettinius) had 
questioned Lie’s authority to intervene and that »erhaps one or two more 
mem vers of the Security Council were of opinion that the Secretary General 
had overstepped his powers in the Council. Trygve Lie defended his right 
to intervene under Article 99 and urged a clear and definite decision. 

Tke Report. of the Council’s Committee of Experts * was unanimously 
adopted in the meeting of June 6, 1946 and under it “the Council recognizes 
that the Secretary General may make oral or written statements to the 


~ Council regarding any matter submitted to it for. consideration.’ The 


Council, further, granted authority to the Secretary General to participate 
in the discussions of the Atomiz Energy Committee, the Miary Staff 
2 P/'C 20, 28 December 1945, p. 87. 
22 Joena. No. 22, 4 February 1046, p. 404. 
33 Journal of the Soural Council, No. 27, 18 May 1946, pp. 522-524. 
24 Same, p. 530. % Same No. 37, 12 June 1946, pp. 721-722, 
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Committee and any other subsidiary organ of the Council. It was, more: 
over, decided that the Council “could, if it and Mr. Lie chose, appoint the 
Secretary General as a rapporteur or mediator in any controversy in the 
Council.” Finally, the same powers were granted to the Secretary General’s 
deputy (Arkady Sobolev), when acting on behalf of the Secretary General. 

It was reported that the Secretary General woulc reorganize his “Cabinet” 
so that it should consist cf persons of highest rank, with the intention of 
delegating more authority to them, as far as administrative and technical 
functions are concerned, co that the Secretary General might devote the 
greater part of his time and energy to his political functions. The legal 
position of the Secretary General of the UN, therefore, transcends by far 
that of the Secretary General of the League. : 

Josef L. Kunz 


“AS DETERMINED BY THE UNITED STATES” 


The reservation relating to domestic questions which was attached to the 
acceptance by the United States of the obligatory jurisdiction of the Inter- 
national Court of Justice is subject to widely varying interpretation as to the 
reasons for its adoption, its aim or intention, and its probable effect.t Al- 

- though the question of the effect of the reservation may arise cnly at a some- 
what later date, if ever, it is desirable to try to assess the consequences of the 
action taken while the matter is still fresh. We can then await the results 
with a certain amount of assurance that we know where we stand. ‘The two 
questions first mentioned are not without interest and importance in con- 
nection with both the present case and similar cases which will arise in the 
future, but they will not be discussed here. 

The decisive question is that of the probable effect of the reservation: 
And in estimating this effect in advance extremes must be avoided and 
practical realities kept closely in view. - Thus there seems to be no ground 
for the fear that this reservation will be used to nullify completely—as it 
might, logically, be interpreted as doing *—the acceptance of obligatory 
jurisdiction. As has been noted elsewhere, it will be the Executive who 
will act, if anyone acts, under this reservation, and this is some assurance of 
greater prudence and responsibility than was manifested in the adoption of 
the reservation. What is still more to the point, the particular variety of 
self-determination envisaged by the reservation involves a very old and very 
fundamental principle of incernational law and relations which no brave— 
or are they timorous?—words can overthrow, the principle, namely, that 

‘at no point may an individual state, not even in dealing with matters left 
to its domestic jurisdiction, ‘et alone in determining what those matters are, 
decide things for itself entirely, this either practicacly or in legal principle.) 
Political prudence, right reason, and aroused publiz opinion may all throw 


1 For text and interpretation see article by Francis O. Wilcox, above, p. 699. 
2 See article by Lawrence Preuss,-above, p. 720. 3 Same. 
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their weight in the right direction hare; in addition certain well-established 
precedents may be cited in support 3f this view. 

This is the situation, for exampls, with regard to substantive national 
action in matters left to domestic jur_sdiction such as the tariff, immigration, 
and title to property. In acting upon these subjects the nationel state is 
still required to observe certain restrictions such as that proscribing arbitrary 
discrimination among other countries, that requiring it to receive and con- 
sider reasonable diplomatic representations relating to the action in question, 
and s) on. These are marginal considerations which leave the jurisdiction 
in substance intact, but they eliminate or destroy any picture of complete 
national discretion at this point. 

In another matter-the lack of power of the individual state to decide inter- 
national questions for itself emerges sbil. more sharply. This isin connection 
with denunciation of treaty obligat.ons on the ground of altered circum- 
stances. ‘There is no doubt that some such right exists, but the discretion 
of the state denouncing obligations ir this manner is far from complete. 
The mere assertion of a state that circumstances have so altered as to destroy 
the equity and the binding legal force of an earlier agreement is not con- 
clusive. That state may and infalliolv will be called upon to substantiate 
its assertion. There may or may not exist any facilities for compelling it 
to submit its assertion to the decisioa of another body, but both in law and 
in practical politics its unilateral assertion is and will be subjected to scrutiny 
by the other interested state or states, and this is the case likewise in a large 
number of similar items of internat.onal law and relations, or indeed as a 
general principle. 

Finally the discretion of a state to decide upon measures necessary for its 
self-defense has also been regarded in this light. Such an attitude would 
follow on grounds of principle but one concrete case may serve as a vivid ` 
Ulustration.® It will be recalled thas during the negotiation of the Pact of 
Paris the right of self-defense was c.tad as a limitation upon the effect of 
that document. At once hypercritizal students of international relations 
said just what they are saying now of the Connally reservation, namely that 
“this constitutes a loophole through which anything can pass, thus nullifying 
the main agreement entirely.” To such an oversimplified and actually un- 
sound view Mr. Kellogg, one of the fathers of the Pact, replied. He had 
admitted the right of self-defense as a limitation or qualification on the 
general principle of the Pact, and he unwisely, as it seems, refused to admit 
a definition of that right (or of aggression, its opposite) into the Pact. But 
he recognized the right of other states to discuss any assertion of the right 


t On these two examples see materials cited in Potter, Manual Digest, p. 140, note 53 and 
p. 155, note 126.2, 

8 See Chesney Hill, The Dede of Rebus Sie Stantibus in International Law, 1934, p. 78. 

8 See article by present writer “Internationsl Regulation of National Action for Self- 
Defense” in Southwestern Political Science Review, Vol. X, No. 3 (December, 1929), p. 279. 


794 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of self-defense by one signatory. Having admitted, in strong terms, that 
“every nation ... alone is competent to decide whether circumstances 
require recourse to war in self-defense” he immediately added: “Tf it has a 
good case the world will applaud and not condemn its action,” thus in turn 
admitting the possibility of interrational denial of the national assertion 
and, still more, of international corsideration and discussion thereof. Here 
as in the denunciation of treaty obligations for altered circumstahces it may 
be true that no international jurisdiction will be empowered to pass upon the 
contention of the individual state, but that is not the whole story. Pre- 
sumably the United States has a strict right to withdraw its assent to the 
principle that other states are entitled to a voice in settling any question 
affecting their interests, including that of the limits of domestic jurisdiction, 
. although this approximates a demal of the existence of an international 
juridical community entirely. Pr2sumably other states will refrain from 
drawing the logical conclusion here and ostracizing the United States in 
return. Presumably, finally, the International Court of Justice will be 
inclined to respect the United States’ reservation. In view of all other facts 
and considerations, however, it will be very surprising if the reservation 
has much practical effect. Any Government of the United States would 
hesitate to apply it in any serious_y debatable case knowing that it would 
at once be called upon to make its contention good in the international forum, 
-as, for instance, the General Assembly or Security Council of the United 
Nations. . 
Prrman B. POTTER 

Managing Editor 
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REGIONAL MEETINGS AUTHORIZED BY EXECUTIVE COUNCIL 


The Executive Council of the Society voted at a meeting held in Washing- 
ton on September 28 to authorize regional meetings to be held in New York, 
Chicago, San Franciscc, and in any Other localities where members of the 
Society might wish to hold such meetings, and President Hyde was author- 
ized to invite particular members of the Society to organize such meetings. 
It was indicated that, in order to serve the purpose of contributing to the 
program of the annual meeting in April, such meetings should be held as 
soon as possible, and preferably within the next three months, This action 
was taken as the result of a proposal made by President Hyde for a meeting 
.to be held in New York on Novemter 9, on the basis of the heavy vote in 
favor of regional meetings in the replies to the third item on the question- 
naire distributed in July. The purpose of the meetings should be to discuss 
the program of activities of the Society as well as current problems of inter- 
national law and relations, as touched upon in items ore and two of the 
questionnaire. The cuestion of the formation of local chapters of the 
Society, a step recently taken by the Federal Bar Association, might also 
be discussed. The regional meetings should draw upon the territories 
surrounding the place of the meeting although the Washington area should 
prokably not be involved in other r2gional meetings. . 

PBE 


GENERAL NOTE ON THE LAW OF WAR BOOTY 


Partly as a consequence of action taken under the Potsdam Declaration,! 
and partly due to misapprehensions relative to property seizures in the 
various zones of occupation in Germany, confusion has arisen in thought 
and language on the subject of war booty to an extent indicating that many 
have lost sight of the principles which define rather sharply the orbit of 
operation of this concept. 

The concept of war-booty as understood in that part of the law of nations 
relating to the conduct of warfare on land, embodies three basic postulates 
which must be kept constantly in mind in determining the validity of a 
given seizure of property. These rostulates or criteria are: (1) The private 
property of enemy subjects in territory under belligerent occupation may 
not be confiscated; a similar protection is accorded private property found 
on the field of battle with certain special exceptions to be indicated later. 
(2) Moveable state, or public, property- which can be used for military 
operations may be appropriated ky the occupying state; if found on the 
battlefield it is subject to seizure as booty even though not usable in military 


1 For text see this JOURNAL, Vol. 39 (1945), Supplement, p. 245, 
795 
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operations. (8) Immoveable state, or public, property is subject to use and 
administration but may not be appropriated by the occupant; this specific 
limitation upon confiscation is a corollary of the recognized prohibition 
against premature annexation. : 

Such restrictions upon the conduct of a belligerent in occupied territory 
as are involved in these general criteria presuppose, however, a condition of 
military occupation within the meaning of international law. They do not 
operate where, after debellatio (that is, annihilation of the enemy’s armed 
forces together with destruction of its government resulting in disappearance 
of the enemy state as an international person), sovereignty over the territory 
in question is assumed and exercised by the victor.2 In the second situation, 
which involves considerations of state succession (whether with or without 
formal annexation). the new sovereign may take such measures as he sees fit 
with respect to property within his new domains, untrammeled by the 
Hague Regulations, which deal only with his authority over the territory 
of a hostile state.2 Here, however, a different set of principles may operate 
to curb his freedom of action relative to property seizures, namely the es- 
tablished principle of general international law (which operates even in time 
of peace) that the p-ivate property of aliens may not be confiscated without 
adequate and effecsive compensation. In this respect a foreign subject 
may enjoy better treatment than is accorded to a state’s own citizens, for 
while the property of citizens may be confiscated in the public interest 
without any restriction under international law, alien owners must be given 
compensation." 

It is not within thə compass of this note to examine whether the authority 
exercised by the victorious governments in Germany, or by the Allied 
Control Council, necessarily implies the assumption of sovereignty (through 
creation of a condominium or several independent sovereignties) with the 
consequent vesting of full sovereign powers in the Allies,* or whether, if such 
_a@ construction of the present situation be disputed, the legality of measures 
taken relative to property rights and reparations while a state of war exists 
may be challenged as premature in the absence of a peace settlement. 
Suffice it to observe that international law knows only two categories of 
occupation by a conquering state: belligerent occupation properly so-called 


2 See Oppenheim, International Law, 6th ed., Vol. II, pp. 466-467; Hall, International 
Law, 8th ed., pp. 680-68... 

3 See Articles 42 and ff. of the Regulations annexed to Hague Convention No. IV of 1907, 
U.S. Treaty Series, No. 529; Malloy, Treaties, Vol. II, p. 2269; TM 27-251, Treaties Governing 
Land Warfare, p. 31 and F. 

1 A. V. Freeman, The Irternational Responsibility of States for Denial of Justice, p. 515 and 
_ ff., and authorities cited. = 

6 Exchange of Notes between Mexico and the United States, August 22, 1938, this Jour- 
NAL, Vol. 32 (1988), p. 198. 

€ See Kelsen, in this JCURNAL, wer 38 (1944), p. 692, and his later discussion in same, 
Vol. 89 (1945), p. 518 anc ff. 
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- and assumption of sovereignty over the conquered areas. There is no in- 
between status. Consequently, the validity of acts performed by a vic- 
torious belligerent can only be tested. as already noted, either by the rules 
applicable to military occupation or by the principles which determine the 
prerogatives inherent in a sovereigr. nation. In any event, as between the 
victorious states themselves and the defeated nation, disposition of property 
rights not otherwise sanctioned by applicable principles may be legitimated 
by the provisions of the peace treaty. 
* * * x * 


War booty, properly so-called, is a concept which relates to the powers 
of a belligerent, first, over property found on the battlefield, and, second, : 
over property in enemy territory under military occupation as generally 
understood in land warfare. To use this term to describe the removal of 
property as reparations which are imposed by a victorious nation upon a 
vanquished enemy is a complete misconception of its scope.’ Reparations 
are determined by the peace settlement and are subject to political pressure. 
Booty is limited by well-defined principles of international law. Further- 
more, it is totally unrelated to the unquestioned right of a belligerent to 
seize or destroy property in the condust of hostilities, if imperatively de- 
manded by the necessities of war.§ These recognized categories are inde- 
penden of any restrictions which a belligerent may choose to adopt for its 
own purposes in dealing with enemy property ordinarily subject to seizure. 
A belligerent may, of course, elect nat to exercise fully its right to seize 
property as booty. Such a course may be pursued because arrangements 
have been entered into with cc-belligerents relative to the disposition of 
enemy property in general,” or to the restitution of certain special types of 
property seized by the enemy during the war. One example in point 
would be a government’s determination to treat as “captured enemy 
material’’ in any zone only property which was owned or held for direct 
military use by enemy military authorities.!° The more limited concept 


T On March 1, 1946, the Department of State officially denied that the United States had 
any agreement with the Soviet Government in regard to “war booty” in Manchuria and 
repudiated any interpretation of that term tc include industrial enterprises such as Japanese 
industries and equipment in Manchuria. Depariment-of State Bulletin, Vol. XIV (1946), 
p. 364. 

8 FM 27-10, Rules of Land Warfare, par. 313; and for an application ož this principle in 
international jurisprudence, Hardman’: ca3s2, Americar. and British Claims Arbitration, 
Nielsen’s Report, p. 495. 

? Such as under the “Liberated Areas Agreements” between the United States and 
various other governments, a typical example of whick is the accord supplementing the 
agreement cf May 16, 1944, between the United States and the Netherlands (official text 
unpublished). 

10 A striking illustration of American policy is curnished by the American Governments 
return to the Hungarian National Bank of approximately $32,000,000 worth of gold which 
had been removed from Hungary by the Germars and subsequently captuzed by the armed 
forces of the United States. See Department of Siate Bulletin, Vol. XV (1346), p. 335. 
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embraced in a policy of this kind would obviously not prejudice the larger. 
rights granted by international law. 

The general principles governing war booty are set forth in Articles 46, 
47, 52, 53, 55 and 56 of the Regulations annexed to Hague Convention No. 
IV of 1907 concerning the laws and customs of war on land. A survey of 
these articles and of the precedents afforded by their applicazion is the only 
accurate means of ascertaining what is embraced by the concept of booty, 
inasmuch as that term is not defined either in the Regulations or in any 
other international instrument. The articles referred to are found in Section 
IIT of the Regulations entitled “Military Authority over tae Territory of 
the Hostile State.” Article 46 of these Regulations formally prohibits con- 
fiscation of private property, which on the contrary, must be ‘‘respected.’”’ ! 
Article 47 forbids pillage; this injunction applying to public as well as to 
_ private property.“ Article 52 permits requisitions in kind (and in the form 
of services) from municipalities or inhabitants, but only for the needs of the 
army of occupation. Contributions in kind are required to be paid for as 
soon as possible. The powers of an occupant with respect to the public 
property of the State (both moveable and immoveable) as well as certain 
special categories of private property, are regulated in Articles 53 and 55: 

Article 58. An army of occupation can only take possession of cash, 
funds, and realizable securities which are strictly the property of the 
state, depots of arms, means of transport, stores and supplies, and, 
generally, all. movable property belonging to the state which may be 
used for military operations. 

appliances, whether on land, at sea, or in the air, adapted for 
the transmission of news, or for the transport of persons or things, 
exclusive of cases governed by naval law, depots of arms, and, generally, 
all kinds of ammunition of war, may be selzed, even H they belong to 
private individuals, but must be restored and compensation fixed when 
peace is made. 

Article 55. The occupying state shall be regarded only as adminis- 
trator and usufructuary of public buildings, real estate, forests, and 
agricultural estates belonging to the hostile state, and situated in the 
occupied country: It must safeguard the capital of zhese properties, 
and administer them in accordance with the rules of usuftuct. 


Property seized under Article 53 need not be directly usable for military 
operations, as in the case of ammunition, but it is sufficient if it serves that 
purpose indirectly. The United States Rules of Land Warfare states this 
rule more restrictively when it declares in Paragraph 321: 


All movable property belonging to the state directly E of 
military use may be taken possession of as þooty and utilized for the 
benefit of the invader’s: government. Other movable property, not 


it See Neels Executor v. Noland’s Heirs, 166 Ky. 455, 467. 

2 C, C. Hyde, International Law, Boston, 1945 (2d ed.), Vol. II, § 634. 

u M. Huber, in' Revue Générale de Droit International Public, 1913, p. 683; H. Rolin, Le 
Droi Moderne de la Guerre, § 547. 
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directly susceptible of military. us3, must be respected and cannot be 
appropriated. : 


It is clear that property which carmot be used for military operations, 
directly or indirectly (a shallow test, indeed, in the present era of “total” 
war) is not subject to appropriation.+ Such moveables as books, pictures, 
collections of various kinds, are sxempt. Thus, to be lawful booty move- 
ables must be (1) state owned and (2) usable in military operations. 

Article 55 is incorporated word for word into the War Department Rules 
of Land Warfare, as paragraph 315, and is amplified by paragraph 315 thereof 
in the following terms: 


The occupant does not have the absolute right of disposal or sale of 
enemy real property. As administrator or usufructuary, he should not 
exercise his rights in such wasteful and negligent manner as seriously to 
impair its value. He may, however, lease or utilize public lands or 
buildings, sell the crops, cut anc sell timber, and work the mines. A 
lease or contract should not extenc. beyond the conclusion of the war. 


The general exemption from seizure enjoyed by private property is extended 
by Article 56 to the property of municipalities, of institutions dedicated to 
religion, charity and education, the arts and sciences, even when such 
property is that of the state; and the seizure or destruction of, and wilful 
damage done +o, these institutions, to nistoric monuments or to works of 
art and science are expressly forbidden. 

It was formerly the rule that «ll enemy property, whether public or 
private, which a belligerent found on the battlefield, was lawful booty and 
could be appropriated. So far as privats enemy property is concerned, this 
rule is now obsolete, except with respect to such items as military papers, 
arms, horses, and the like. But the rule is still valid with respect to public 
enemy property so found. As Oppenkeim says: 


Thus, not only weapons, munitions, and valuable pieces of equipment 
which are jound upon the dead, wounded, and prisoners may be seized, 
but also the war-chest and state rapers in possession of a captured 
commander, enemy horses, batteries, carts, and all other public property 
found on the field of battle that 3 is of value * * * The restriction in 
Article 53 of the Hague Regulations that only such moveable property 
may be apvropriated as can be used for the operations of war does not 
apply to property found on the 2xettletield, for Article 58 speaks of 

“an army of occupation” only. Such property may be approvriated 
whether it can be used for military operations or not; the mere fact 
that it was seized on the battlefielc entitles a belligerent to appropriate 
it. 1 


Under this category of rights—rights of a baleen engaged in actual 
hostilities, as distinguished from his rights with respect to property in oc- 


“J, De Louter, Le Droit International Positif. Vol. II, p. 301. 
15 International Law, as cited pp. 310-311; also Hyde, § 695 and Spaight, Air Power and 
War Rights, p. 329. 
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cupied territory—trains carrying ammunition or troops, or carts and the 
vehicles loaded with food or supplies can be seized as booty of war, whether 
privately owned or not.4® But the seizure of means of transportation which 
is permitted under Article 53, paragraph 2,.is altogether diferent in char- 
acter. In that case the occupant’s authority is limited to use; and he may 
not appropriate title to himself. The duty to restore such sroperty when 
peace is declared and to make compensation is ~ecognized by the United 
States War Department Field Manual on Rules of Land Warfare (FM 27-10), 
paragraph 331 of which incorporates the rule of Article 53, paragraph 2, of 
the Hague Regulations. The use there contemplated cearly includes 
cables, telephone and telegraph plants, radio stations, automobiles, horses, 
wagons, railways, railway plants, tramways, ships in port. airplanes and 
aviation facilities, depots of arms whether military or sporting, and in 
general, all kinds of war material.” While Article 53, paragraph 2, permits 
the seizure of privately owned arms and munitions factcries and other 
establishments manufacturmg war material, as well as the exploitation of 
private railroads and their equipment, the private character 3f this property 
requires that it be restored at the end of the war and excludes it from con- 
sideration as lawful booty.2 The same quality prevents ar occupant from 
taking possession of funds or securities found in the treasury of the private 
railroad and belonging to it.? Such was in fact the express holding of the 
Franco-German Mixed Arbitral Tribunal. in the case of Compagnie des 
Chemins de Fer du Nord v. Germany *° where seizure of the Company’s railway 
as a means of transport was upheld as compatible with Article 53, paragraph 
2, but not seizure of the Company’s funds and cask. Even the German 
General Staff’s Ariegsbrauch im Landkriege ?! acknowledged that the seizure 
of cash, funds, and realizable securities permitted under Article 53, is limited 
to those not belonging to municipalities, communes, or private individuals. 

Where the ownership of property is unknown or where there is any doubt 
as to whether it is public cr private property for purposes of seizure as war 
booty, the Rules of Land Warfare (which, it should be observed, constitute _ 
the governing doctrine for armies of the United States in the field), cate- 
gorically states that such property should be treeted as public property until 
‘ownership is definitely settled (paragraph 322). With this doctrine should 
be considered the ruling of the Hungarian-Yugos.av Mixed arbitral Tribunal 
in Collac v. Yugoslavia to the effect that pieces of machinery, left behind at 
the approach of the enemy, cannot automatically be ecnsidered as war 
booty, but that it has to be ascertained whether they belong to a private 
person who, having tempcrarily abandoned them, has not relinquished his 


16 A, Latifi, Effects of War on Proverty, p. 30. ' i Rolin, 3§ 523, 528, and 530. 

28 See Ferrand, Des Réquisitions en matière de Droit International Publis, p. 176; Mérignhace, 
Le Droit des gens, et la Guerre de 1914-1918, Vol. IJI, p. 608. 

1 Rolin, § 530. 

209 Recueil des Décisions des Tribunaux Arbitraux Mixies, p. 37, at p. 72. 

2 Morgan, ed., p. 160. 
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rights of ownership; or whether they formed part of the equipment of the 
enemy army or were at least in its use.” 

Text-writers have generally condemned as a violation of Artiole 53 (and 
the customary principles of international law which that article codifies) 
Germany’s action in World War I of seizing and transferring the funds of 
the Banque Nationale of Belgium, « private institution, to the German 
Imperial Bank. Among other recognized German violations in that war 
were the seizure and carrving cff to Germany of live stock, and particularly 
horses and cattle, in the occupied portions of France and Belgium; the 
dismantling of factories and workshcps in Belgium and Northern France, 
as well as the carrying away of machinery and tools to Germany * and the 
tearing up of tracks of various privately owned Belgian railroads, the rails 
of which were transported to Polard for construction of military railways.” 
Removal of the tracks of a public railroad would also violate international 
law, since this exceeds the mere right of usufructuary given over immoveable 
property.2” More controversiel is waether an occupant may appropriate 
the rolling stock of state-owned railways. Some writers take the position 
that railroad rolling stock is an integrel part of the land, and must therefore 
be treated as immoveable property; ? others hold that there is no obligation 
to restore rolling stock of this categcry which an occupant may have re~- 
moved.. Thus Feilchenfeld states: 


An obligation to restore is enced in paragraph 2 of Article 53 for 
privately owned rolling stock, but it is deliberately omitted in para- 
graph 1, which deals with state property. 


Such is also the viewpoint of the great Max Huber who concludes that state 
rolling stock may be disposed of by the enemy who seizes it, as he sees fit. 
This position is corroborated by the fact that at the First Hague Conference a 

29 Recueil des Décisions des T.A.M. (1980), p. 195. And see Schwarzenberger, Inter- 
national Law, Vol. I, p. 272. In Mazzoni c. Finanze dello Stato, the court rejected an argu- 


ment that stocks and bonds which had beea left behind by their owners in Italian territory 
occupied by Austro-Hungarian troops, were Lcble te seizure as res nullius or war booty: 


Annual Digest of Public International Law Cases, 1927-1928, Case No. 384; also G. H. Hack- - 


worth, Digest, Vol. VI, p. 403. 

23 J, W. Gamer, International Law and the World War, Vol. II, pp. 180-181; E. Feilchen- 
feld, The International Economic Law of Belligerent Occupation, p. 38. 

24 Oppenheim, § 143a; and Garner, § 395, 

25 Garner, § 396, who points out that althouzn Article 53 “allows, subject to restoration 
and indemnity for its use, the seizure of war material belonging to private persons, it does 
not authorize the seizure and exportation by the occupying belligerent of machinery and 
implements used in the industrial arts.” See also note 7 above. 

2 Work cited, § 397. 

27 Rolin, § 555; Holland, Law of War on Lanz, par. 115. 

28 Rivier, Principes de Droit des gens, Vol. II p. 311; Mérignhac, Vol. ITI, p..612. 

29 Work cited, p. 54. 

39 Revue Général de Droit International Publice, 1918, p. 669. Accord: Von Stein, Le droit 
tnternaticnal des chemins defer en temps de guerre in Revue de droit international et de législation 
comparée, Vol. 17, 1885, pp. 543 and ff. 
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proposal by Switzerland that state TANWAY material should be returned at the 
end of hostilities, was rejected.*- 

One other vexatious problem that has arisen uncer Article 53 relates to the 
extent of the occupant’s authority to appropriate “‘realizable securities” 
which are strictly the property of the state. Specie, paper money,:and bul- 
lion belonging to the state can, of course, be appropriated, and the right to 
collect taxes, dues, and tolls is admitted. More complcated is the question 
of the occupant’s right to collect debts owing to the legitimate sovereign when 
evidenced by written instruments such as bonds, negotiable instruments and 
similar securities, or ordinary debts not so evidenced. Bearer instruments 
belonging to the legitimate sovereign may be appropriated as booty by the 
occupant. He may not, however, sell securities payable to the legitimate 
. government or its order since the occupant is not the legal successor to the 
legitimate government and is therefore incapable cf passing title to such 
securities.” | 

On the collection of debts, whether evidenced by instruments payable to 
the legitimate government ov order, or arising from a contract, there is consid- 
erable controversy. It is generally agreed, however, that the phrase, “‘re- 
alizable’’ securities refers tc matured debts and that an occupant may law- 
fully collect all debts due to the legitimate government which have matured 
during the period of occupation. But payment of a debt before maturity 
may not be required.” 

The general principles of the Hague Regulations summarily sketched 
above may seem in strange contrast to some of the practices followed by the 
belligerents during the course of the recent conflict and thereafter. When to 
the ordinary complexities of the booty problem are super-added the provi- 
sions of the Potsdam Declaration on reparations claims,** bewilderment is 
still further intensified. For example, Part IV of that Declaration specifies 
with respect to reparations from Germany that: | 


*t Scott, J. B., ed., Proceedings of the Hague Peace Conference of 1899, p. 67. 

2 Westlake, International Law, Vo.. II, p. 114; Huber, work cited, pp. 664, 665. 

33 Hershey, The Essentials of Public International Law, p. 620; Bordwell, The Law of War, 
p. 324; Huber, work cited, pp. 664, €69, 670. 

3 One of the primary difficulties with the Potsdam provisicns on reparations is that no 
attempt wes made to distinguish between external assets which were properly German, 
and those which had been seized wrongfully by the Germens from other nations during the 
war. For example, when the Nazis invaded Austria they appropriated most of the capital 
equipment of that country. At Potsdam it was provided that Soviet reparations claims 
were to be met by removals from the Soviet zone and “fram appropriate German external 
assets” (IV, 1). Coupled with this was a renunciation by the United Kingdom and the 
United States of all claims “to German foreign assets in . . . Eastern Austria” (IV, 9). 
Under this language the Soviet Government has sought to justify its seizure—as Ger- 
man external assets—-of property stolen from the Austrians by Germany. More meticulous 
draftsmanship might possibly have avoided both a serious source of friction and the re- 
sultant injustice to Austria. Sse this Journan, Vol. 39 (1945), Supplement, p. 245, at 
pp. 251-253. ! 
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‘In addition to the reparations to be taken by the USSR from its own: 
zone oI occupation, the USSR shall receive additionally from the 
western zones: 

(A) 15 per cent of such usable and complete industrial capital equip- 
ment, in the first place from the metallurgical, chemical, and machine 
manuf acturing industries, as is unnecessary for the German peace 
economy and should be remcvei from the western zones of Germany, 
in exchange for an equivalent value of food, coal, potash, zinc, timber, 
clay products, petroleum products, and such other commodities as may 
be agreed upon. 

(B) 19 per cent of such industrial capital equipment as is unnecessary 
for the German peace economy and should be removed from the western 
zones, to. be transferred to tke Soviet Government on reparations 
account without payment or exthange of any kind in return.® 


Clearly if property disposals under these provisions are to be regarded as law- 
ful it must be either (a) because they fall within the category of reparations 
properly so-called (prior, it may be observed, to the existence of formal treaty 
clauses thereon) or (b) because they constitute a transfer of property over 
which the Allies have jointly or severally acquired the sovereign right of dis- 
position. Under no view can they be justified as an application of the inter- 
national law of booty. 

These considerations must be kepż in mind when final appraisal is made of 
the Potsdam approach. Without disregarding its full legal implications, the 
question of general principles nevertheless remains important, for issues con- 
tinually arise not only concerning the validity of seizures as between the Al- 
lies themselves and third parties but also with respect to the propriety of 
booty seizures by the Axis forces during their regime of occupation in Europe. 
As has already been observed, whatever departures from the Hague Regula- 
tions may have appeared necessary to the Allies may be legitimated, as be- 
tween themselves and the vanquished powers, by specific covering provisions 
in the peace treaties. Such provisions would, of course, be ineffectual to 
extinguish the rights of non-contraczmg third States whose subjects may have 
suffered damages due to violaticns of international law. 

ALWYN V. FREEMAN * 


AMERICAN MILITARY GOVERNMENT COURTS IN GERMANY 


American Military Government Courts have been in operation in Germany 
since September, 1944. Little puslicity has been given to their composi- 
tion, Jurisdiction, powers, and procedure. Their influence upon the democ- 
ratization of Germany has probably been very great since the courts, above 
all German institutions pricr to the Nazi regime felt the greatest impact of 
the National Socialist program. Particularly in the courts did the fullest 


& Same, p. 252. e l 
* Of the Michigan Bar. Nothing in the present note necessarily represents the views of 
any government agency. l 
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realization of the loss of their rights come to the German people.! Rights 
guaranteed by the Weimar Constitution were rendered complstely meaning- 
less by the inability of the citizen to enforce them before the Nazified courts. 
Equality before the law became a forgotten concept, and the group to which 
a person belonged determined his status before the law and publie authority.” 

The complete bewilderment of the average German during legal proceed- 
ings before our Military Government Courts has been commented upon by 
many Legal Officers in the field. The two ideas which were most startling 
to the defendants were the opportunity afforded th2m to be heard and to say 
what they wished, without fear or compulsion, and the right accorded them 
to present evidence and witnesses on their own behalf. In a very considera- 
ble number of cases in rural areas of Bavaria the only answez elicited from 
the defendant upon being asked “How do you plead?” was “Tch war nie bei 
der Partei” (I was never in the Party).3 

Immediately after the entry of the Allied Forces into Germany in entei 
ber, 1944, the Supreme Commander, General Dwight D. Eisenhower issued 
Proclamation Number 1,* Law Number 1,5 Law Number 2,5 and Ordinance 
Numbers 1? and 2.8 Proclamation Number 1 announced the establishment 
of the Military Government of Germany and stated certain of the aims of the 
occupying forces.* It announced the vesting of supreme legisletive, judicial, 


1 These observations are based upon the study of voluminous records of German Civil and 
Criminal Courts made by the author in the course of his work as a Criminal Investigator, 
Legal Officer, Chief of the German Courts Branch, and chief of the Militery Government 
Courts Branch, Legal Division, Office of Military Government for Favaria. 

. *W. Ebenstein, The Nazi State, New York, 1943, Chap. V, p. 69. 

3 The author made these observations during almost a year’s service as member of various 
Military Government Courts. The reason for the average defendant’s actitude becomes 
quite clear in view of the conditions existing in the courts under the Nazi regime. If a non- 
Party member commenced any type of litigation, against a Party member tha Party member 
generally prevailed regardless of the merits. If he did not prevail the judge was generally 
disciplined and/or removed. - 

4 Military Government—Germany, Supreme Commander’s Area of Gaol, Proclama- - 
tion No. 1, Military Government Regulations 23-200. Hereafter, Military Government 
‘Regulations will be cited as MGR. The Military Government Regulatioas supersede all 
other directives and manuals and constitute the governing lew for the occupation of the 
United States Zone of Germany: MGR 1-103. 

6 Military Government—-Germany, Supreme Commander’s Area cf Cont-ol, Law No. 1, 
“ Abrogation of Nazi Law,” MGR 23-201. 

¢ Military Government—Germany, Supreme Commander’s Area of Control, Law No. 2 
“German Courts,” MGR 23-202. 

7 Military Government—Germany, Supreme Commander’s Area of Control, Ordinance 
No, 1, “Crimes and Offenses,” MGR 23-214. : 

8 Military Government—Germany, Supreme Commander’s Area of Control, Ordinance 
No. 2, “Military Government Courts,’ MGR 23-215. 

°? The Allied Forces serving under my command have now entered Germany. We come 
as conquerors but not as oppressors. In the area of Germany occupied by tke forces under 
my command we shall obliterate Nazism and German Militarism. We shall overthrow the 
Nazi rule, dissolve the Nazi Party and abolish the cruel, oppressive, and discr minatory laws 
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and executive authority within the occupied territories in General Eisen- 
hower as Supreme Commander of the Allied Expeditionary Forces and as 
Military Governor. CAI Ge German courts within the occupied territories were 


suspended and notice was given that Military Government Courts would be 
established for the punishment of offenders.!° Law N umber 1" abrogated 
certain Nazi laws, and Law Number 2 ordered the temporary suspension of 
German ordinary and administraiiv2 courts, as well as the dissolution of 
speciel and party courts and tribunsls, and provided authority for the re- 
opening of the ordinary civil and criminal courts when and to the extent 
specified by the Military Government. Ordinance Number 1 set up a 
series of 43 offenses against the Milisary Government, the first 20 of which 
could be punished by any sentence up to and including death.“ Ordinance 
Number 2 ® established the Military Government Courts and set forth their 
jurisciction, composition and powers and provided for the promulgation of 
rules of procedure. ; 

( Ordinance Number 2" established three types of Military Government 
Courts:Summary, Intermediate, and General. Summary Courts can impose 
any lawful sentence up to and inclidmg imprisonment for one year and a fine 
up to one thousand dollars (10,900 Reichsmarks). Intermediate Courts 
can impose a prison term up to and including 10 years and a fine of ten 
thousand dollars (100,000 Reichsmazks). General Courts may impose any 
lawful sentence including death.!” } 


and institutions which the Party has created. We shall eradicate that Germar: Militarism, 
which has so often disrupted the peace of che world. Military and Party Leaders, the 
Gestano, and others suspected of crimes anc. atrocities will be tried and, if guilty, punished 
as they deserve.” 

loc * * Military Government Courts will be established for the punishment of offenders. 
.. . All German courts * * * within the >scupied territory are suspended. The Volks- 
gerichthof, the Sondergerichte, the SS Police Courts and other special courts are deprived of 
authority throughout the occupied territory. Reopening of the criminal and civil courts 
* * * will be authorized when conditions permit.’’ 

Above, note 5, 12 Above, note 6, 

13 Above, note 7. This Ordinance is divided into two Articles. Article I deals with capital 
offenses and includes such crimes as espionage, sabotage, armed attack on or resistance to the 
Allied Forces, unlawful or unauthorized possession or use of firearms, ammunition, or explo- 
sives, plunder, pillage or looting, and other3. Most of the prosecutions under this Article 
have been for unlawful possession cf firearms. 

Article IT lists the offenses which are punishable by any penalty other than death. They 
include disobedience of any proclamation, law, ordinance, notice or order of she Military 
Government, circulation without = permit, failure to be in possession of a valid identity 
card, bribery, corruption or intimidation of members of or persons acting on behalf of the 
Military Government, unauthorized possession or control of property of the Allied Forces, 
knowingly making any false statements to any member of the Allied Forces in a matter of 
officiel concern, false assumption of authority from the Allied Forces or wrongful possession 
or control of an Allied uniform, resistmg arrast, etc. 

14 There have actually been very few deash penalties imposed by Military Government 
Courts. More serious offenders have been sentenced to prison terms of from tan to twenty 
years. . 18 Above, note 8. 18 Above, note 7. ° 17 Above, note 8, Art. III. 
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Within the limits of the powers of any court both a term of imprisonment 
and a fine may be imposed for the same offense and a further term of impris- 
onment within the powers of the court may be imposed upon default of pay- 
ment of the fine.!8 In addition to or in lieu of sentence of fine, imprison- 
ment, or death (within its powers) a Military Government Court may make, 
such orders with respect to the person of the accused and the property, 
premises, or business involved in the offense as are appropriate and author- 
ized by the Rules of Military Government .Courts. The court has power 
to impound money or other objects, grant bail and accept and forfeit secu- 
rity therefore, order arrest, compel the attendance and orcer the detention of 
witnesses, administer oaths, punish for contempt, and such other powers as 
may be necessary and apprcpriate for the due administration of justice.’ 
Where an offense is charged under the laws of the cecupied territory, or any 
part thereof, the punishment which may be imposed i is not limited to the 
punishment provided by such laws.? 

All persons arrested for an oense are brought, as soon as practicable, 
before a Summary Court. The Court then holds a preliminary hearing 
into the nature of the offense charged and directs the defendent to plead. If 
the defendant pleads guilty, the Court will hear such statements for the 
prosecution and defense and such evidence as it requires to enable it to 
determine the sentence to be imposed. If it has power to impose adequate 
punishment, it will proceed to sentence at once? If, however, it is the 
opinion of the Summary Court that a sentence should be imposed in excess 
of its powers, it will report the case to the Legal Officer of the next higher 
Military Government echelon for reference to the appropriate Intermediate 
or General Military Government Court. In the event of a plea of not 
guilty, the Court, either by way of preliminary hearing-or as a part of the 
trial, hears such statements for the prosecution and the defense and such 
evidence as it requires to enable it to determine: 1. whether the case should 
be referred for trial to an Intermediate or General Court, either because of its 
own lack of power to impose adequate sentence in the event of conviction or 
for. any other reason; ‘and 2. whether there is sufficient substance to the 
charge to justify a trial thereon by any court. The Summary Court can 
then either dismiss some or all of the charges (whether or nat it would have 
had power to impose sufficient punishment in the event of a conviction); 
report the case to the Legal Officer of the next higher echelon for reference 


18 Above, note 8, Art. ITI, par. 3(d); MGR 5-331c. 

19 Above, note 8, Art. ITI, par. 3(e); MGR 5-331d(1). 

20 Above, note 8, par. 3(f)} MGE. 5-83le. Thus where a German citizen is tried by a 
Military Government Court for violation of a section of the German Criminal Code, such as 
theft from another German, or black market activities, and the German Code provides for 
punishment of one year for that offense, the Military Government Court is not bound by the 
limitation contained m the German Cod2, but may impose any sentence within the limits of 
its own powers. 

a MGR 5-324,1. 2 MGR 5-325, 23 Above, note 22, par.b. 
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to the appropriate Intermediate or ‘xeneral Court; or it may retain the 
charges and proceed with the case.” 

A. brief discussion of how this systeza actually operates in terms of a case 
might prove helpful in explaining it. Let us assume that a defendant is 
arrested and charged with the unlawful possession of a firearm. He is 
brought before the next session of the nearest Summary Court in that juris- 
diction. At the preliminary hearing tae court would only be interested in 
the testimony of the arresting poiice officer, whether civilian or military, 
with respect to the circumstances of the arrest:—the receipt of information 
to the effect that defendant possessed a weapon; the house search and subse- 
quent discovery of the weapon hiddez in the barn, and defendant’s failure 
to have a permit to be in possession ci this weapon. Since this is a type of 
case which falls among the capital czimes listed in Ordinance Number 1,” 
and since there may be a possible security threat to the occupying forces, 
the case is clearly onein which the Summary Court has insufficient power to 
sentence. On the other hand, if s defendant is charged with black market 
operations of a, serious nature, the action taken by the Court may vary with 
the circumstances. For example, if black market operations are very infre- 
quent- in the area where the cours is sitting, the Court may decide that a 
sentence of six months imprisonmenz will suffice. If, however, there are a 
large number of black market operations and the situation is getting out of 
control, the Court may decide that the one year limitation upon its power is 
insufficient to set a proper example. The case will then be referred to a 
higher couri, generally an Intermedicta Court in such case, where a sentence 
of up to 10 years may be imposed. 

Military Government Courts heve jurisdiction over all persons within the 
occupied territory except members 97 the United States Forces, members of 
the Forces of the United Nations, recovered military personnel of the United 
Nations who are subject to their respective service laws, and such other 
persons as may be specifically removed from their jurisdiction by the order 
of a Director of a Regional (State) Cfiice of Military Government or higher 
authority.“ They have concurrent jurisdiction with Courts martials and 


4 MGR 5-326b, c. The court, even if it dacides to report the case for reference to a higher 
court, may receive evidence for the record i- there is doubt of the future availability of wit- 
nesses. ‘This provision is important, since there is often a considerable lapse of time between 
the preliminary hearing in the Summary Couri and the trial in the higher court. Having 
perpetuated the testimony in the Summarr Court, the higher court can proceed with the 
trial of the accused before it, even thcugh important witnesses are no longer available. 
MGR 5-328 provides that the record of any evidence taken in the Summary Court will be 
made available to the Intermediate or General Court, and if any witness is unavailable, the 
Intermediate or General Court may, afier hearing the prosecution and defense, receive in 
evidence the record of his testimony in the lower court. 

% Above, note 8. 

* MGR 5-300.2. To clarify the cham of command, the Military Governor, who is also 
the Theater Commander, i3 the suprem2 authority in the United States Zone of Germany. 
His authority is delegated to the Directors of the Regional or State Offices of Military Gov- 
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military commissions over civilians serving with the United States forces who 
` are-subject to military law. 

American Military Government Courts have relinquished jurisdiction to 
try Soviet citizens living in the United States Zone2’ Except where the 
offense is committed against United Nations nationals or property or where 
_ itis of such a nature that an immediate trial must: be held in order to main- 
` tain law and order, all liberated Russian nationals who commit an-offense, 
too serious to be dealt with administratively, must be delivered, together 
with a file showing the charges and evidence against them, to the nearest 
Soviet Repatriation Representative for dispositicn.2? If such persons -are 
tried by a Military Government Court, after final action has been taken on 
the case, the-offender must then be delivered to the nearest Soviet Repatia: 
tion Representative with a copy of the case record.3® 
. Military Government Courts have jurisdiction over all offenses com- 
mitted in the United States: Zone against the legislation enacted by the 
Military Government,” the existing German law. and the laws and usage 
of war. Although the Military Government Regulations make no mention 
of the jurisdiction of Military Government Courts over German civil litiga- 
tion, it is submitted that they would have such jurisdiction if the Theater : 
Commander chose to exercise it. However, it is readily apparent that. 
Military Government Legal Officers are not equipped to determine disputes 


ernment, of which there are three—Greater Hessen, Wiirttemberg-Baden ‘and Bavaria. 
Recovered mititary personnel of the United Nations are former prisoners of war of the-Ger- 
man army. See below, note 34. $ 

. 2s MGW 5-300.2, ; 

27 MGR 5-383.1. 

-28 In some instances, Repatriation Officers and UNRRA officials in charge of Displaced 
‘Persons Camps impose administrative penalties upon recalcitrant inmates, usually by way 
of depriving them of certain privileges, such as.passes;~.- 

2 Above, note 27. At the Yalta Conference it was ‘agreed thet Russia would relinquish 
its- jurisdiction over American nationals in its zone and the. United ‘States would afford like 
treatment to Russian nationals in the United States zone. 

3 Above, ncte 27. Displaced Persons, other than Soviet Citizens who eommit offenses, 
may be tried and punished by an appropriate Military Government Court. MGR 5-383.2. 

Displaced Persons are defined as “civilians located outside the national boundariés of 
their own country by reasons of war who are: a) desirous bus unable to return. home or to 
find homes without assistance; or b) to be returned to ex-enemy territory”: MGR 20-100. 
United Natiors Displaced Persons are displaced persons of the United Nations and asso- 
ciated nations: MGR 20-100.1. Persecutees assimilated in status to United Nations Dis- 
placed Persons are 1. persons whose loyalty to the Allied cause is established; 2. neutral dis- _ 
placed persons as authorized; and 3. stateless persons, MGR 20-201a. 

. 4 Military Government legislation ccnsists of proclamations, laws, ordinances, notices, 
directives, orders, and regulations. MGR 5~-100a-h. 

2 MGR, 5~300.3. = ` 

33 tí At his discretion, the theater commander may confer Jurisdiction upon military ... 
courts to hear and determine civil cases o? may establish separate courts for such cases ... ”’, 
War Department.Field Manual 27-5, December, 1943, “Miigary Sees pnd Civil 
Affairs,” par. 42e, pp. 53, 34. ' 


en 
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arising out of German Civil Law, snd no attempt has been made to exercise 
such jurisdiction except in cases where the determination of some provision 
of the German Civil Code was necessary to a finding of guilt or innocence. 
This has arisen in connection with charges of theft, where a determination 
of the title to property was necessary in order to determine the guilt or 
innocence of the defendant. - Recently the Military Government Courts’ 
jurisdiction kas been enlarged to include civil controversies arising out of the 
ownership or operation of automobiles by Americen nationals.*4 However, 
the exercise of this jurisdiction has been temporarily held in abeyance due to 
technical problems which must first be resolved.* 

All members, of Military Government Courts must be officers of the 
Allied Forces or civilian Military Government officials of United States 
citizenship. Ordinance Number 237 provides that General Military Courts 
shall consist of not less than three members. Intermediate and Summary 
Courts consist of one or more members. Asa matter of practice, Summary 
Courts consist of only one member and Intermediate Courts are composed of 
two and sometimes three members, except where a member of the court is a 
lawyer, he may sit alone.. General Courts are composed of three lawyers, 
where they are available. Otherwise one member of the court is always a 
lawyer and serves as legal adviser to the president.’ 

Any officer, enlisted man, or civilian acceptable to the court or to the 
appointing authority may serve as prosecutor. For the purpose of com- 
puting the number of members necessary for a quorum of any court as 
provided in Ordinance Number 2,# the prosecutor is not considered a mem- 
ber of the court, nor can persons serving as prosecutors be members of the 


31 On May, 21,1946, the Military Government. promulgated Ordinance Ne. 6, which set 
up a Military Government Court for Civil actions to adjudicate controversies arising out of 
the ownership or operation of automcbiles by American nationals. This court; composed 
of three lawyers, will have headquarters at Stuttgart, but will sit in various places as the 
occasion demands. .See “Monthly Report of the Military Governor, Military Government 
of Germany, U. S. Zone,” 20 June 1946, No. 11, A. 6. 

= The immediate problem involves surrency and exchange difficulties. 

3 Above, note 8, Art. IV, par. 4. 3 Above, note 8. 38 Above, rote 8. 

3 There is generally a Summary Coart in each County in the United States Zone. Since 
all cases come before this court in the frst instance for a preliminary hearing the work of the 
Summary Court is far greater in volume than that of the other two courts. Two or three 
Intermediate Courts and one Genera: Court usually sit in the same area as twenty-five to 
thirty Summary Courts. The letter have a larger personnel but this advanzage is reduced 
by the stricser evidentiary requirements and th2 necessity for formal recorcs in the Inter- 
mediate and General Courts. 

During the period from October 10, 1945, to January 31, 1946, 35,318 persons were tried 
- by Summary Courts in the United States Zone, exclusive of Berlin. Of this number, 29,300, 
or 83 percent, were convicted. Durmg the same period Intermediate Courts tried 921 
persons, of whom 606 or 64 percent were convicted, and General Courts triec. 229 persons, of 
whom 137, or 60 percent, were convicted. Mcnthly Report of the Military Governor, U. S. 
Zone, Legal and Judicial Affairs, 20 April 1946, No. 9, p 4. 

40 Above MGR, 5-304. | i Above, note 8, 
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court at that particular trial. A member of the court who serves as prose- 
cutor cannot take part in any of zhe court’s deliberations in that proceeding.” 
- All types of courts may be eppointed by the Director of any Regional 
(State) Office of Military Government.“ Previously, Regional Directors 
had delegated their power to appoint Summary Courts to tae commanding 
officers of Regierungsbezirk “ detachments. Since June, 1946, however, all 
appointments are made directly by the Regional Headquarters.*® 

Ordinance Number 2,** whish guarantees certain rights to accused persons, 
provides that every accused shall be entitled to have, in advance of trial, a 
copy of the charges upon which he is to be tried; to be presen; at his trial, to 
give évidence and to examine or cross-examine any witness; to consult a 
lawyer before trial and to conduct his own defense or to be represented at the 
trial by a lawyer of his own choice, subject to the right of the court to debar 
any person appearing before the court; in any case in whick a sentence of 
death may be imposed, to be repr2sented by an officer of the Allied Forces, if 
he is not otherwise represented; to bring with him to his trial such material 
witnesses in his defense as he may wish, or to have them summoned by the 
court at his request, if practicable; to apply to the court for an adjournment 
where necessary to enable him to prepare his defense; to hav2 the proceed- 
ings translated, when he is otherwise unable to understand the language in 
which they are conducted; and ir the event cf conviction, within the time 
fixed by the Rules of Military Government Ccurts, to file a petition setting 
forth the grounds why the finding and sentence should be set. aside or 
modified.‘ 

Every Military Government Court case record, where review is not 
required, is administratively examined by a Legal Oficer on the staff of the 
Appointing Authority for the purpose of securing proper functioning of the 
courts and uniformity of procedure and sentences and recommending review 
of cases requiring corrective action. 

“ MGR 5-333.1. s MGR 5-801.1, 

i A Regierungsbezirk is en intermediate governmental district which, under German gov- 
- ernmental procedures, enforces locally th State and National policy. Since no national 
government now exists in Germany, the State is the highest level of government. Military 
Government echelons were created at both State and Regierungsbezirk level 

8 Effective June 30, 1946, Regierungsbezirk functional Military Government teams have 
ceased to exist and legal functions previous.y performed at that level were transferred to the 
Regional or State Offices or Military Government. 

4 Above, note 8. 

47 These rights are printed on the reverse side of the s1mmors aa charge sheet forms, | 
copies of which are served upon the accused in advance of' trial. 

It is worthy cf note that an accused is rot permitted to be sworn, either during his pre- 
liminary hearing or when he takes the stand, if he elects to testify: MGR 5-327, 354.6. How- 
ever, he has no privilege against self-incrimination and the Cours is not permitted to warn 
him that he is not required to answer questions when put to him. He will not be compelled 
to answer questions nor may he be sentanced for contempt for refusing to answer. Upon a 
refusal to answer any questions the Court mey draw an unfavorable inference: MGR 5-354.5. 

48 MGR 5~310.1. 
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There is no provision for app2al, as sich, from the Judgment of a Military 
Government Court. The accused is, however, entitled to a review in every 
case where the sentence imposed is imprisonment n excess of one year or a 
fine, forfeiture, or other deprivation of property exceeding 10,000 Reichs- 
marks; where the death sentence is imposed; where a petition for review has 
been fled; and in any other cas2.in which the Legeal Officer on the staff of the 
Appointing Authority recommends review.*® 

The Appointing Authority (Regional Director) is the reviewing authority 
for every Military Government Court case for which review is required.* 
He generally designates the Chief Legal Officer om his staff to act for him in 
the exercise of all or part of his powers as Reviewing Authority, except the 
power of review in cases wher2 a sentence of dezth has been pronounced.*! 
The usual procedure is for the Reviewing Authority to submit every record 
of trial to be reviewed to a Military Governmen;s Legal Officer on his staff 
before he acts upon it. ‘The Theater Commander can review any case at 
any time and his confirmation is required before a death sentence can be 
carried out. 

The American Military Government ANT aze functioning efficiently in 
Germany at present. Their future success is largely dependant upon a 
steady flow of qualified legal personnel. That the continued efficient 
administration of these Courts in. Germany can do more to make the 
German people realize and apprec:ate the benefits of a democratic way 
of life than lectures, publications, racdio-broadcasts and similar propaganda 
mediums. 

Eur E. NOBLEMAN * 


THE LEGAL STATUS OF GERMANY 


In Rex vs. Bottril, ex parte Küchənmeister she King’s Bench Division 
of the British High Court of Justice? had to dacide the question whether 
Germany still existed as a state, whether there was still a German nation- 
ality, and whether there still was a state of war between that country and 
the United Kingdom.’ The facts of the case were that an interned Ger- 
man national, who had resided in England for some time, but had never 
been naturalised, applied for a writ of habeas corpus. His contention was 
that as the German Government had ceased to exist there was no German 


4 MGR 5-31L.1. A permanent Clemency Board was sət up in June, 1946, with authority 
throughout the U. 8. Zone to grant pardon, parole, or amnesty. Ses “Monthly Report 
of the Military Governor’, Military Government of Germany, U. S. Zone, 20 June 1946. 

50 MGR 5-311.2. 5t Above, note 50. 8 Above, note 50. 

53 Above, note 50; MGR 5-312.1, 312.2. \ 

* Department of J ustice; nothing in this rote should be regarded as representing the views 
of the United States Government or the Department of Justice. 

1 [1946] 1 All E.R. p. 685. ? Lord Goddard, _L.C.J., Croom-Jchnson and Linskey, J.J. 
3 See Kelsen, “The Legal Status of Germany. adcordiag tò the Declaration of Berlin”, 
in this JOURNAL, Vol. 39 (1945), No. 3, p. 518. 
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state, and, therefcre, there was no one with whom Great Britain was at- 
war.‘ The present legal status of Germany was relevant because it is 
-an established rule of English law, which was also fcllowed in the present 
case, that an alien enemy interned by the Crown was debarred from 
applying for a writ of habeas corpus, and the court hed no power to grant 
a writ. 

The EE E who appeared for the Crown, furnished the court 
with a certificate from the Foreign Secretary of tte United Kingdom 
which stated :— 


(1) Under paragraph 5 of the preamble to the declaration dated June 
5, 1945, of the unconditional surrender of Germany, the Governments . 
of the United Kingdom, the United States of America, The Union of 
Soviet Socialist. Republics, and France, assumed “supreme authority with 
respect to Germany, including all the powers possessed by the German 
Government, the High Command, and any state, municipal or local 

- government or authority. The assumption for the purposes stated 
1 the said authority and powers does not affect the annexation of 

any.” 

(2) That in consequence of this declaration (Germany still exists ag a 
state and German_nationality as a nationality; but the Allied Control 

Omission are the agency through which the government of Germany 
is carried on. eee 

(3) No treaty of peace or declaration of the allied powers having been 
made terminating the state of war with Germany, His Majesty is still 
in a state of war with Germany, although, as provided in the declara- 
tion of surrender, all active hostilities have ceased. 


The Court held that it had no right.to go behind the certificate and that 
it was bound to take it that ‘at this present moment” {the case was heard 
on April 3, 1946) there was a state of Germany, the government of which 
was being conducted by the allied powers, but that Great Britain was still 
in a state of war with Germany. 

Counsel for the applicant submitted that matters of law arose upon the 
Foreign Secretary’s Certificate and that it was for the couct to decide whether 
or not Germany stil existed as a State. The well-known case of Duff De- 
velopment Co. Lid. vs. Government of Kelantan * was, however, authority for 
the proposition that the statement by the Executive was pmams¢ on the 
court. In that case Lord Finlay had said: ° 


here is no ground for saying that because the question involves consid- 
erations of law these must be determined by the ccurts. ‘The answer 
Of the King, though the appropmate department, settles the matter - 
Whether it SCSEREE on fact or on aw 


“GON SCHWELB* 


UN 





1 Same, at p. 521. ë [1924] A.C. 797. é Same, p. 815. 
* Of the Prague bar; author of works on international and military law; sometime 
member of the Czechoslovak Legal Council in London. 


CURRENT NOTES l 813 


LOCAL ENEMY ASSETS AND THE PARIS AGREEMENT ON REPARATION 


In any agreement between the Allies on the allccation of reparation bene- 
fits the value of enemy assets in each Allied country must be taken into 
account if the assets are retained as reparation. The Paris Agreement on 
Reparation from Germany,! which proceeds on this assumption, provides 
accordingly. Under the Agreement, signed b; eighteen countries, the 
United States, Great Britain, France, Albania, Australia, Belgium, Canada, 
Czechoslovakia, Denmark, Egypt, Greece, India, Luxembourg, the Nether- 
lands, Norway, New Zealand, South Africa, and Yugoslavia, each Govern- 
ment is to charge against its reparation share the Cerman enemy assets within 
its jurisdiction.2. Because of the amount of assets involved, the accounting is 
of material importance. 

The Paris Agreement, in addition to stating the principle, specifies how 
the charge is to be made. ‘The local assets are to be charged 


net of accrued taxes, liens, expenses of administration, other in rem 
charges against specific items and legitimate contract claims against 
the German former owners of such assets.’ 


Two kinds of debts may thus be deducted: iz rem charges and contract 
claims. Deduction of in rem charges would be justified even without express 
permission. The part of assets absorbed by sueh charges cannot be zalled 
an “asset” for accounting purposes. The delimitation of in rem charges 
will be governed by the law of the situs of the assets, in accordance with 
- well established principles of the law of Conflict of Laws.5 

With regard to the other deductible item: “legitimate contract claims — 
against the former owners o7 the assets,” the situation is more complicated. 
It was natural to permit the deduction of claims in the accounting for local 
enemy assets, as most of the signatory countries permit the payment of 
such claims. Of these countries there is noit one, however, which has 
limited the privilege to “‘conzract cleims,’’ as does the Paris Agreement for 
the accounting. Claims will therefore be paid which cannot be deducted 
under the Agreement. 

The question arises why the Paris Agreement has singled out “contract 
claims” and refused deduction of other claims. Tort claims are not less 
legitimate than contract claims. The explanation for the restrictive rule 
may perhaps lie in the fact that in the countries of the English Common 


1 Text in Department of Siate Bulletin, Vol. 14, No. 313 (Jan. 27, 1946), p. 114; below, 

Supplement, p. 117. . 
2 Agreement, Part I, Art. 6 A. 

3 Same. 

4See Feilchenfeld, Elrick, and Judd, ‘Priority Problams in Public Debt Settlements,” 
in Columbia Law Renew, Vol. 30 (1930), p. 1115, at p. 1120. 

5 Restatement, Conflict of Lews (1934), Sec. 265; Bustamante Code of Private Inter- 
national Law, Secs. 135, 420. See Nadelmann, “Bankruptcy Treaties,” in University of 
Pennsylvania Law Review, Vol. 93 (1944), p. 58, at p. 76 
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Law, for historical rather than rational reasons, unliquidated tort claims 
have long been excluded from consideration in the settlement of estates 
and in bankruptcy. distributions.6 English bankruptcy law still excludes 
from admission in bankruptcy “unliquidated: damages arising otherwise 
than by reason of a contract, promise, or breach of trust.” 7 The American 
law has freed itsef from the oldrule. Since 1934 awards under a work“ 
man’s compensation act are admitted and also tort claims based on negli- 
gence. when an aczion has been instituted prior to’ the filing of the bank- 
- ruptey petition.’ Leading American authors feel that even this dces not 
go far enough.’ In Civil Law countries tort. claims, even when ce 
dated, have‘never been excluded from proof. . 

Whatever the reason for the limitation of deductible dens to “contract. 
claims,” it is now necessary to define “contract claim” for the application 
of the Paris Agreement. . Some of the questions which will arise will lead. 
n substantial difficulties of interpretation. . Are quasi-contractual claims 

“contract claims”? Judgment claims based on an action in tort, are they 
not deductible? ~ Which is the correct decision when a claim is classified as 
‘“‘eontract claim” in one legal system, but notin another?. One may think 
of claims for unjust enrichment, for example. Their classification varies 
in the different legal systems and even in countries belonging to the same 
system.” 

‘For the purposes of the Teeme wiat iaw determines the. meaning 
„of “contract claim’? . The law of the situs.of the assets does not govern 
this question. If.for “in rem” charges the law of the situs is controlling, 
it is because. of the legal relationship between in rem charges and assets. 
No such relationship exists in.regard to unsecured claims. For the applica- 
tion of the Agreement, “contract claim” can have but one meaning. ° 

‘The Agreement i3 made in two languages, the English and the French. 
Both. texts are equally authentic. -The French text uses droit contractuel 
for “contract claim.” | If one gives “contract claim” the meaning it has. 
_ in the countries of the common law and drott contractuel the meaning pre- 
‘ vailing in civil law countries, it will appear that sometimes “contract claim” 
and sometimes droit contractuel has a broader meaning when it comes to thë 
classification of certain types of claims. 


6 Glenn on Liquidation (1935), p. 670. 7 English Bankruptcy Act, 1914, Sec. 30. 

8 U. S. Bankruptcy Act ‘of 1898, as amended, Secs. 63 (a) (6) and (7), 52 Stat. 873 (1938), 
11 U.S.C.A. Sec. 103 (Sapp. 1945). Collier on Bankpupiey, 14th ed., 1941, Vol. i, iia 
63.25. y 
® So Glenn, at p. 672. i 
10 Batthyany v. Welford, 86 Ch. D. 259 (887); Woodward, Quasi Contracts (1913). p. 4; 
` Planiol et Ripert, Droit Civil Français, Vol. VII, Secs. 752, 767; Gutteridge and David,.‘‘The - 
Doctrine of Unjustified Enrichment”, in Cambrdje Law Journal, Vol. V (1934), p.. 204;. 
Gutteridge and Lipstein ‘Conflicts of. Law in Matters of Vanwatane panohmeato, in 
Cambridge Law Journal, Vol. VII (1989), p. 80. 

u For the French text, see, Canada. Treaty Series, 1945, No. 23. 
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With regard to differences in the meaning of two treaty texts which are 
both authentic, the Permanent Court 3f International Justice, in the case 
of the Mavrommatis Concessions, stzted that ‘were two versions possess- 
_ ing equal authority exist one of whica appears to nave a wider bearing than 
the other, it is bound to adop the more limited interpretation which.can 
be made to harmonize with both versions and which, as far as it goes, is 
doubtless in accordance with the con xon intenticn of the pacties.” 2 This 
rule may control when it appears that “contract daim” and drott contractuel 
do not have the same bearing. Th- issue would be even more involved if 
it should develop that “contract claz” did not aave the same meaning in 
all English speaking countries and “het the iaw bf the othe: countries dif- 
fered on the meaning of drott contradvel or its equivalent. 

The signatories of the Paris Agre=ment were well aware af possible diff- 
culties in the application of the provisions of the Agreement which deal 
with external enemy assets. The Azrzement itself prescribes the formation 
of a.‘‘Committee of Experts in Mat- ers of Enemy Property Custodianship”’ 
with the assigned task.to overcome practical difficulties of law and inter- 
pretation.’ Recourse may possibl: ke had to this Committee for. ‘the defi- 
nition of ‘contract claim” —droit ce ntractuel. 

Each Government, under the Agreement. has the obligation to give to 
the Inter-Allied Reparation Agency created by the Agreement all informa- 
tion for which the Agency asks as to the value of the local assets and the 
amounts realized by their liquidaticn.* Ons mey expect that the account- 
ing will be required to be made vith specification of the deductions, as 
otherwise no control would be poss bk. 

The formal allocation of Germar reparation benefits is made by the As- 
sembly of the Inter-Allied Keparstion Agency. The Assembly allocates 
“in conformity with the provisions of the Agreement.” 15 Any contro- 
versy over the deductibility of a clin would have to be brought before the 
Assembly, as the deduction of a ncn-deductible claim would improperly 
reduce the share of the other countcies in repsration benafits. Decisions 
of the Assembly are taken by majority vote, each Government having 
one vote.}® 

It is a matter of conjecture wheter the accounting for the local enemy 
assets will lead to differences of consequence. Compared with the amounts 
involved in the allocation of otherxeparation itams, the question of the de- 
ductibility of a claim may appear unimportant. This should not detract, 
however, from the fact that the rue which mits deductible claims to ‘‘con- 
tract claims,” is an unhappy one. Not foundec in any generally recognized 


2 Judgment No. 2 in the Case of the Mavrommatis Palestine Concessions, P.C.IJ., 
Ser. A, No. 2, p. 19 (1924). See Hyde, ternational La», Boston, 1945 (2d. ed.), Vol. I, 
p. 1493. 

13 Agreement, Part I, Art. 6 F, + Fart I, Art. 6 B. 15 Part II, Art. 5. 
13 Part IT, Art. 6. 
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principle of law, the rule is bound to créate Gfficulties. Th2relore an effort 
should be made to obtain acceptance of a better rule for the agreement on 
reparation from Japan which is still to be concluded. 

The Paris Agreement on Reparation from ‘sermany, in dezlaring deducti- 
ble “legitimate contract claims against the German former owners cf the 
assets,” has made no distinction with respec- to the nationclity or place of 
residence of the holders of such claims, At the time of the Agreemen: this 
was in accord with the status of the law ir the various countries on the 
payment of claims out of local enemy assets! In the United States, under 
the Trading with the Enemy Act of 1917, chims may ba filed irrespective. 
of nationality or place of residence of the holder of the claima.'® This prin- 
ciple has now been abandoned in the United States. The recent amend- 
ment to the Trading with the Enemy Act prcvides that debt claims elhowa- 
ble under the Act shall indude only those of citizens of the United States- 
and of residents of the United States. 

Strong criticism of the exclusion of claims of non-resident friendly aliens 
can be anticipated, abroad and in the United States, but par%icularly in the 
countries signatories of the Paris Agreement At the Paris Conference a 
unanimous resolution was adopted promising equal treatment to the na- 
tionals ‘of all signatory countries “in the admiaistration of reconstrucsticn or 
compensation benefits for war damage to prop=rty.” 2° Whether or not this 
covers the admission of claims against local «nemy assets, the Conferance 
has gone clearly on record in favor of “equality of treatment” in reparation 
matters? ‘To exclude claims of non-resident ceditors from countries signa- 
tories of the Agreement, is not in accordance with the spiris of the Reso- 
lution. 

It may well be doubted that the new law is in the interest of American 
creditors in general, as they now face the risk of being exciudad in distribu- 
tions abroad as a measure o: retaliation. Wht may be gained here by the 
exclusion of claims of non-resident friendly aliens, is insignificant. The 
amount of such: claims is lass than two per cent of the toval amouns of 
claims.’ Particularly inopportune is the exeusion of claims cf creditors 
from countries which have signed the Paris Agreement,.as these claims 
are deductible under the Agreement, a 


17 Rabel, “Situs Problems in Enemy Property Mea-ures”’, in Law ard Contemporary 
Problems, Vol. 11 (1945), p. 118, ab p. 182; also In re W-skemann, 92 L. J. Ch. 349 (1£28). 

18 Trading with the Enemy Act of October 6, 1917, Ho. 9 (a), 40 Stat 411 (1917), 50 
U.S.C.A., App. No. 9. 
_ B New Section 34 (a) of the Act added by An Act to Amend the First War Powers Act, 
1941, Public Law No. 671, 79th Congress, 2d session Ciugust 8, 1945). Drafted before 
the adoption, at the Paris Conference, o? the Resolution on “Equal Trestment”. First 
introduced, as H. R. 5089, Dec. 20, 1945, Congressional R.cord, 79th Congress, First Session, 


- Vol. 91, No.-227, p. 12668. 


2 Unanimous Resolution No. 3, Department of State Exulletin, Vol. 14, No. 943 (Jan. 27, 
1946), p. 122. 
2 Sen. Rep. No. 1839, 79th Conzress, 2d Session (194(), p. 4. 
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The Resolution on ‘Equal Treatment” adopted by the Paris Conference, 
already mentioned, provides: 

In view of the fact that there are many special problems of reciprocity 
related to this principle, it is recoznized that in certain cases the actual 
implementation of the principle cannot be achieved except through 
special agreements between Signatory Governments. 

No guaranty exists, regarding the disposition of local enemy assets, that 

American creditors will receive their equal share everywhere. Some coun- 

tries may not permit payment of claims at all, others may give local credi- 

. tors preferential treatment. Some countries outside the Paris Conference 

group, as Argentina,” still retain in their general law local priority rules.” 

The unconditional admission in the United States of claims af foreign credi- 

tors, resident or non-resident therefore, appears unadvisadle. A proper 

way to deal with the situaticr, it seems, would be the admission of claims 
of friendly aliens on a reciprodity basis. 
Kurr H. Nave MANN * 


ARBITRATION BETWEEN THE NETHERLANDS AND UNITED STATES 
POSTAL ADMINISTRATIONS 


A dispute between the Postel Administration of the Netherlands and that 
of the United States concerning maritime transit rates applicable to mails 
carried by Dutch steamships in 1920-1928, was recently settled by arbi- 
tration! Article 25(1) of the Universal Postal Convention, signed at Ma- 
drid on November 30, 1920,? provides that “in case of disagreement be- 
tween two or more members or the Union as to the interpretation of the 
present Convention, or as to the responsibility imposed upon an Adminis- 
tration by the application oi this Convention, the question in dispute is 
settled by arbitration (jugement arb-tral). To that end each of the Ad- 
ministrations concerned chocses ancther member of the, Union which is 
not directly interested in the matter.” 3 

The dispute arose out of tae application of contracts made in 1904 and 


2 Bankruptcy Law No. 11.719 cf 1933, No. 7 
83 See Nadelmann, “Legal Treatment of Foreign and Domestic Creditors,” in Law and 
Contemporary Problems, Vol. 11 (1946), =. 696; same, “Once Again: Local Priorities in 
Bankruptcy”, in this Journnat, Vo.. 38 11944), b. 470. 

* Research Lecturer in Comparasive Lew, University of Pennsylvania. 

1 A dispute between the United Sates 2nd Norway concerning sea transit charges, claimed 
by the latter for services rendered in the years 1914 to 1919, was settled by arbitration in 
1926; see Manley O, Hudson, “ Arrerican-Norwegian Postal Arbitration,” in this JOURNAL, 
Vol. 20 (1926), p: 5384. That award was applied to similar pending disputes with Sweden 
and Denmark: Henry Reiff, “Enfercemezt of Multipartite Administrative Treaties in the 
United States,” in this JOURNAL, 701. 34 (1340), pp. 661, 673. 

2 Text in G. Fr. de Martens, Mcurear: Rezueil General de Traités, 3d ser., T. XV (1926), 
pp. 722, 737; see Manley O. Hudsor., International Legislation, Washington, 1931—, Vol. I, 
p. 520. 

$ The Convention of 1920 was later revised (at Stockholm in 1924, at London in 1929, and 
at Buenos Aires in 1939). Thelast version (54 U. S. Stat. at Large, Part 2, p. 2049) eboney 
in Art. 11 corresponding provisions for she arbitration of disputes. 
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1909 by the Netherlands Government with tvo steamship companies fcr the 
conveyance of ma:ls from the United States, the Royal Dutch West India 
Mail Line and the Holland American Line. koth subsidized by the Nether- 
lands Administration. The charges due for the conveyance cf mail were 
reckoned according to tha real weight of every mail actually carried. The 
contracts concluded under the regime of the 1306 Convention of Rome were 
replaced by others in 1922, partly retroac-ive to 1920 in effect. They 
stated that the steamship companies had tle right to receive the transit 
charges due to the Netherlands pursuant to she Universal Postal Conven- 
tion of Madrid of 1920. This Convention >rovided in“Articl2 3, par. 2, 
identical with Article 3, par. 2, of the Ccmrention of Rome, that in the. 
absence of any ccntrary arrangement (d moins d'arrangement conirzire) 
the direct sea convayance between two countries by means of vessels main- 
tained by one of them is considered as a third service, and that such con- 
veyance is governed by the provisions of Article 4 (transit rates). This 
Article. 4, par. 7, provides that the general Ifjuidation account for transit 
charges for such conveyance are based on stazistics prepared once in every 
six years during a period of 28 days. The Netherlands Administration i. 
not accept checks paid ky the United States Administration in 1922, a 
they were not basec on statistics of May, 1921 but on the real weight of ae 
mail.. After the U. S. Administration refused to make additional charges 
of frs. 962,562.02 for the period of 1920-1923, the Netherlands Adminis- 
tration, by letter of January 3, 1925, propcsec that the controversy be set- 
tled by arbitration. The parties agreed that caarges for the mails conveyed 
since January 1, 1£24, should be reckoned axcording tc the ccnventional 
statistics of October-November 1924. 

A compromis d’artitrage having been concluded on July 23, 1934, the Swiss 
and Canadian Postal Administrations were nominated es arbitrators, the 
first by the Netherlands, the sezond by the J. S. Postal Administrat-on. 
The exchange of eight statements by the partes ended in 1937; the ezami- 
nation of the facts cf the dispute commenced m 1938, but the ccntinuation 


thereof was hindered by wartime conditions. An award was renderec in _ 


1945 in favor of the Netherlands Administration to the amount of 100,300 
gold francs. 

As both the Rome and Madrid Conventians reserved ETEA con- 
trary to the regulaticn of transit service, the arrangement providing charges 
based on the real weight of the mail was dercgstory to the provisions af the 
Universal Postal Convention; as the parties had not agreed. on the duration 
of that arrangement, it had consequently no fixed term of validity. In 
demanding in 1922 the payment of the transit charges on the basis of the 
statistics prepared according to the provisions «f the Convention the Neth- 
erlands Administration, in the opinion of the arpitrators, ‘cancelled the old 

4The award (in French, with translations into Englisa, German, and Spanish) is pab- 
lished in L'Union Postale. Vol. 72 (1946), pp. 11-25. 


+ 


“a 
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‘contrary agreement’ applied by the two parties and for which no term 
of validity had been specified. By tis action the provisions of the Con- 
vention, according to which the transit charges are to be reckoned on the 
basis of statistics, became automaticaly applicable.” 

In fixing the amount of the ‘ndemnity the arbitrators felt bound to take 
into account “that the parties had neglected, at their risk and peril, to 
substitute satisfactory regulaticns for the system prescribed by the Con- 
vention.” The parties had nos determined details of that arrangement nor 
had they ever fixed when and how the arrangement should come to an end. 
“They are consequently bound to beer, at least in part, the consequences 
of the risk they assumed.” In view of the payments already received 
the arbitrators corrected fairly (équiiablement) the difference between the 
actual weights and those based on the statistics, by awarding ex aequo et bono 
100,000 gold francs to the Netherlands Administration, in full settlement 
of the dispute submitted to arbitraticn. | : 

Martin Domxs * 


INTER-AMERICAN ACADEMY OF COMPARATIVE AND INTERNATIONAL LAW 


The Inter-American Academy of Comparative and International Law 
will hold its second annual session at Habana, Cuba, February 8-28, 1947. 
The following courses are scheduled: 


Trusts in American Comparative Law, by Dr. Ricardo J. Alfaro, 
Minister of Foreign Affairs of Panama. 

Sources of International Law, tz Mr. George A. Finch, President of 
the Academy. 

Banking Law, by Ledo. Germán Fernández del Castillo, Rector of the 
Free Law School of Mexico. . 

Principles of the Common Law. by Mr. Phanor J. Eder, of the New 
York Bar. 

Principles of Latin-American Civil Law, by Dr. Luis Machado, Exec- 
utive Director of the International Bank of Reccnstruction and 
Development. 

Formation of American Mationalties, by Dr. Victor A. Belaúnde, Pro- 
fessor of the University of San Marcos, Lima. 

Evolution of the Idea and Policy of Continental Solidarity and Defense, 
by Senator Alberto Ulloa, menber of the Bar of Lima. 


It is also expected that Judge Manley O. Hudson will give a course on the 
International Court of Justice. 

The courses will be delivered from 3:00 A.M. until noon each weekday in 
classes of one hour each. Those by Dr. Machado, Judge Hudson, and Mr. 
Finch will be delivered in English; the others in Spanish. On several after- 
noons each week round tables will be conducted on topics of public and 
private law. Selected leaders will ecnduct the round tables and registered 
students of the Academy will be eligible to participate. 


* International Vice President and Legal Research Director, American Arbitration 
Association, 
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Admission to the Academy is open to hits of degrees of LL.B., A.B.,° 
or B.S. from colleges or universities in the United States and Canada, dr 
with equivalent training in cclleges or universities of any of the Latin.. . 


American countries. 


The Academy was inaugurated at Habama in January, 1945, by the k 


Cuban Government. The establishment 2° an American Academy of 


International Law was recommended in a resolution adopted by the Inter- . 


American Conference for the Maintenance sf Peace at Buenos Aires on 


December'16, 1936 Steps toward carrying cut this recommendation were — 


initiated by Dr. Antonio S. de Bustamant2, of Habana, and the late Dr. 
James Brown Scott. The establishment of the present Academy was recom- 


mended by the Incser-American Bar Assocation at its first conference at 
Habana in 1941. It is intended that the Academy shall hold annual 
sessions. The second session, was planned to >e held early in 1946 but had 
to be postponed because of transportation aml other difficulties. Def.nite 
arrangements have now been made to hold ths second session in February. 

The registration fee is $25.00. Registratior. may be made by mail from 


December 1, 1946, to January 31, 1947, and m person from January 15 to : 


January 31, 1947. The registration office is in the Habana Bar Association, 


Lamparilla 114, Habana, Cuba. Tuition scholarships are available for “` 
award by the IntecAmerican Bar Associaticr, 1129 Vermont Ave., Wash- r. 
ington 5, D. C., and the Carnegie Endowmensz for International Peace, 700, 
Jackson Place, N. W., Washington 6, D. C. The Endowment is coöperating “#:' 


with ihe Cuban Gorrieri in holding the second session. 
; 7 . G. A. F. 


LAWYERS OF THE AMERICAS WILL MEET IN LIMA 
Leaders of the bar of this hemisphere will attend the Fifth Conference of 


the Inter-American Bar Association at Lima. Peru, on April 6-18, 1947. .. 
This organization has held four previous tishly successful meetings: in > 


Havana (1941), Rioce Janeiro (1943), Mexico City (1944), and Santiago (1945). 
Although considerable difficulties existed on azcount of war conditions af- 


fecting communication and transportation, over five hundred delegates as- 


sembled at the open-ng session of the Santiago Conference last year, inchid- ` 


ing over fifty lawyers from the United States. It is expected that a greater 
number of attorneys will participate in the Lime, Conference since passer ger 
' ships will now be available for transportatior, snd the rates of airlines have 
been considerably reduced and their equipmen; greatly increased. 

The Fifth Conference will function through the following seventeen Com- 


mittees or Sections: 1. Committee on Immigration, Nationality and ` 


Naturalization; 2. Committee on Taxation; $. Committee on Administra- 


tive Law and Prosedure; 4. Committee on Commercial Treaties end | 


Customs Law; Sub-Committee on Commercial Treaties; Sub-Committee on 


Customs Law; 5. Committee on National Centers of Legal Documentation p 


CURRENT NOTES. pe 821 


and Bibliographical Indices of Law Materials; 6- Committee on Comparative 
Constitutional Law; 7. Committee cn Communications: 8. Committee on 
Industrial, Economic, and Social Legislation; 9. Committee on Penal Law 
and Procedure; 10. Committees on T=rritorial Wasers and Ocean Fisheries; 
‘11. Committee on Admiralty Law; 12. Committee on Activities of Law- 
yers, Associations; 13. Section on Intellectual and Industrial Property; 16. 
Section on Municipal Law; 17. Committee on Posi-War Juridical Problems. 

The Colegio de Abogados de Lima has also arranged an interesting program 
of entertainment, including receptions by the Judges of the Supreme Court 
and other officials, visits to points ol historic interest, and a trip to the 
region occupied by the Incas. 

As the American Society of International Law .s a member of the [ABA 
it is entitled. to send delegates ta the Conference. Persons interested in at- 
tending the meeting should eommuricate with Charles Cheney Hyde, 
President of the Society. Additiona. information may be obtained by com- 
municating with William Roy Vallanze, Secretasy-General, 314 Portland: 
neste 1129 Vermont Avenis, N. W., Washington, D. C. 

WIıuLram Roy VALLANCE- 


MISZELLAINEOUS NOTES 


A meeting of jurists interested in criminal law was held in Nuremberg on 
May 18 last to consider establishment of an internetional organization. The 
. meeting was opened by Professor Donnedieu de Vabres, cf France, and 
presided over by Mr. Francis Biddle, of the Uniced States, in the absence 
of Count Carton de Wiart, of Belgium, the Pres.dent of the International 
Association of Penal Law. Mr. V. V. Pella, Secretary-General of the Inter- 
national Bureau for the Unification of Criminal Law, was also present. It 
was felt that the organizations existing in the fielc failed any longer to meet 
the needs of the time; there was, however, no question for the moment of 
suppressing the existing orgarizaticns, which might profit from the new 
developments. It was desired to continue the collaboration of criminal 
lawyers begun at Nuremberg end corrpare experiences of criminal Jawyers . 
from all over the world, Anglo-Saxon and Slav gs well as Latin. The or- . 
ganization to be established should be unofficia: in character and should 
probably have its seat in Paris The question of a Central Committee and 
National Committees was discussec.. the questicn of the publication of a 
Review, the holding of a periodic Congress, and the preparation of codes of 
criminal law and procedure. A Commission was 2reated to study the whole 
problem and perhaps draft a Statute for the organization. 

Word has come that the Italian Institute for Lagislative Studies in Rome 
has succeeded in maintaining tts activities and something of its normal 
program throughout the war and is pr2pared to carry forward in the future 
the work carried on during the past twenty years. Former collaborators 
are urged to complete any studies undertaken and transmit them to the 
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Egypt, provided a railitary alliance were set up. Text of British statement: 
N. Y. T., May 8, 1343, pp. 1, 2; London T-mes, May 8, 1946, p. 4. Treaty nego- 
tiations opened in Ca.ro, May 9. N. Y.T , May 10, 1946, p. 11; London Times, 
May 10, 1946, p. 4. Egypt presented Britsh mission with a draft treaty on July 
8. Summary of draft: London Times, hry 10, 1946, p. 5. Discussion of pro- 
visions: N. Y. T., Jal” 22, 1946, p. 8. The Union Jack was hauled down and the 
Egyptian flag was ra.sed over the Cairo Citadel marking the end of a 64-year 
British occupation. aw. Y. T., Aug. 10, 13=6, p. 5. 


10-August 14 PALESTINE. Arab League handed —tde-mémoire to U. S. demanding the 


right to be heard on the recommendations of the Anglo-Americen Committee of 
Inquiry. N. Y. T, May 17, 1946, p. 1. Text: p. 6. U. S. note of May 17 
promised consultation. N. Y. T., May 13. 1946, p. 9. Text: D. S. B., May 26, 
1946, p. 917. On Ma 20 the U. S. and Gmat Britain requested Arabs and Jews 
to submit by June-20 their formal views oz the Committee’s report. N. Y. T. 
May 21, 1946, p. 12. Text of the request: 47. Y. T., May 22, 1945, p. 8; D. S. B., 
June 2, 1946, pp. €5€-957. Arab Higher Committee’s memorandum to Great 
Britain and the U. S. arged withdrawal of lI foreign troops, esteblishment of an 
Arab state in Palestme, abrogation of the League of Nations mandate over Pales- 
tine, ete. London Tines, May 25, 1946, p- 4. On June 11 President Truman 
appointed a Cabinez Committee on Palest.ne and Related Problems, composed 
of the Secretaries ot Etate, War and Treasury. Text of Executive Order 9735 
establishing the Committee: D. S. B., June 23, 1946, pp. 1089-1090; 11 Federal 
Register 6481. Foreign Minister Bevin rej:cted June 12 the Ccmmittee of In- 
quiry’s proposal for mmediate immigration of 100,000 Jews. N. Y. T., June 13, 
1946, p. 1. Arab League sent note to Grea. Britain and the United States chal- 
lenging the right of tae U. S. to take action ir Palestine prior to presentation of the 
case to the United Masions. Summary: London Times, July 9, 1946, p. 4. By 
notes of June 19 and 25 respectively, the Faqi and Egyptian Governments de- 
manded that the British install a new région in Palestine and abide by terms of 
the British White Pane- of 1939. The texta sf these notes were sent to the United 
Nations Secretariat "or communication to members and were released July 23. 
N. Y. T., July 24, 1846, pp. 1, 4. Texts: pp 4. Experts, representing the U. S. 
Cabinet Committee on Palestine arrived in mondon July 12 for discussions which 
closed July 27. Londoa Times, July 18, 194, p. 4; N. Y. T., July 28, 1946, p. 29. 
U. S. members of the group: D. S. B., July 2 , 1946, p. 107. British White Paper 
accusing Jewish organ zations of instigatirg recent violence in Palestine was 
presented to Parliamen: July 24. N. Y. T. July 25, 1946, pp. 1,9. Text: p. 8. 
Anglo-American Cabinet Committee’s repo-t was understood to recommend a 
federalist constitution fcr the country, with Arab and Jewish provinees. N. Y.T., 
July 26, 1946, pp. 1,4. Map: p..1; and July 28, 1946, sect. 4, p. 4, Arab Higher 
Executive in a commım qué stated its refusal to participate in a conference where 
the Zionists were represented and announced its opposition to a partition of 
Palestine. N. Y. T., July 28, 1946, p. 1. hbe White House announced July 31 
that the members of tke American group h-d been recalled to Washington for 
consultation. London Times, Aug. 1, 1946, >. 4. They will protably return to 
London for further work. N. Y. T., Aug. 1, 846, p. 1. Text of statement: pp. 1, 
10. On July 31 the British Government anrounced its acceptance of the recom- 
mendations of the Augio-American expert delegations. London Times, Aug. 1, 


"1946, p. 4. Summary of recommendations p. 4. It was announced Aug. 2 


that Saudi Arabia, Traas-Jordan, Syria and Lebanon had accepted the British 
invitation to the London conference on Palesine. N. Y. T., Aug. 3, 1948, p. 8; 
London Times, Aug. €, 1946, p. 4. Jewish Azency Executive rejecsed the Anglo- 
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American proposals for dividing Palestine. N. Y. T., Aug. 6, 1946, p. 1; London 
Times, Aug. 6, 1946, p. 4. Vice Eresident of Arab Higher Executive rejected 
invitation to a conference in which ~he basis of discussion would be the proposed 
federal plan. London Times, Aug. 2, 1946, p. 3. British Government announced 
Aug. 12 its decision to bar all “illeg:1” immigtaizion to Palestine and to trans-ship 
to Cyprus those entering against regulations. Lcndon Times, Aug. 13, 1946, 
p. 4. Seven Arab League Foreign Ministers announced acceptance of invitation 
to a conference in London on the fature of Palestine. N. Y. T., Aug. 14, 1946, 
p. 2. Maps showing areas of partition proposed by Anglo-American Cabinet 
. Committee and Jewish agency for Falestine: N. Y. T., Aug. 18, 1946, sect. 4, p. 5. 


16 © ÅLEN "PROPERTY. President Truman issued Executive Order designating the 
Alien Property Custodian ta administer the returr. of property seized under the 
Trading with the Enemy Act, as emended, and to allow restitution on condition 
that the return is in the ixterest of the United States. N. Y. T., May 17, 1946, 
p. 18. 


16 BxiGiumM—NeTHERLANDS. Sizned cultural relations agreement at The Hague. 
N.Y. T., May 17, 1946, p. 6. 


16/June 1 Rerogers & Dispracep Persons. Russian member of the United Nations 
Special Committee on Reivgees and Displaced Persons stated that his country 
would probably not join a recommended new r2fugee organization unless the 
other countries agreed to 9 census of displaced persons. N. Y. T., May 17, 1946, 
p. 5. On June 1 the Committee issued a report in which the term refugee was 
defined. N.Y. T., June 2, 1946, >. 33. 


now 24 Untrep Nations. Security Council. Adopted May 16 certain rules of 
procedure. N. Y. T., May 17, 1946, p. 1. Text: D. S. B., June 2, 1946, pp. 
942-945. On May 20, Mr. Ala at iran notified the Council that his Government 
had been unable to investigate conditions in Aserbaijan. N. Y. T., May 21, 
1946, p. 1. Text of letter: p. 6. No trace of Russian troops or equipment in 
Iran was reported by that country’s delegate May 21. N. Y. T., May 22, 1946, 
p. 1. Text of letter: p.2. Votec May 22 to keep the Iranian case on the agenda 
indefinitely. N. Y. T., May 23, 1946, p. 1. Mr. Lie made public on May 28 
the Siamese appeal for United N=tions assistance in re-establishing peace between 
France and Siam. WN. Y. T., Mey 29, 1946, p. 1 Text: p. 8. - The Subcommis- 
sion’s report on the Franco Government in Spain. was made public June 1. Text: 
N. Y. T., June 2, 1946, p. 82. The resignation 3f Edward R. Stettinius was ac- 
cepted by President Truman Jura 3. N. Y. T., June 4, 1946, p. 9; D. S. B., June 
9, 1946, p. 989. Senator Warren R. Austin, named to succeed Mr. Stettinius, 
will take office at the expirazion cf his term in the Senate. N. Y. T., June 6, 1946, 
p. 1. The Spanish Goverament’s declaration deaied United Nations’ jurisdiction 
in Spain’s internal affeirs, pp. 1, 2. Voted June 6 to permit the Secretary 
General to intervene in any Ceaneil debate. 77. Y. T., June 7, 1946, pp. 1, 9. 
Voted June 10 to permit Cansa to participate without vote in the Counil’s 
deliberations on international control of atomic energy. Mr. Gromyko tried to 
veto this but was overruled on the grounds tkat it was a procedural question. 
N.Y. T., June 11, 1946, pp. 1, 3. Russia voted June 18 against the proposal to 
send the Spanish question so ths General Assemoly at its next session. N. Y.T. 
June 19, 1946, p. 1. Adopted resolution June 26 keeping the question of the 
_ Franco régime on the agenda, The Chairman. ruled that all five Great Powers 
must consent to the Coun cil’s vote that a matte was not subject to the veto; thus 
deciding whether the subject under discussion was a matter of procedure” or 
“substance.” N. Y. T., June 27, 1946, pp. 1, 3. Voted to extend by 20 days 
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-~ from July 15 the period in which new applications for membership may be con- 
sidered. This extension is made possible by the postponement of the General 
Assembly from Sept. 3 to 23. N. Y. T., July 25, 1946, p. 3. 


16-August 12 Inpra. British Cabinet Mission to India prepared proposal for an in- 
dependent union of all Indis, with common conduct, of foreign affairs, defense and 
communications, with the federal government having tax authority in those fields. 
Local governmental affairs would be left to the individual states. N.Y. T., May 
17, 1946, p. 1. Text of White Paper: p. 2; London Times, May 17, 1946, p. 3; 
Cmd. 6821. Mr. Jinnah of the Moslem League issued statement May 22, ex- 
pressing doubts of plan. V. Y. T., May 28, 1946, p..2. Moslem League’s 
Council accepted plan June 6. N. Y. T., June 7, 1946, p. 1.° Executive Com- 
mittee of the Congress Party rejected June 13 the plan for an interim government. 
London’ Times, June 14, 1945, p. 4; N. Y. T., June 15, 1946, pp. 1, 8. Nomina- 
tions of members of an intarim government were presented by Great Britain 
June 16. Text of British Viceroy’s and Cabinet Mission’s statement: N. Y. T; 
June 17, 1946, p. 8; Govt. of India. Information Services (Washington) [Release] 
June.18, 1946, pp. 1-2. Corgress Party rejected June 24 British proposals for a 
temporary government pending the drafting of a new constitution. N. Y. T., 
June 25, 1946, p. 1. Mosler League accepted interim government plan June 25. 
London Times, June 26, 1946, p. 4. Text of official statement on plans for the 
interval preceding the interim government: London Times, June 27, 1946, p. 4. 
The Viceroy named a “caretaker” government of eight men to serve on his Execu- 
tive Courcil. Members: N. Y. T., June 30, 1946, p. 14; London Times, July 1, 
1946, p. 4. Moslem League announced July 9 it was preparing to re-examine 
the British long-term plan which it had previously accepted. N. Y. T., July 10, 
1946, p. 4. British Government issued July 10 two White Papers on the nego- 
tiations. N. Y. T., July 11, 1946, p. 3; London Times, July 11, 1946, p. 3. Texts: 
Cmd. 6861 and 6862. Chart 2f machinery and procedure to formulate new con- 
stitution: D. S. B., July 7, 1946, pp. 22-23. On July 29 the Moslem League, 
reversing its decision of June 6, refused the Cabinet Mission’s plan, and set up a 
_ committee to organize the Moslems for a struggle to be launched “as and where 
necessary.” London Times, Jaly 30, 1946, p. 4; N. Y. T., July 30, 1946, pp. 1, 8. 
On Aug. 10 the Indian Party Working Committee re-affirmed its acceptance of 
` the proposals and appealed to Moslems to codperate in making the Constituent 
Assembly a success. N. Y. T., Aug. 11, 1946, p. 16. Viceroy Lord Wavell an- 
nounced that the All-India Congress Party had accepted an invitation to form a 
government to rule India until a constitution has oe drawn up. London 
Times, Aug. 18, 1946, p. 4. 


17 ARGENTINA—GREAT Brrrain. Signed air transport agreement. Discussion oi 
terms: N. Y. T., July 14, 1946, p. 11. Text, with annexed exchange of notes: 
Argentina No. 1 (1946), Cmd. 6348. ; 


: 17/28 German Occupation. Coërdinating Committee of the Allied Control Authority 
appointed a four-power disarmament commission to visit each of the four zones 
to inspect the progress of German disarmament.. N. Y. T., May 18, 1946, p. 6. 
The Commission failed to reack agreement. C. I. E. D., May 27/June 9, 1946, 
p. 316. 


17—July 22 INTERNATIONAL Miuirary Tripunaut (Far East). Dismissed all defense 
motions attacking jurisdiction o? the Court. N. Y. T., May 17, 1946, p. 3. On 
June 4 the Allied Chief Prosecutor began his opening statement. N. Y. T., June 
4, 1946, p. 17. The trial of Premier Tojo and 25 other Japanese leaders accused 
of being war-makers opened in Tokyo June 13. N. Y. T., June 13, 1946, p. 8. 
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' Resignation of John P. Higgins (U; 3.) was announced June 25. N. Y. T., June 
26, 1946, p. 12. Myron C. Cramer was named to succeed Mr. Higgins July 11. 
N. Y. T., July 12, 1946, p. 9. He ras seated July 22. N. Y. T., July 23, 1946, 


p. 4. 


20 Unirep Srares—YvueGosnavia. U. È. note, replying to Yugoslav note of March 
27, which protested Allied acministration of Venezia Giulia, called attention to 
uncooperative attitude of the Yugeslav Government in specific and general in- 
stances. Text: D. S. B., Sept. 1, 1946, pp. 409-411; N. Y. T., Aug. 20, 1946, p. 4. 


20-23 British COMMONWEALTH CONFEREN TE. Resumed discussions May 20 after a 
fortnight’s recess. N. F. T., May 21, 1946. p. 4. Discussed atomic energy. 
London Times, May 23, 194€, p. 4 Closed May 23. N. Y. T., May 24, 1946, 
p. 11. Text of official announcemert issued after the final session: London 
Times, May 24, 1946, p. 4. 


20-27 Foon CONFERENCE. Met in Washirgton under auspices of the U. N. Food & 
Agriculture Organization, w-th 1& nations represented. Herbart Hoover ad- 
vocated a one-man administretion tz direct famine relief on Sept. 1, under auspices 
of the F. A. O. or U. N. Security Council. N. F. T., May 21, 1946, p. 1. Text 
of President Truman’s message: p. 10. On May 27 it ordered established within 
15 days a 20-nation combined food board to control the world’s food. N. Y.T. 
May 28, 1946, p. 5. l 


21-31 AGRICULTURE CONFERENCE. 31 nations were represented at a meeting of the In- 
ternational Conference of Agricultucal Producers in London, working to establish 
an international federation o? food producers. Objectives: London Times, May 

~ 22, 1946, p. 4; N. Y. T., May 22, 196, p.12. Voted May 31 to form a permanent 
federation, and the meeting -esolved Itself into the first meeting of the Interna- 
tional Federation of Agricultural Producers, electing James Turner of the United 
Kingdom as President. N. Y. T., -ure 1, 1946, p. 6. 


21—June 7. INTERNATIONAL CIVIL AVIATION ORGANIZ:TION (Provisional). More than 40 
nations were represented at the opening session of the Assembly in Montreal. 
U. S. urged filling the place on the Council which unofficially had been reserved 
for Russia. N. Y. T., May 22, 1946, p. 4. M. de Brouckère of Belgium was 
elected president of the interim assembly. Elected 5 vice presidents. Approved 
Italian request for observers. Received report of Air Transport Committee. 
London Times, May 24, 1946, p.3. U. S, delegation: D. S. B., May 26, 1946, pp. 
§86-887. Voted June 6 to retain Montreal as permanent headquarters and 
admitted Ireland to the Council. W. Y. T.. June 7, 1946, p. 12. Adjourned 
June 7. N. Y. T., June 8, 1946, p. 2. Summary of conference: C. A. A. Journal 
(Washington) July 15, 1946, p. 85. 


21—June 27 GERMAN Property. U. 3 . Department of State announced May 21 general 
agreement by which the U. S., Great Britain and France would share division of 
German holdings in Switzerland and of gold received by Switzerland from Ger- 
many. N. Y.T., May 22, 1946, p. 18: D. 8. E., June 2, 1946, p. 955. On May 26 
France, Great Britain, Switzerland and the U. S. signed agreement in Washington 
giving half the Nazi German assets in Switzerland to the Allies and more than 
- $58,000,000 gold looted from cecupied countries and stored in Switzerland. Sum- 
mary: N. Y. T., May 27, 1946, p. 30. The Swiss National Council and Council 
of States ratified the agreement on June 26 and 27, N.Y. T., June 27, 1946, p. 5; 
June 28, p. 11. Text of agreement: D. S. B., June 30, 1946, pp. 1121-1124, 


25-June 21 Unirep Nations. Economic and Social Council. Met in New York. 
N.Y. T., May 26, 1946, p. L Memters: p. 12. Voted June 17 that members of 
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all Council commissions should sit as governmental representatives. N. Y. T., 
June 18, 1946, p. 1. Voted June 18 to extend international relief to Jews from 
Germany and Austria, also to foreigners and stateless persons who were compelled 
to go to those two countries. N. Y. T., June 19, 1946, p. 3.. Adopted June 20 a 
draft constitution of the International Refugee Organization to be set up to assist 
Europe’s and Asia’s refugees. N. Y. T., June 21, 1946, p. 4. Rejected proposal 
June 21 to give the privileges of a non-voting member to the World Federation of 
Trade Unions. N. Y. T., June 22, 1946, p. 6, 


26-August 26 FRance—Sram. French troops were reported May 26 to have invaded 
Siam. N. Y. T., May 2771946, pp.1,4. French communiqué on May 30 denied 
aggression, but admitted some troops had crossed the line while pursuing “rebels.” 
N. Y. T., May 31, 1946, p. 6. Text of French version of the border incident: 
London Times, May 29, 1946, p. 3. In a memorandum to the United Nations on 
May 31, Siam accused French forces from Indo-China of looting. . N. Y. T., June 
1, 1946, p. 5. On July 15 Siam asked the Security Council to intervene in the 
dispute. London Times July 17 1946, p. 3; N. Y. T., July 16, 1946, p. 2. Text 
of Siamese note: p. 2. Announcement made August 7 that France “has suggested 
that their dispute be adjudicated by the International Court of Justice.” Siam 
has not indicated whethar this will be satisfactory. N. Y. T., Aug. 7, 1946, p. 13. 
France notified the U. 5. on August 26 of its decision to withdraw offer of arbitra- 
tion by the International Court of Justice. The U. S. had been acting as inter- 
mediary in the matter. France also announced that any recourse by Siam to 
the Security Council would be unacceptable. N. Y. T., Aug. 27, 1946, p. 12. 


27—~June 17 Rumania. Great Britain and the United States handed parallel notes to 
Rumanie accusing the Government of “a form of censorship” which prevented 
. prompt and full distribution of Secretary Byrnes’ and Senator Vandenberg’s 
addresses, of failure to call regular Cabinet meetings, of government monopoly 
of broadcasting facilities, ete. N. Y. T., May 28, 1946, p. 10; London Times, 
June 1, 1946, p. 4. Text of U. S. note: N. Y. T., June’l, 1946, p. 6; D. S. B., 
June 9, 1946, pp. 1007-1008. Text of Rumanian reply, made public June 7: 
N. Y. T., June 8, 1946, p. 8; D. S. B., June 16, 1946, p. 1048. New Anglo- 
American notes were presented June 14. N. Y. T., June 16, 1946, p. 8. Texts: 
June 18, p. 6. U. S. note: D. 5. B., June 30, 1946, p. 1125. British note: London 
Times, June 18, 1946, p. 3. Rumanian note of June 17 challenged U. S. and 
British right to question conditions in Rumania independently of Russia. 
N. Y. T., June 20, 1946, p. 11. Text: D. S. B., June 30, 1946, pp. 1125. 


28 PHILIPPINE COMMONWEALTH. Manual A. Roxas took office as President. 
N. Y. T., May 28, 1946, p. 8. 


28/August 1 France—Uwnirep States. Signed agreements providing for over-all set- 
tlement of their war accounts and an advance of additional credits to France of 
nearly 13% billion dollars. N. Y. T., May 29, 1946, pp. 1, 18. Texts: p. 12; 
D. S. B., June 9, 1946, pp. 994-1000. Erratum: D. S. B., June 30, 1946, pp. 
1127-1128. The Frenck Constituent Assembly ratified the agreements August 
ist, N.Y. T., Aug. 2, 1946, p. 3. 


28-30 Aras Ruuers. Seven Arab kings and presidents met at Cairo. N. Y. T., May 
29, 1946, p. 11. The 2-day meeting closed May 29. The day after adjournment 
a communiqué was issued which pledged support of the United Nations, approved 
evacuation of British forces from Egypt and achievement of Egyptian inde- 
pendence, and warned that Jewish immigration into Palestine might create bad 
consequences. N. Y. T., May 31, 1946, pp. 1, 9; London Times, May 31, 1946, 
p. 4. 


~~ 


29 


30 
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ALIEN Property. The State and Treasury Departments and the Alien Property 
Custodian announced that property in the U. S. may now be released to refugees 
from Germany and Japan, who arz not residing in Germany, Japan, Italy, Ru- 
mania, Hungary or Bulgaria. D. & E., June 9, 1946, p. 1011. 


Japanese Occupation. Allied Council for Japan took up the study of rural land 
reforms, disposal of Government property and relations of Japanese labor unions 
with foreign unions. N. Y. T., Mszy 50, 1946, p. 16. 


Unrrep Nations—INTeRNaTIoNAL LABOR ORGANIZATION. Signed draft agree- 
ment which would make the I. L. D. a specialized agency of the United Nations. 
The agreement requires approval =f the United Nations General Assembly and 
the International Labor Conzerenc=. N. Y. T., May 31, 1946, p. 7. 


June, 1948 
1-22 Coprriaur CONFERENCE. Incer-Arerican Conference of Experts on Copyright 


5 


was held in Washington. Signed cznvention on the rights of the author in literary, 
scientific and artistic works. Spanish texts of acts and doqumienta: P.-A. U. 
Serie sobre Congresos y Conferenciaz No. 50 (Spanish series). 


Canapa—Great Brrrarn. Signed agreements in London for the avoidance of 
double taxation and the preventiam of fiscal evasion (1) with respect to taxes on 
income, and (2) with respect to duties on the estates of deceased persons. Texts: 
Canada. Treaty Series, 1945, Nos. 17-18. 


6/July 25 Gnrear Brrrain—Untrep Sras. Signed protocol at Washington modifying 


the convention of Apr. 16, 1945 regarding avoidance of double taxation with 
respect to taxes on income. D. S, B., June 16, 1946, p. 1052; London Times, June 
12, 1946, p. 3. Text of protocol: D. S.-B., June 23, 1946, p. 1088; Cong. Rec. 
(daily) June 11, 1946, p. 6789; U. S. No. 1 (1946), Cmd.,6859. Exchanged rati- 
fications July 25 at Washirgton of the convention concerning taxes on income 
(Apr. 16, 1945) and its protocol (Jane 6, 1946), and of the convention concerning 
taxes on estates of deceased persons (Apr. 16, 1945) D. S. B., Aug. 4, 1946, p. 238. 


8-July 6 Anas Leaavr, Extraorcinar;, session opened at Bludan, Syria, on June 8. 


The Grand Mufti, it was announzed had quit France. N. Y. T., June 9, 1946, 
p. 23. Adopted June 13 resolutions threatening to arm Arabs unless Palestinian 
Jews were disarmed by the British. and adopted a 10-point program for Palestine. 
N. Y.T., June 14, 1946, p. 6. Orderad dissolution on June 12 of the Arab Higher 
Committee, and Higher Front (founded June 3) and approved an Executive 
Committee with the Grand Muf-i as its spiritual leader. N. Y. T., June 13, 
1946, p. 5; C. I. E. D., June 10/25, 1946, p. 359. l 


10/16 Stam. King Ananda Mahidol was fourd dead. His younger brother was named to 


11 


succeed him. N. Y. T., June 1C 1946, p. 1. Parliament named on June 16 a 
permanent two-man regency courzil. N. Y. T., June 16, 1946, p. 8. 


FRANCE-——UNITSD Srarms. State Department announced the drafting of a new 
treaty for the avoidance cf double taxation. on incomes. N. Y. T., June 13, 
1946, p. 2. Texts of notes exchanged May 6 and 31: D. S. B.. July 7, 1946, pp. 


-11-13 Irany. Results of the referendum iJune 2] on the future of the government. were 


proclaimed June 11. Loncon Temes, June 11, 1946, p. 4. The Council of Min- 
isters in an order of the day June 12 authorized Premier Alcide de Gasperi to 
assume the powers of provisional Chief cf State. N. Y. T., June 18, 1946, p. 2. 
King Humbert departed for Portugal June 13 after signing a prcclamation alleging 
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reserved the right to defy the law in the Russian zone. N. Y. T., Aug. 10, 1946, 
p. 1. Russian commander in Austria issuec statement that British and American 
support of the Austan nationalization law was a breach of the agreements 
reached at Yalta and Berlin. N. Y. T., Avg. 11, 1946, p. 37. 


19-July 22 Heaura Conrerencr. Met in New York. N. Y. T., June 20, 1946, p. 6. 
Chose Dr. T. C. Parzan as President. Chmese delegate urged opening member- 
ship to all nations. N. Y. T., June 21, 1446, p. 4. U. S. delegation: D. S. B., 
June 23, 1946, pp. 1376-1077. Voted July 2 that the Pan American Sanitary 
Bureau would be gredually integrated into the new world health organization. 
N. Y. T., July 3, 1646, p. 4. Voted July 10 that the proposed world health 
organization should Lave extensive regulatory powers. N. Y. T., July 11, 1946, 
p. 6. Elected membars of the Interim Commission of the World Health Organ- 
ization. N. Y. T., Jaly 19, 1946, p. 6. 61 nations signed the constitution of the 
World Health Organisation on July 22. Only the British and Chinese signatures 
are not subject to ratification. N. Y. T., July 23, 1946, p. 9; United Nations 
Weekly Bulletin (N. Y.) Aug. 3, 1946, p. 4. Text: D. S. B., Aug. 4, 1946, p. 211. 


20 ° ¥Foop. International Emergency Food Courcil held first meeting in Washington. 
19 nations have accepted membership in addition to Argentina which did not send 
credentials in time for its representative to participate. The new group is a suc- 
cessor to the Combined Food Board, a war-t_me agency composed of Great Britain, 
Canada and the United States. N. Y. T., June 21, 1946,.p. 3. Elected as Presi- . 
dent Dennis A. Fitzgerald of the U.S. X. Y. T., June 22, 1946, p. 2. Brief 
summary of the mecting: F. A. O. Infernation Service Bulletin (Washington) 
Aug. 5, 1946, pp. 1-2. List of a members as of Aug. 9: D. 5. B., Aug. 25, 
1946, p. 368. 


21/July 11 Japan, U. 8, Department of State made public a draft treaty on thé dis- 
armament and demiltarization of Japan. Text: D. S. B., June 80, 1946, pp. 
- 11138-1114; N. Y. T.. June 22, 1946, p. 3. The State Department announced 
July 11 receipt of favorable replies from Great Britain and China concerning the , 
draft treaty, and stated that no reply had been received from Russia. London 
Times, July 13, 1946, p. 3; C. I. E. D., July 8/21, 1946, p. 423. 


22-Auguel 14 Cuna. Three delegates, negotiating with General George ©. Marshall on 
. peace moves, met for the first-time at Narking. London Times, June 24, 1946, 

p. 3. On July 22 Mme. Sun Yat-sen, in a message to Secretary of State Byrnes 

and other governmen: and labor leaders and the press, asked that the U. S. with- 

= draw its forces and aii to China until a representative government is established 
. there. London Time, July 28, 1946, p. 3; N. Y. T., July 23, 1946, pp. 1, 5. 
Excerpts: p. 5. On duly 27 the Chinese Minister of Information rejected a pro- 

posal of General Chor En-lai for an uncond:tional halt to the spreading warfare in 

China “because it wculd maintain present chaotic conditions.” N. Y. T., July 

28, 1946, pp. 1, 24;\London Times, July 29, 1946, p. 3. On August 10 General 
Marshall and Ambassador Stuart issued statement admitting failure to find 
peaceful settlement cf differences between Chinese Government and the Com- 
munists. N. Y. T., Ług. 11, 1946, pp. 1, 13; London Times, Aug. 12, 1946, p. 3. 

Text: D. S. B., Aug. 25, 1946, p. 384. Text of Generalissimo Chiang’s message 

of August 14 to the p2ople urging national unity: N. Y. T., Aug. 14, 1946, p. 12. 


24. Great Brrrain—Ponanp (National Unity Govt.). Signed agreement for the set- 
tlement of the outstanding debts to Great Britain and the return of Polish gold 
stored in Great Britam. N. Y. T., Jun 25, 1946, p. 7; London Times, June 25, 
1946, p. 3. Text: Po-and No. 1 (1946) , Cmd. 6864. 
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24 UNITED MARITIME CONSULTATIVE Councit. Closed its first session in Amsterdam. 
Summary of action, list of ecuntries Tapresented, etc.: D. S. B., July 14, 1946, 
pp. 64-65. 


26/August 9 Pouanp (National Unity Govt.)}—Unirep Srarses. U, S. Dsseeasat of 
State directed June 26 the ressoration of the 50 million dollar credit arrangement, 
originally granted on Apr. 24, for the purchase of U; S. surplus property abrcad. 
- The additional credit of 40 million dollars previously agreed upon was not rein- 
stituted however. N. Y. T., Sune 27, 1946, p. 5. On Aug. 9 the U. S. unfroze 
the 40 million dollar credit after receiving the texts of hitherto secret Polish trade 
agreements with Russia, Hungary, Rumania, Sweden, Denmark and Norway. 

N. Y. T., Aug. 10, 1946, p. 4; D. & B., Aug. 18, 1946, p. 385. 


July, 1946 

1-August 10 German Occupation. French Government announced proposals for the 
future of Germany. Summary: C. I. E. D., June 24/July 7, 1946, pp. 875- 
376. British Government decided July 16 to begin discussions on economic 
coöperation between British and American zones. N. Y. T., July 17, 1946, p. 5. 
British zone was reorganized into a sirgle district in its political structure. Lon- 
don Times, July 18, 1946, p. 3. Generel McNarney told the Allied Cortrol 
Council that the United Stat2s would join its zone of Germany with any or all of 
the other zones to form an economic unit. N.Y. T., July 21, 1946, p. 21. It was 
announced July 21 that France does not accept the proposals for the economic 
unification of Germany made by the U. S. because she wishes the Ruhr and west 
‘bank of the Rhine taken from Germany. N.Y. T., July 22, 1946, p. 2. Sum- 
. mary of the’ French plan icr internationalization of the Ruhr: London Times, 
' July 22, 1946, p. 3. French military governor in Germany announced on July 22 
the incorporation of 79 Rhineland districts into the Saar territory. N.Y. T., July 
23, 1946, p. 3; London Times, July 24, 1946, p. 3. M. S. Szymezak was ap- 
pointed July 24 to be U. S. director in charge of rehabilitation of the German 
economy. N. Y. T., July 25, 1946, p. 6. The Russian representative on the 
Control Council judged the Anglo-American plan for economic merging of their 
zones “unwise” and recommended tkat the Council appoint a 4-Power commis- 
sion to investigate the question of economic unity of the zones. N. Y. T., July 
31, 1946, p. 14. Summary and excerpts of American plan, released on July 30: 
N. Y. T., Aug. 1, 1946, p. & Formal acceptance of U. S. offer of economic col- 
- laboration was announced by the British representative on the Control Council on 
July 30. N. Y. T., July 31, 1946, p. 14. Text of British statement of August 8 of 
“principles” essential for tke proper carrying out of the Potsdam agreement as 
far as German economic unity and reparations are concerned: London Times, 
Aug. 9, 1946, p. 3. France rejected American proposal, and offered a compremise 

plan Aug.-10. N. Y.T., Avg. 11, 1945, pp. 1, 37. 


1/25 Atomic Boms. U.S. Joint Task Force dropped July 1 on Bikini atoll in the Pacific 
Ocean the 4th bomb to be exploded. Texts of preliminary reports on the test, by 
Evaluation Board of Joint Catefs of Staff and Presidential Evaluation Commission: 
N.Y. T., July 12, 1946, p. 4; D. & B.. July 21, 1946, pp. 115-117. The 5th bomb 
was exploded July 25. N.Y. T., July 25, 1946, p. 1. Text of reports of Presi- 
dent’s civilian commission and the Army-Navy Joint Chiefs of Staff: N. F. T., 
Aug. 3, 1946, p. 6; D. S. B., Aug. 11, 1946, pp. 272-275. 


2 Hunit. 10 ALBANIA——YucosLavIA. Belgrade radio announced conclusion of a 
friendship and mutual assisiance agrement. N. Y. T., July 3, 1946, p. 4; Lon- 
don Times, July 3, 1946, p. 3. Ratification by the Albanian National Assembly 
was announced August 10. N. F. T., Aug. 11, 1946, p. 37. 


Gad a 
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N. Y. T., July 27, 1946, pp. 1, 5. Excerpts: p. 5. Text: D. S. B., Aug. 25, 1946, 
pp. 364-377. The British summation followed. London Times, July 29, 1946, 
p. 4. 


. 28/August 4 Reparations (Hungarian). It was reported by the Budapest radio that 
Russia had agreed to a delay in payment of Hungarian reparations, and that 
Russia would be willing to take in lieu of rerarations several million dollars worth 
of shares of the Transylvanian Petrosani coa. mines, now confiscated by Rumania. 
N. Y. T., July 29, 1946, p. 5. New schedue of annual payments, released Aug. 
4 by Soviet Tass Agency, disclosed that Russia had increased her demands by 
$19,800,000. N.Y. T., Aug. 5, 1946, p. 6. 


28-August 13 Boxtvian Recoentrion. Granted ta the new junta government by ene- 
zuela on July 28, Uruguay on Aug. 5, United States on Aug. 12 and by Great 
Britain and Nicaragua on Aug. 18. N. Y, Z., July 30, 1946, p. 6; Aug. 6, p. 11; 
Aug. 14, p. 14; D. S. B., Aug. 25, 1946, p. 385. 


29 Atomic Eneray ConrereNcE. An international conference, organized by the 
' Atomic Scientists Association to discuss the social and political implications of 
atomic energy and international control, opened at Oxford, England. Great 
Britain, United States, France, Netherlands, India, Norway, Sweden and Sw-tzer- 
land were represented. London Times, July 30, 1946, p. 4. 


29 INTERNATIONAL Court oF JUSTICE. Annourced that it had agreed on rubs of 
procedure and was ready to act on any dispute submitted to it. N. Y. T., July 
30, 1946, p. 8. 


290-August 12 PEACE CONFERENCE. Opened at the Luxembourg Palace in Paris, with 
Premier Bidault as temporary chairman. N. Y. T., July 30, 1946, pp. 1, 4; 
London Times, July 30, 1946, p. 4. 21 cocntries participated. London Times, 
Aug. 5, 1946, p. 4; N. Y. T., July 29,.1946, p. 6. Partial list of members of B-itish 
delegation: N. Y. T., July 20, 1946, p. 5; London Times, July 20, 1946, p. 4. 
Netherlands delegation: Netherlands News Letter (N. Y.) Aug. 15, 1946, p. 3. 
Personnel of U. S. delegation: N. Y. T., July 24, 1946, p. 8; D. S. B., Aug. 4, 1946, 
pp. 202-203. Russian delegation: N. Y. T., uly 27, 1946, p. 1. Rules Committee 
voted unanimously to open all sessions of th2 conference to the press. N. ©. P., 
July 31, 1946, p: 1; London Times, July 31, 1946, p. 4. Texts of Messrs. Byrnes’, 
Attlee’s and Wang’s addresses of July 30: N. Y. T., July 31, 1946, p. 12. Sum- 
maries: London Times, July 31, 1946, p. 4. Texts of draft treaties cf peace for 
Italy, Hungary, Rumania, Finland and Bulgeria were released July 30. N.Y. T., 
July 31, 1946, p. 1. Texts of Hungarian, Finnish, Rumanian and Bulgarian 
treaties: pp. 15-21. Text of Italian treaty N. Y. T., July 27, 1946, pp. 7-10. 
Summary of main provisions of treaties: London Times, July 31, 1946, >. 8. 
Mexican Foreign Office released a memorandum, dated Feb. 12, protesting its 
exclusion from the conference. Cuban Minister of State Alvarez stated that 
under the United Nations Declaration all dgnatories should participate ir. the 
peace conference. N. Y. T., July 31, 1943, p. 14. Spanish text of Mexican 
demand: El Nacional (Maiies, D. F.) July 31, 1945. Mr. Molotov assured the 
conference July 31 that the U. S. S. R. oppesed any attempts to impose outside 
interference in the economic life of the former satellites of Germany. Mr. Evatt 
criticized draft treaties on the ground that shey assure a privileged position for 
Russia in the life of these countries. He set forth 4 fundamental principles for 
just peace making. N. Y. T., Aug. 1, 1946, pp. 1, 3. Text of Molotov’s speech 
and excerpts from Evatt’s speech: p. 2. Summaries: London Times, Aug. 1, 
1946, p. 4. Yugoslavia rejected the proposed Italo-Yugoslav boundary settle- 
ment.’ N. Y. T., Aug. 2, 1946, pp. 1, 3. Netherlands delegate urged equality 
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for all states represented, p. 3. The smal nations unsuccessfully tried to have 
all countries representec. cr: each committee, but did receive the right to appear 
before all committees and the opportunity to open discussion on any topic, pp. 
1, 2; London Times, Aug. 2, 1946, p. 4. Rules Committee agreed that the chair- 
manship should rotate among the 5 members of the Council o? Foreign Ministers. 
N. Y. T., Aug. 4, 1946, pp. 1, 14; London Times, Aug. 5, 1946, p. 4. Cuban Gov- 
ernment ‘circulated a note among the Big Four asking that it be admitted to the 
Conference on the ground that it had sigred the United Nazions Declaration of 
January, 1942. N. Y. T., Aug, 5, 1946, p. 6. Text of Mr. Byrnes’ remarks 
before the Committee on Rules of Procedure on Aug, 2, 5 and 6: D. S. B., Aug. 11, 
1946, p. 253; Aug. 18, pp. 314-315 and 315-318. The Itelian delegation cir- 
culated on Aug. 7 four documents indicating Italy’s refusal to accept certain 
clauses in the draft treaty concerning the Ivalo-French frontier. N. Y. T., Aug. 8, 
1946, pp. 1, 3. Mr. Molotov asxed the plenary session of Aug. 8 to reject the 
majority voting formula recommended by the Rules Committee. Text: N. Y. T., 
Aug. 9, 1946, p. 2. Text of Mr, Byrnes’ raply of Aug. 9: D. 5. B., Aug. 18, 1946, 
pp. 318-319. Voted Aug. 9 that all recommendations of the conference would go 
on the agenda of the Ccuncil of Foreign Ministers, and thcse recommendations 
getting a 24 vote in the conference would get more serious consideration. N.Y. T., 
Aug. 10, 1946, pp. 1, 3. Voted Aug. 9 to invite the 5 enemy states, for which 
treaties are now being drafted, to attend plenary sessions beginning Aug. 10. 
N. Y. T., Aug, 10, 1945, pp. 1, 3. Text of rules of procedure adopted: p. 2. 
Italian Premier stated Aug. 1C Italy’s views on the proposed treaty. N. Y. T. 
Aug. 11, 1946, pp. 1, 28. Tex of aderess: p. 39. Debate began Aug. 12 on the 
Italian draft treaty. Lendon Tines, Aug. 13, 1946, p. 4. 


3i-August 15 AMERICAN Farmer (S8.8.). Collided with another American ship off the British 
coast. London Times, Aug. 5, 1346, p. 4. Abandoned in a -eaking condition, she 
was taken in tow by ths S.S. Eizzabefe, Later she was boarded by members of 
her own crew, the tow-line was cut and sh2 proceeded to port under her own steam 
after bemg assisted by another American ship, the American Ranger. -London 
Times, Aug. 6, 1946, p. 4; Aug. 7, p. 4; Aug. 8, p. 4. Announcement was made 
Aug. 15 of the issuance of a writ on behalf of the S.S. Elizabete, her master and 
crew, against the United States Lines S.S. American Fermer, her cargo and 
freight, claiming salvage remuneration. London Times, Auz. 15, 1946, p. 2. 


August, 1946 

1 LEAGUE OF NATIONS—UNITED Nations. ‘/arious documents were signed in Geneva 

relative to the transfer cof the League’s property and services to the United Na- 

tions. Geneva authorities were present and recorded the transfer in the land 
registry. London Times, Aug. 2, 1946, p. 3. 


—_ 


2 ÅRCHAEOLOGY CONFERENCE, First International Conierence of Caribbean Archae- 
ologists opened at Tegucigalpa, Honduras, with 13 countries represented. 
List: N. Y. T., Aug. 3, 1946, p. 7. 


"2  ‘Unirep Nations. Charter. Announcement was made that the Cuban represen- 
tative to the United Nations Lad requested the Secretary General to include in 
the agenda of the 2d sarb of the Ist s2ssion of the General Assembly the con- 
vocation of a general ccnference to eliminate the veto privilege. N. Y. T., Aug. 3, 
1946, p. 1. 


4-7 Worp Counc or Cucrenes. International conference of Protestant church- 
leaders met at Cambriize, England, under auspices of the Provisional Committee 
of the Council, Voted to set up a commission to study invernational problems as 
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they affect the church. London Times, Aug. 8, 1946, p. 2; N. Y. T., Aug. 7, 
1946, p. 29. American delegation: N. Y. T., July 28, 1946, p. 13. Conference 
closed Aug. 7. N. Y.T., Aug. 8, 1946, p. E. 


5/6 Untrep NATIONS—ALBaNIA, The Greek Government presented a 12-page memo- 
randum to the Acting Secretary General cf the United Nations, protesting Al- 
banian admission on the basis that the ae is not peace-loving and is incapable — 
of fulfilling the Charter’s obligations. N. 7. T., Aug. 6, 1946, p. 12. Albarian 
representative denied ‘areek charges. N. Y. T. Aup. 7, 1946, p. 6. 


5-16 U. N. R. R. A. Councm. Fifth session opened Aug. 5 at the former League of 
Nations palace in Genava, N. Y. T., Aug. 6, 1946, p. 4; London Times, Aug. 6, ` 
1946, p. 4. U.S. delezation: D. 5S, B., Aug. 4, 1946, p. 226. Adjourned August 
16. Director General La Guardia said the crganization would be integrated into 
the United Nations. Voted to establish an international children’s fund for the 
care of minors in liberated countries. N. Y. T., Aug. 17, 1946, p. 2; Loncon 
Times, Aug. 17, 1946, p. 3; D. S. B., Aug. 2E, 1946; pp. 358-359, 


6/11 Pouanp (National Unity Govi.)—Sovist Russia. Polish-Soviet mixed demarea- 
tion commission announced Aug. 11 that administration and control of Oder River 
waterways had been tumed over to Poland urder terms of an agreement signed on 
Aug. 6. N. Y.T., Aug. 12, 1946, p. 2; London Times, Aug. 13, 1946, p. 3. 


7 DARDANELLES. Russian note to Turkey propesed revision of the Montreux Can- 
vention. Extracts: N. Y. T., Aug. 14, 1946, p. 6. Summary: London Times, 
Aug. 14, 1946, p. 4. 


7-15 Great Brrrain—Inan—trmagq. Text of British Foreign Office’s statement on the . 
situation in the southern Persian oil area: London Times, Aug. 7, 1946, p. 4. 
Iranian Foreign Ministry announced Aug. 7 that it had protested formally the 
sending of Empire troops to Basra in southern Irag. N. Y. T., Aug. 9, 1946, p. 5; 
London Times, Aug. 9, 1946, p. 4. A British note, delivered Aug. 15, denied that 
Iranian sovereignty was endangered by British troops in Iraq, London Temes, 
Aug. 16, 1946, p. 3. 


10 Unrren Srares—Yvucosnavia. Yugoslav note  prolesung frequent flights of U. £. 
planes over its territory was handed to U. & Chargé at Belgrade on Aug. 10. 
N.Y. T., Aug. 12, 1946, pp. 1, 4. 


15 Prace CoNFERENCE (Paris). Personnel of Seccetariat Committee, U. 8. delega- 
tion members of various eommissions, and British members of Economic, Militar- 
and Drafting Commissions: N. Y. T., Aug. 16. 1946, p. 11. Chairmen and Vice- 
chairmen of 5 commissions: London Times, Aug. 17, 1946, p. 4. 


15 Unirep Stares—Yuaosita71a, United States replied to Yugoslav protest of July 
16 concerning patrol claskes in the Venezia GiuHa zones. Text: N. Y.T., Aug. 20. 
1946, p. 4; D. S. B., Sept 1, 1946, pp. 414-415 


16 Untrep Natrons—Mempersnip. Status of applications: N. Y. T., Aug. 17, 1946. 
P. 2 


MoULTIPARTITE CONVENTIONS 


AGRICULTURE, INTERNATIONAL InsziTUTE or. Protocol. Rome, March 30, 1946. 

Signatures: 20 nations. 

Text: 79th Cong., 2d seas. Exec. H; Cong. Rec. (daily) July 1, 1946, pp. 8170-8171. 

List of Conventions affected by fhis Protocol: p. 8171. 

Purpose of the Protocol is to terminate the Internacional Institute at. Rome and to 
transfer its funchions to the Food & Agriculture Organization. 
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AIR Services TRANSIT AGREEMENT. ‘chicago, Dec. 7, 1944. 
Acceptance: 
Argentina. 
Ratification deposited: 
Mexico. June 25, 1946. D.S. B., July 14, 1946, p. 78. 


AIR Transport AGREEMENT. Chicago. Dec: 7, 1944. 
Withdrawal (intent): 
United States. July 25, 1946. N.¥. 7, July 26, 1946, p. 21; D. S. B., Aug. 4, 1946, 


p. 236, 
Aviation. Interim Agreement. Cnicago, Der. 7, 1944. 
Acceptances: 
Argentina and Bolivia (provisional). 
In force: 


Bolivia (provisional) D. S. B., July 14, 1945, p. 78." 
Reservations withdrawn with respect to Denmark: 

India. July 18, 1946. D, S. E., Aug. 28, 1946, p. 337. 

New Zealand. D. S. B., July 14, 1946, p. 78. 


AVIATION Convention, Chicago, Dec. 7, 1344. 
Adherence: 
Argentina. June 4, 1945. 
Ratifications deposited: Doe 
Brazil. July 8, 1946. 
Mexico. June 25, 1946. 
United States. Aug. 9, 1946. D. S. B., Aug. 18, ie p. 337. 


Copyriaut. Washington, June 22, 1946. 
Signatures: 
Members of the Pan American Union. N. Y. T., June 23, 1946, p. 4. 
Text (Spanish): P. A. U. Serie sobre Cong-escs y Contereneias No. 50, po. 108-114. 
To replace the 1910 Convention of Buenas Aires and the Havana Rev-sion of 1928, and 
all earlier inter-American copyright conventions. N. Y. T., June 23, 1946, p. 4. 


FISHING Convention. London, April 5, 1046. 
Ratification: — 
Great Britain. London Times, duly 5, 1946, p. 4. 


INTERNATIONAL COURT OF J usticn Stature. Optional Clause. San Francisco, June 26, 
1945. 
Declaration signed: 
Netherlands. Aug. 5, 1946. X. Y.T., Aug, 6, 1946, p. 4. 


INTERNATIONAL Lasor ORGANIZATION. Constitution, Instrument for Amendment of. 
- Paris, Nov. 5, 1945. 
Ratification: 20 nations. L. Times, Aug 1, 1946, p. 3. 
Ratification deposited: 
Great Britain. June 26, 1946. 
Text: G. B, T. S. No. 20 (1946), Crd. 6&80. 


SANITARY Convention. Paris, June 21, . 925, T E A Washington, Jan. 5, 1945. 
Protocol, Washington, April 23, 1946. 
Accessions: 
Dominican Republic. May 29, 1946. 
Honduras. July 8, 1946. 
Italy. July 23, 1946. 
Poland. May 28, 1946. 
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South Africa. July 12, 1946. 
' Promulgation: United Biases. Aug. 6, 1946. 
Ratification deposited: Urated States. Aug. 6, 1946. 
Came into force April 30, 1946, D. S. B., Aug. 18, 1946, p: 337. ° 


Sanitary CONVENTION ror AIR Navieation. The Hague, April 12, 1933.  Anencment, 
Washington, Jan. 5, 1945. Protocol, MBER April 23, 1946. 
Accessions: 
Dominican Republic. May 29, 1946. 
Honduras. July 8, 194€. ` 
Italy. July 23, 1946. 
Poland. May 28, 1946. 
. South Africa. July 12, 1946. 
Promulgation: United Stat2s. Aug. 6, 1946. 
Ratification deposited: Uncted States, Aug. 6, 1946. . 
Came into force April 30, 1946. D.S. B., Aug. 18. 1946, p. 337. 


Statistics oF Waars And Hours or Work. Gen2va, June 20, 1938, 
Ratification deposited: 
C Canada. April 6, 1946. 
Text: Canada. Treaty Ser, 1946, No. 2. 


U. N. B.S. C.O. London, Hov. 16, 1945. 
Acceptance: ; 
United States. July 30, 1946. N.Y. T., July 31, 1946, p. 8; D. S. B., Aug. 11, 1946, 
p. 259. 


WorkMEN’s COMPENSATION FOR ACCIDENTS IN Daawe AND Unioivine Suirs. Geneva, 
z June 21, 1929. Revision, Din .27, 1932, 
Ratification deposited: 
Canada. April 6, 1946. 
Text: Canada. Treaty Ser. 1946, No. 3. 
Dorotruy R. DART 


JUDICIAL DECISIONS 


SCHERING, LIMITED (IN LIQUIDATION) v. STOCKHOLMS 
ENSKILDA BANK AKTIEBOLAG AND OTHERS 


EOUSE OF LORDS* 
[(MNoventer 29, 1945] 


In February, 1936, a contract wes entered into between a Swedish bank and a German 
company as principals, and an English compary as surety, whereby the Swedish bank sold 
to the German company a large sum in Reichsmarks at a price in sterling to be paid after 
an interval of eight years. The Eazlish ccmpary, a subsidiary of the German company, 
guaranteed the performance of the contract by the German company. Im April, 1936, a 
further contract was entered into by which the English company, as principals, contracted 
with the Swedish bank to purchase, at a discount on tne original price, their claim against 
the German company by instalments paid at regular intervals over the eight years. On 
payment of all instalments the German debt to the Swedish bank would be extinguished. 
The contract was followed by a furcher docrmant, being a letter signed by the English com- 
pany, and addressed to the Swedish bank, stating that they held goods (afterwards sold for 
£25,000) which they pledged as seeurity for their obligations. 

Under the contract made in Avril, 1936, instalments were regularly paid by the English 
company to the bank until the outbreak of war. In October, 1939, no instalment was 
paid, and, the Swedish bank havinz sued fcr it in the King’s Bench Division, the action was 
dismissed on the ground that the payment of the instalment would have been an offence 
under the Trading with the Enemy Act, 1989 (Stockholms Enskilde Bank Aktiebolag v. 
Schering, Limited (57 The Times L.R. 289; [1941] 1 K.B. 424). The English company 
in the present action claimed against the Swedish bank that the contract between them had 
been (1) abrogated and made illegal by the war, or (2) frustrated as being impossible of 
performance during the war. On eppeal, 

Held (Lord Thankerton, Lord Porter and Lord Goddard, Lord Russell of. Killowen and 
Lord Macmillan dissenting), that the April contract, which was one between an English 
company and a neutral, was an executed snd not an executory contract; that it fell within 
the exceptional class of contracts not abrogated by the outbreak of war; and that the 
doctrine of frustration did not apply. 


This was the appeal of the plaintiffs, Schering, Limited, an English com- 
pany, in voluntary liquidation, from the order of the Court of Appeal (the 
Master of the Rolls, Lord Clauson and Lord Justice du Pareq) reversing, 
in favour of the defendants, Stockholms Enskilda Bank Aktiebolag, the 
decision of Mr. Justice Simonds. In the Action the appellants claimed a 
declaration that a contract made between the parties in April, 1936, was no 
longer enforceable against them (the appellants), but had become (a) im- 
possible of performance, oz frustrated; and (b) that its continued existence 
would benefit the enemy, that it would involve commercial intercourse with 
him, that it would harm ths interests of the plaintiffs, and that it was, there- 
fore, illegal. Mr. Arthur Wiliam Edwards and Mr. Herry Morris, trustees 
holding security for the performance by the appellants of their obligations, 
were also defendants. Mr. Edwards and Mr. Morris were not parties to 
the appeal, having stated that they would abide by the decision of the House. 

The following statement is taken from the opinions cf Lord Thankerton 
and Lord Russell of Killowen: 


*62 Times Law Reports 122. 
841 
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The case arose out of a contract made be-ween Schering-Kahlbaum A. G. 
Berlin (called the Germar company), a Swedish Bank, Stockholms Enskilda 
Bank Aktiebolag (the respondents) (called Enskilda), Schering, Limited 
(the appellants) (called Sshering), and Schering-Kahibaum India, Limited, 
a company registered in India (called the Indian company). The English . 
company and the Indian company were subsidiaries of the German com- 
pany, and dealt, in their respective spheres, in drugs and chemicals manufac- 
tured by the German company. That company was the parent company . 
, of Schering, and owned o: controlled all its share capital. It was also the . 
parent company of the Indian compaty. 

Early in 1936 Enskilda end others owned in Germany a large quantity of 
Sperrmarks—which were Reichsmarks spendable only in Germany—the 
value of which at the current rate of exchange was £84,000. The German 
company desired to acquire these marks. Throughout the transaction with 
which this case is concerned Enskilda acted for the group of owners, who were 
willing to sell the marks for sterling. The German company found it con-. 
venient, owing to restricticns in Germany, to provide for the sterling pay- 
ments to be made to Enskilda through its twc subsidiaries, Schering and the 
Indian company, with whom it could settle its indebtedness by means of the 
manufactured goods which it supplied to them. 

The contractual relations between the parties were contained in three 
agreements: 1. A contract in writing dated February 24 and 28, 1936 (the 
February contract), which was made between Enskilda of the one part, the 
German company of the other part, and Schering and the Indian company 
as sureties. 2. The April sontract, dated April 16, 1936, made between 
Schering, the Indian compary and Enskilda. 3. The April letter, also dated 
April 16, 1936, written by Schering to Enskilda. There was also a letter . 
dated March 17, 1936, whick Enskilda wrote to the German company modi- 
fying the terms of the contract of February in so far as those two companies 
were concerned, but to whica Schering was nod a party. 

The February contract was in German, a translation of which was agreed. 
It was subject to German law, but for the lezal relationship between the 
sureties and Enskilda Englisk law was to apply. In the absence of evidence 
to the contrary it might be assumed that, for present purposes, the German 
law did not differ from the English law. The contract was headed ‘‘Con- 
tract of Debt,” but it was really a contract for the sale of Reichsmarks. By 
clause 1 Enskilda agreed to sll “an amount in Reichsmarks to the amount 
of the equivalent of £84,000 sterling.” Clause 2 srovided that in respect of 
the Reichsmarks the Germar company was to be indebted to Enskilda in 
£50,400 free of interest, and that “the debt shal. fall due on the expiry of 
eight years reckoned from the day of paying out.” It was agreed that the 
due date became April 28, 1944. By clause 3 the English company and the . 
Indian company constituted chemselves surety fcr “the debt” jointly and . 


mM 
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severally as principals “to the anourt of £50,400,” with the proviso that, 
againsi the liability as sureties, all payments must be set off which Enskilda 
would receive from the sureties, o> one of them, or from the principal debtor, 
or from third persons for accouns of she sureties or of the principal debtor. 
The Reichsmarks were placed zt. the disposal of the German company on 
April 28, 1936. 

Clause 4 began by providing that the sureties would acquire from Enskilda 
its claims against the German company by a series of 14 six-monthly instal- 
ments, gradually decreasing in’amount, beginning 114 years after April 28, 
1936, with an instalment of £6,500, and ending eight years after that date 
with a final instalment of £1,530. The instalments made up a total of 
£50,400. The clause proceeded 

“Jf, and to the extent, that tne sureties do not acquire the claim at the 
dates specified, the remission resulting irom clause 2.in conjunction with 
clause 1 shall, without prejudice to she provisions of clause 3, lapse rateably 
in respect to that amount of debt which remains in relaticn to Enskilda 
after setting off any payments vhica may have been made |Hxample: En- 
skilda has received £6,300 and no further payments have been made; there 
remains a debt of Schering to Ensk-ka to the amount of £73,500). With 
regard to the due date and repayment of the remaining amount of debt the 
provisions of clause 2, paragrapts two and three shall apply. The remaining 
amount of debt is owing free oz inter2st.’’ | 

The April contract, in relation to which the action was brought, was in 
English, and was addressed to Enskilda on behalf of Schering and the Indian 
company. It began: “In consideration of your making or our joint and 
several request an advance of £34,000 sterling to be made available in Sperr- 


_ marks to [the German compar] we hereby jointly and severally guarantee 


the payment in sterling of the amount hsreinafter mentioned by the German 
company.” The amount thereinafcer mentioned was £50,400. 

By the April contract the licbility of Schering and the Indian company as 
sureties was not materially altered. bat under clause 8 they jointly and 
severally undertook as “principals and not as guarantors to make the fol- 
lowing payments to you in conmsideraticn of the assignment by you to us on 
the occasion of each such payment of a like sterling amount of your claim 
against the German company. Such payments shall be made as follows— 
namely :—’? Then followed s list of 14 six-monthly instalments of decreas- 
ing amount, corresponding to those in clause 4 of the February contract. 
Clause 9 provided that each p=ymeni under clause 8 should be a satisfaction 
pro tanto of their liability as sareties, and that they should not be liable to 
make such payment in so far as the amount in question had-been paid by the 
German company or any otzer person or company. Clause 10 provided 
that that provision should not prejudice Enskilda’s rights of proof in a 
liquidation of either Schering or the Indian company. | 


Ae 
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The second part of clause 4 of the February contract did not appear in the . 
April contract as it deat with a matter which concerned only Enskilda and 
the German company. 

On the same day Aprl 16, Schering addressed the April letter to Enskilda 
providing for the pledging by them of goods to the value of £25,000 as 
security for the discharge by Schering of its obligations to Enskilda, whether 
as sureties or principals. under the April contract. 

The first four paymen:s by the two companies mentioned in clause 4 of i 
February contract and clause 8 of the April contract were made and the 
corresponding claims against the German’ company were assigned. The 
fourth payment and assignment took plase on April 28, 1939. The fifth. 
payment and assignment fell to be made on October 28, 1939, but in the 
meantime, on September 3, 1939, war broze out between this country and 
Germany. Schering took the view that such payment would contravene the 
provisions of the Trading with the Enemy Act, 1939, and Enskilda brought 
an action in the King’s Bench Division tor the recovery of the amount. 
That action was dismissed by Mr. Justice Hawke, and its dismissal was con- 
firmed by the Court of Appeal (57 The Times L.R. 289; [1941] 1 K.B. 424). 
The ground of the decision was that the payment would be for the benefit 
of the German company, and was therefore prohibited by the Trading with 
the Enemy Act, 1939. 

Subsequently Schering went into eens liquidation, and its assets had 
_ been sold, but a sum of £25,000 had been placed in the joint names of Mr. 
Edwards and Mr. Morris to answer its oblmations (if still subsisting). On 
January 29, 1942, Schering issued the writ in the present action claiming 
a declaration that she April contract could 20 longer be enforced against it, 
and an order for the release of the £25,000. 

Mr. Justice Simonds he-d that the April contract was one the performance 
or continued existence of which after September 3, 1939, would benefit the 
enemy, and would involve intercourse witk the enemy. He did not deal 
with frustration. He accordingly made an order declaring that the April 
contract had been abrogated by the outbreax of war and could no longer be 
enforced against the plain-ifis, and ordering the release of the £25,000. 

The Court of Appeal reversed that decisicn, and Schering appealed. 

Lord Thankerton statec the issue, referred to the three documents, and 
said that, though there was some argument to the effect that the price payable 
by the German company for the Reichsmarks was £50,400, he was satisfied, 
looking at the various provisions, that, on tke Reichsmarks being placed at 
the disposal of the Germar company, the latzer became debtors to Enskilda 
in the sum of £84,000, payable without interast, in effective pounds oe 
on the expiry of eight years thereafter. — 

His Lordship referred to the April contract and the April letter, and con- 
tinued : It may be noted thas the second paragraph of clause 4 of the February 
contract does not affect the amount of the licbility of the sureties; that the 
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remission referred to is clearly the reduction of the deot from £84,000 to 
£50,400; and that the effect of this paragraph was somewhat obscurely 
modified by a letter dated March 17, 1986, from Enskilda to the German 
company. But the effect of it would seem to be that the benefit of the re- 
mission was preserved to the lazter, provided that the payment of the instal- 
ments, or some of them, though made after their due dates, was made before 
the expiry of the eight years. I will only add that the February contract is 
headed “Contract of Debt” and is sc described at least four times in the 
body of the agreement. i 

Stripped of its somewhat intricate provisions it appears that, in substance, 
the contract was for the sale of conmodit:es—namely, German Reichsmarks, 
for a price which was to be paid in sterling. The commodities had been 
supplied and accepted, and all that remained was the payment of the price, 
and the only provisions remaining operative related ta the payment of the 
debt due in respect of the price, end the relative safeguards for its payment. 

We had a very full citation of suthorzities, and the able arguments of coun- 
sel on both sides have been very helpful. but I find little need to go beyond 
the speeches of Lord Dunedin and Lord Sumner in the well-snown case of 
Ertel Bieber and Co. v. Rio Tinto Company (84 The Times L.R. 208; [1918] 
A.C, 260), in which the earlier authorities are reviewed. Lord Kunedin 
said (at pp. 210 and 274 of the respective reports) : “From these cases I draw 
the conclusion that upon the groind af public policy the continued existence 
of contractual relation between subjects and alien enemies or persons volun- 
tarily residing in the enemy ecuntry which (1) gives opportunities for the 
conveyance of information which may hurt the conduct of the war, or (2) 
may tend to increase the rescurtes of the enemy or cripple the resources of 
the King’s subjects, is obnoxiows and prohibited by our law.” 

In his judgment in the presant case the Master of the Rolls appears to 
draw a distinction, on matter of principle, between contracts between a 
British subject and an alien enemy, and a contract between a British subject 
and a neutral (60 The Times L.R. 21, at p. 24; [1944] Ch. 13, at p. 24). In 
my opinion, the paramount corsideration of public policy in either case is the 
unhampered carrying on of zhe war. without harmful intercourse with the 
enemy, or economic benefit to zhe enemy or economis disadvantage to this 
country. But the applicability of the Principle is likely tc be rare in the 
case of contracts between a British subject and a neutral, or not so obvious 
as in the case of a contract between a British subject and an enemy. 

As regards the consequence cf this contravention of public policy, I am of 
opinion that the Courts have 20 choice between the abrogation and suspen- 
sion of the contract, abrogation being the necessary consequence. I agree 
with Lord Sumner’s statement on this point in Erte! Bieber and Co. v. Rio 
Tinto Company ([1918] A.C., at p. 286): “If upon public grounds on the out- 
break of war the law interferes vith private executory contracts by dissolving 
them, how can it be open to a subject for his private advantage to. withdraw 
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his contract from the operation of the law and to claim to do what the law 
rejects, merely to suspend where the law dissolves?’ The prohibition, which 
arises at common law or. the outbreak of war, has for this purpose the effect 
of a statute. The choice between suspending and discharging the ccntract 
on the outbreak of. war was quite deliberacely made, and if occasionally the 
contract is said tc be ony suspended, or a Court refuses to dispose of a case 
on the ground of dissolution alone, this orly brings into relief the fact that 
by an overwhelming preponderance of auttority such trading contracts have 
been held to be dissolved on the outbreak of war. An appearance of author- 
ity to the contrary is r found to be in truth a misreading of the 
language of a decision.’ After reference, by way of illustration, to the 
language of Lord Halsbtry in Janson v. Driefontein Consolidated Mines (18 
The Times L.R. 796, 2t p. 798; [1902] A.C. 484, at p. 493), Lord Sumner 
proceeded: “There can be no doubt that ‘he matter must have been con- 
sidered. To many people suspension seems to have much to recommend it. 
Freedom of contract is shallenged less; the sacrosanctity of commerce is 
respected more. The Ccurts could not have adopted the rule of dissolution 
unless they had reasoned that suspension would be inconsistent with this 
principle of the law of ecntract. I will quote the language of Mr. Justice 
Willes in Esposito e. Bowcen ([1857] 7 E. and B. 763, at p. 792), ‘In all ordi- 
nary cases, the more conv2nient course for both parties seems to be that both 
should be at once absolved, so that each, on becoming aware of the fact of 
a war, the end of which cannot be foreseen, making the voyage or the shipmen 
presumably illegal for an indefinite period, may at once be at-lberty to en- 
gage in another acventure without waiting for the’ bare possibility of the 
war coming to an end in sufficient time to allow of the contract being fulfilled, 
or some other opportunity of lawfully performing the contract perchance 
arising. The law upon this subject was dcubtless made, according to the: 
well known rule, to meet cases of ordinary occurrence.’ To his mind I think 
it is clear that the rule wes one made to provide certainty at the outbreak 
of war, where in itself everything is uncertair; that it was one made to apply 
generally, although taking its form from the needs of ordinary cases; and 
that, for the purpose of aoplying it, the case must be looked at as things 
stood when war broze out, and not as they were ascertained to be or as they 
ultimately happened during the interval before the trial of the action.” 
The contracts which fal. under this principle of public policy are clearly 
contracts the performance or further performance, of which after the out- 
break of war may involve the consequences which the principle, by its ap- 
plication, seeks to avoid, Lut it is equally clear that there are certain well 
established exceptions to tae contracts thus Droadly defined. I may quote 
the speech of Lord Duned-n in Ertel Bieber and Co. v. Rio Tinto Company 
([1918] A.C., at p. 269): “Mow Esposito v. Bowden has been cited by learned. 
Judges in many cases, and no doubt has ever been cast on its authority. 
‘Nor has it ever been taker as dealing with any particular contract, but it 
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has been held as dealing with coatraczs in general. So far as Janson’s case 
(supra) is concerned, the only matter there decided was that there must be 
an actual state of war to determine a contract; a mere imminence of war is 
not enough. Itis true that Lord Halsbury’s dictum, if epplied as a universal 
proposition, would be counter tc the doctrine of Esposito v. Bowden. But I 
am satisfied not only that the dictum was obiter and not birding, but that 
Lord Halsbury was not dealing with or thinking of executory contracts, but 
of contracts under which rights had already acctued. There is indeed no 
such general proposition as thas a state of war avoids all contracts between 
subjects and enemies. Accrued rigkts are not a-fected though the right of 
suing in respect thereof is susp2ndec. Further there are certain contracts, 
particularly those which are really the concomitants of rights of property, 
which even so far as executory are not abrogated. Such as, “or instance, the 
contract between landlord anid tenant, of which an example may be found 
in the recent case of Halsey 1. Lowenfeld (82 The Times 4R. 709; [1916] 
2 K.B. 707). In other words, the executory contract which is abrogated 
must either involve intercours, or its continuec. existence must be in some 
other way against public policy as that has been aid down in decided cases.” 

In the case of the established exceptions to wkich Lord Dunedin refers the 
necessity for intercourse with an enemy is obviated by the postponement of 
the right of action, and non-jorfeizure of an existing right supersedes any 
question of an immediate or future benefit to the enemy. This is well il- 
lustrated in the order made in Briel Bieber and Co. v. Ria Tinto Company, 
to which I will refer later. In the present case Mr. Justice Simonds applied 
that test at once without carsidering whether the case fell within the class 
of exceptional cases, and, coming to the conclusion that continued perform- 
ance of the contract would involve both such intercourse and such benefit, 
he held that the contract was abrogated on the outbreak of war. The 
question of whether the present case fell within the class of exceptional cases 
was also not considered by the Court of Appeal, but, in considermg the test 
of intercourse and benefit, taey draw a distinct.on between the case of a con- 
tract between a British subject and an enemy subject, and the case of a 
contract between a British subject and a neutral subject, and this appears to 
have led them to differ from Mr. Justice Simonds, and they reversed his 
decision. As already expressed by me, I am rot prepared to accept that, as 
a matter of principle, there is any distinction between taese two classes of 
contract, but it is unnecessary for me to deal further wita the judgment of 
the Courts below as I have come to the conclusion that the present case does 
fall within the exceptional ċass, and that, for that reason, the April contract 
was not abrogated by the cutbreak of war, so that the appeal fails so far as 
rested on that ground. l 

I am inclined to agree with Sir Arnold .McNairs suggestion in “Legal 
Effects of War” (2nd ed.. 1944, p. 93), that the distinction between ‘‘exe- 
cuted” and “‘executory coztracts” may not ba very helpful in this connexion, 


848 “THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and that it may be safer to say that the effeet of the outbreak of war on con- 
tracts legally affected by it is to abrogate or destroy any subsisting right to 
further performance other than the right 70 the payment of a liquidated 
sum of money, which will be treated as a debt and will survive the outbreak 
_ of war. In this view, I proceed to consider what is included in the phrase 
“a, liquidated sum of money, which will be created as a debt.” 

Counsel for Schering admitted that a debs payable by instalments would 
be so included, and that provision for discouat on anticipation of the instal- 
ment dates would not alter the position, nor would express provision for the 
acknowledgment in’ writing of each sum paid affect the matter. In my 
opinion the fact that the creditor held security for the payment of the debt, 
which would fall to be restored to the debtor on payment of the debt, would 
make no difference even though the security Lad been absolutely assigned to 
the creditor, and would require retransfer to the debtor. 

In.my opinion the present case only raises cne further point—namely, the 
fact that Schering was bound as principal to Enskilda to discharge the debt. 
. in respect of which the German company were the original principal debtors, 
and were therefore entitled under the April contract, on payment to the 
respondents of each instalment, to an assigmment by the latter of a like 
sterling amount of their claim against the German company. I cannot 
think that this makes any difference to the position. Schering, under the 
April contract, was bound to discharge the whcle debt within a period which 
would terminate before the lapse of the eight y2ars, when the liability of the 
German company to make any payment towards the debt would first arise; 
in other words, Schering was bound to acquire the debt, and its being placed 
by assignment in the shoes of Enskilda is merety incidental to the discharge 
of the debt owed to Enskilda, and is not different in substance from the case 
of the return of securities to which I have alreedy referred. 

- It is important to make clear that the principle of abrogation does not 
involve destruction of the contract so far as already performed. That which 
is abrogated is the further performance of the ccntract as from the outbreak 
of war; or, as Lord Dunedin expressed it in the passage already quoted, the 
‘continued existence of the contractual relationsaip is prohibited. As Lord 
Finlay, L.C., stated in. Hugh Stevenson and Sons v. Aktrengesellschaft Für 
Cartonnagen-Industrie (34 The Times L.R. at p. 206; [1918] A.C. 239, at p. 
244): “It is not the law of this country that the property of enemy aliens is 
confiscated.” This important point is well illuscrated by the form of order 
which was made in Ertel Bieber and Co. v. Rio Tinto Company, which related 
to contracts for the sale of large quantities of cupreous sulphur ore, to be 
delivered by instalments extending over a number of years. The order 
made by Mr. Justice Sankey, which was affirmed in the Court of Appeal and 
by this House, was in similar terms to that made in the Zine Corporation ». 
Hirsh (82 The Times L.R. 232; [1916] 1 K.B. 541), which related to contracts . 
of sale of zinc: concentrates to be delivered by monthly instalments. In 
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both cases the contracts had beea partly eer before the outbreak of 
war. In Zine Corporation v. Hirsh Mr. Justice Bray made- à declaration, 

which was affirmed by the Court of Appeal, that thé contracts were dis- 
solved as from the outbreak of war by the-sxistence of a state of war between. 
Great Britain and Germany, and that tke plaintiffs as from the said time | 
were released and absolved from eny obligation at, any time to supply to the 
defendants or their assigns any zinc concentrates. But the declaration 
was without prejudice to the righzs of either party in respect of concentrates 
supplied or which ought to have been supplied before the said time, or to 
moneys paid to the special trus: account mentioned in the agreement of 
December 14, 1908, or to any cause of action which had arisen before August 
4 1914. It seems clear to me thet this reservation included matters involv- 
ing intercourse with the enemy, but, as Lord Dunedin pcinted out, the right 
of action is postponed. It seems equally clear it might involve substantial 
economic benefit to the enemy. The declaration of Mr. Justice Simonds 
contains no such reservation, anz the result, in my opinion, is to confiscate 
the right of debt, which. had arisen to Enskilda on the delivery of the Reichs- 
marks on April 28, 1936. Iam not aware of any precedent for such confisca- 
tion, and it is clearly not justified under the decision of this Eouse in Ertel 
Bieber and Co. v. Rio. Tinto Com-pany. Indeed, it is inconsistent with it. 
I may add that in the earlier case of Esposito v. Bowden the performance of 
the contract had not begun befor the outbreak of war. 

As regards Schering’s alterna-:ve argument that the April er by 
reason of circumstances arising cut of the war, became impossible of further 
performance, and that the parties were thereby excused from further per- 
formance, that argument is clearly out af place in the view which I have. 
already expressed that all that remained to be done was the discharge of an 
accrued debt by instalments, subject to en assignment 2f the right of ulti- 
mate recourse against the Germen company, and I have nothing to add to 
the views expressed by the Master of the Rolls on this matter. .. 

It follows that in my opinion tke appeal fails, and I propose shat it should 
be dismissed with costs. | 

Lorp RUSSELL oF KILLOWEN, in stating the facts, referred to the ileran 
clauses of the February contract and continued: The other clauses need not 
be referred to, but it will be cozrvenient. at this stage to state my view.of 
the true construction of this agreement, which became operative on April 28, 
1936. The primary debt for which the German company became liable to 
Enskilda was the sum of £84,00€ referred to'in clause 1. I sm. of opinion 
that this must be so, notwithstanding the meaning to the contrary which 
would, prima facie, be gathered from clause 2, because any other view is not ` 
_ consistent with the words “to tke amount of £50,400” in clause 3 and is 
hopelessly inconsistent with the second half of clause 4. The German com- 
pany made itself liable to pay £&<,000 to Enskilda at the end af eight years, 
but the liability might be reduced by degrees throughout the eight years 


t 
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Lo according as the sureties Pade: some. or all cf the ens specified in clause 
|. -4; and might; ultimately amount to no more than a debt of £50,400, owing 


3 not to. Enskilda but to, the sureties. -The sureties, itis to be observed, whose 


i liability -ÅS sureties i is limited to £50,400 aad cannot mature for eight vears, 
assume ‘undér ‘clause 4 a most unusual burden—namely, the obligation to 
pay « off portions of thei? principal’s debt before any part of it is due from the 


PR principal; and so reduce their principal’s ability by an amount for which 
` _ the sureties can: never be liable; but this unusual feature is easily accounted 


for when ‘one: remembers that these sureties were bound to do whatever the 


|. principal. debtor told them to do. 


N otwithstanding the existence of the Fabruary contract, a further docu- 
-ment was executed, in-the English language, by Enskilda, the English 
company and the Indian company, whick is known as the April contract. 
Why this document was. executed ‘has never been explained. Both sides 


‘agree that the relationship and obligations as between Enskilda and the two 


companies are’ the same as the relationship and obligations which were ` 
established as between-them by the February contract, and that the latter 
have never been terminated and still subsist. It may be that the parties - 
desired a recordin the English language of their obligations inter se, or it 
may be that they wished to make it clear that clause 4 of the February 
contract was obligatory and not merely optional on the part of the two 
companies. But whatever the object in view, the April contract is the 
contract in relation to which this action is brought. Nevertheless, in my 
opinion, it is quite impossible to treat thet contract as a matter apart and 
separate from the February contract; it is part and parcel of one transaction 
‘between Enskilda and the German Company, into which the two companies 
are introduced by the German company in order to provide sterling and thus 
enable the German company to achieve its object—-namely, the purchase 
of the sperrmarks. 

The April contract takes the form of a document addressed to Enski da, 
dated April 16, 1936, and signed by a Mr. Edwards, both as managing 
director of the English company and as attorney of the Indian company. 
[His Lordship read the opening sentence, set out above]. This opening 
statement may be characterized as a gentle fiction.. It is clear from the 
February contract, and a letter of November 5, 1935, from London to Bom- 
bay, that the initiative and the request came from the German company and 
that the suretyship was undertaken under the German company’s instruc- 
tions. 

His Lordship referred to the April contract and letter, the history of the 
case leading up to ths present litigation and the decision of Mr. Justice 
Simonds. He continued: On appeal the order of Mr. Justice Simonds was 
discharged and the action was dismissed. As I read the judgment of the 
Court of Appeal the reasoning proceeded thus. It was admitted that further. 
` performance of the April contract during tae war “must benefit the enemy”; 
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it was also apparently agréed that a contract with a neutral the further , i 
performance of which during the war ‘‘would in fact confer -ar immediate or ` ` 


future benefit on the enemy would te abrogated by the outkreakt of war”; "| 


nevertheless the Court was of cpiniox that the, April contract, being a con" 
tract with a neutral, might continue i in existence af ter the outbreak of war- on 
the basis of suspension during the war. On that footing, it ‘was said, the 
benefit to the German company (and therefore to the enemy) became so ' 


vague and uncertain that no valid ground existed-on which a British i = 


- could be freed from his obligatioa tc a neutral. > 

I confess I feel great difficulty in following fie reasoning, By the very 
terms of the bargain struck between al the parties in February. and formally 
recorded as between Enskilda and the two companies in April, the further: 
performance by the English cormpany curing the war, either of clause 4 of -> 
the February contract (eo nomine), or of clause 9 of the April contract (eo : 
nomine) must inevitably result in a clear and direct benefit to the German 
company (which was stipulated Zor by the German company and assented . 
to by Enskilda in order to obtain sterling)—namely,' a large reduction in 
the German company’s indebtedness of £84,000. The four payments made 
before the: war had already reduced it to £42,000, leaving outstanding a 
lability of £42,000. The carrying out of the April contract during the war 
- according to its terms would releve the German company from a further 
liability of £16,800. But the exe falls when war breaks cut. At that 
moment there was nothing vagae or uncertain about the benefit to. the 
enemy which would result from marrying out the very terms of the bargain. 
All the necessary conditions existed for abrogation under the common law 
rule. Illegality does not suspend; it dissolves: see per Lord Sumner in Ertel ` 
Bieber and Co. v. Rio Tinto Comrany (84 The Times, L.R. 208; [1918] A.C. 
260, at p. 285). What justificaticn then can there be for saying, we will not 
declare this contract to be abrogaied Lecause it is a contract w-th a neutral, 
but we will declare it to be only susp2nded, and then suspension will only 
involve a vague and uncertain kenefit to the enemy, insufficient to justify 
freeing a British subject from his obligation to a neutral? I know of none, 
and can imagine none. Indeed, a fatal difficulty seems to arise. If a 
contract, the further performance of waich (like this one) requires acts to be 
done on or before fixed dates, from the doing of which on those dates stated 
consequences clearly beneficial to the enemy are to flow, is prima 
facie abrogated:at common law on the outbreak of war, it can be no answer 
to say that the contract need only be sispended during the war if the benefit 
to the enemy thereby becomes vague and uncertain, for you would by the 
suspension be substituting a new and different contract into which the 
parties had never entered; see, for example, Distington Hematite Iron Com- 
pany v. Possehl and Co. (82 The T-mes L.R. 349; [1916] 1 K.B. 811). . 

The case for Enskilda on the appeal before this House was argued on 
different grounds. It was conceded that contracts the further performance 
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of which would confer on the enemy an immediate or future benefit or involve 
intercourse with the enemy are abrogated on the outbreak of war. [His 
Lordship quoted Lord Dunedin in Ertel Bieber and Co: v. Rio Tinto Company 
(84 The Times L.R. at p. 210; ; [1918] A.C., at p. 274) and continued:] It was 
also conceded that the same principle would apply to a contract between 
British subjects, or between a British subject and a neutral if according to 
its very terms further performance of it would give the opportunity or tend 
to the increase indicated above. It was, however, contended that this 
contract fell within certain exceptions to the rule. That certain exceptions 
do exist is well established. To quote Lord Dunedin once more—he stated 
the exceptions thus in Ertel Bieber and Co. v. Rio Tinto Company ([1918] A.C., 
at p. 269): ‘There is indeed no such general proposition as that a state of 
war avoids all contracts between subjects and enemies. Accrued rights are 
. not affected, though the right of Suing in respect thereof is suspended. 
Further there are certain contracts, particularly those which are really the 
coneomitants of rights of property, which even so far as executory are not . 
abrogated. Such as, for instance, the contract between landlord and tenant 
of which an example may be found in the recent case of Halsey v. Lowenfeld” 
(32 The Times L.R. 709; [1916] 2 K.B. 707). 

Thus a contract which is completely executed on one side, and by which 
nothing remains to be performed except payment to be made by the other of 
a liquidated sum whether already due, or debitum in praesenti solvendum in 
futuro, is unaffected by the outbreak of war. The payment cannot in fact 
take place between enemies in war time; so long as the war lasts the payment 
is suspended. Nor is enemy property confiscated at common law by the 
outbreak of war, and consequently contractual rights and obligations in- 
cidental to the ownership of property are not put an end to at common law 
by the outbreak of war. The enforcement of them during the war may be 
impossible, but they will survive the war. 

It was first contended that the April contract fell within the. seaplane 
because the April contract was a contract wholly executed by Enskilda and 
under which nothing remained to be done by the English company except the 
payment of money. This was the main contention advanced by Enskilda 
before us, and it is this contention which is adopted by those of your Lord- 
ships who favour the dismissal of this appeal. But they reach this con- 
clusion on two grounds, concerning the construction and effect of the April 
contract, which appear to me fundamentally wrong, and I feel bound to 
state in detail my reasons for so thinking. 

One ground is of this nature:—The payments to be made by Schering 
under the April contract are treated as payments made at the request of the 
German company, and it is then said that Schering would, independently of 
the provisions of clause 8, and whether it paid as a surety or a principal, be 
entitled to reimbursernent. Equity, it is said. would transfer to the English 
company the right vested in Enskilda to recover from the German company 
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the amounts paid. The April contract added nothing in this respect; clause 
8 conferred on Schering no righi which it would not have obtained by the 
mere fact of making the specified payments. 

Surely this view is misconceived. That Schering entered into both the 
February contract and the Aprl ccrtract in obedience to the instructions 
of the German company no on2 can doubt. But the right in Enskilda to 
receive, and the obligation on tae Ergiish company to pay, the instalments 
rest on the April contract. Tiæy ar2 payments which will become payable 
by Schering to Enskilda befcie arything is payable to Enskilda by the 
principal debtor at all. Nor aze they made by Schering as a surety, or at 
the request (express or implied) of the German company. They are made 
by Schering as a principal under compulsion of the April contract. Even if 
the pre-war instalments could (corcrary to my view) be treated as being 
payments made at the request of tha German company, no post-war instal- 
ment could possibly be treated as having been made at the request of an 
enemy. But for the existence of tbe April contract there would have been 
no obligation on Schering to cay ary of the “instalments”: any such pay- 
ment would have been a purely voluntary act creating no right, legal or 
equitable, in the payer. 

Even if the first portion ci clanze 4 of the February contract was not 
(as between the parties to the April contract) superseded by clause 8 of 
the April contract, but still remained binding, the legal position would 
remain unchanged. Schering would make the payments not as a surety, or 
at the request of someone whc was indebted to the payee, but as a principal 
under the compulsion of a cantract with the payee. 

The other ground is of this natrre:—It is said that the provision in the 
April contract: for the assignment >f Enskilda’s rights against the German 
company is only a provision as to the method of payment, that the, April 
contract had been wholly exezuted by Enskilda before the outbreak of war, 
that Enskilda had then an accruec cause of action in debs for each instal- 
ment, that the tender of an execsted assignment by Enskilda was a mere 
formality, and that Enskilda could sue for an instalment, if unpaid on the 
specified date, on an allegation that Enskilda was always ready and willing 
to execute an assignment or: payment. 

I cannot agree. It is, in my zpinion, impossible to treat clause 8 as a 
mere agreement to pay fixed amounts on stated dates, corstituting debts to 
be paid on those dates, subject to the fulfilment by Enskilda of conditions. 
It is a contract to pay the instalmen:s (I quote the words) “in consideration 
of the assignment by you to us on zhe occasion of each suck payment of a like 
sterling amount of your claim sgainst the German company.” This is 
nothing but a contract for the sale and purchase of a number of choses in 
action on specified dates. As was pointed out in the judgment of the 
Master of the Rolls in the earlier litigation to which I have referred—see 
(57 The Times L.R. 289, at p. 230; [1941] 1 K.B. 424, at pp. 435, 486)— 
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the remedy thereunder would be not by action for debt, but by proceedings 
for specific performance of the contract of purchase, after execution and 
tender of a proper assignment of the subject-matter of the purchase. When 
war broke out no cause of action had accrued to Enskilda in respect of post- 
war instalments. The only obligation to pay is on receipt of a tendered: 
executed assignment of the property agreed to be sold; the only obligation 
to part with the property sold is on receipt of the purchase price. A “ready 
and willing” plea may well be a proper and necessary plea in an action for 
breach of a contract for the purpose of alleging and establishing that the 
plaintiff who sues for breach is not himself in breach. But we are here 
considering the position in relation to an action for the enforcement of this 
contract, not in relation to an action for its breach. In order to enforce it 
Enskilda would have to sue for specific performance, and, except on allegation 
and proof of execution and tender of an assignment: of the property sold, 
there would be no cause of action for the purchase money. In other werds, 
the April contract, so far from having been fully performed by Enskilda 
before the outbreak of wer, remained completely executory on both sides in 
relation to the post-war instalments. On each instalment date each party 
had to complete the sale and purchase, Enskilda by delivering an assignment 
of the properties sold in exchange for the purchase money, Schering by paying - 
the purchase money in exchange for an assignment of the property sold. 
Another argument advenced on behalf of Enskilda was to the effect that, 
so far as concerns that. part of the April contract which deals with surety- 
_ ship, Enskilda had wholly performed its part. It had complied with the 
request of the two comparies, and had made over the marks to the German 

company which constituted the consideration for the suretyship, and the 
carrying out of that obligation involved neither intercourse with nor benefit 
to the enemy. I have already drawn attention to the fact that, in sober 
truth, no consideration for the suretyship. has moved from Enskilda to the 
two companies, who had made no request. But assuming the truth of this 
fiction, it is in my opinion impossible to sever the April contract and to treat- 
it as if there were two separate and independent contracts, one for surety- 
ship and the other for the sale and purchase of Enskilda’s claims against the 
German company. The April contract is one entire and essential con-. 
stituent of a transaction between Enskilda and the German company. In 
order that the German company might induce Enskilda to let it have 
the Reichsmarks for the reduced price of £50,400 sterling it was necessary- 
that the two companies should, under instructions from Germany, both guar- 
antee the larger price up to £50,400 and agree to buy Enskilda’s claims 
against the German company at prices in sterling sufficient to provide in 
sterling the reduced price of £50,400. Unless this twofold liability had been 
undertaken by the two companies (asit was undertaken both in the February 
contract and the April contract) the Largain between Enskilda and the 
German company could not have been struck. | 
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Reliance was also placed on tke exception which was described by Lord. 
Dunedin in these words-in Ertel Fieber and Co. v. Rio Tinto Company ({1918] 
A.C., at p. 269): “Further, there are certain contracts, particularly those 
which are really the concomitants of rights of property, which even so far as 
executory are not abrogated.” I am noi sure that I understood correctly 
one argument on this contention. I think-that it was said that the April 
contract was a concomitant of the right of property which Enskilda had 
acquired by its contract with tae Germen company. But that is not the 
kind of property to which Lori Dunedin referred. He was not referring to 
choses in ‘action or contractual rights. He was referring to contracts such 
as covenants running with tha land, the right to enforce which belongs to 
the owner for the time being o7 the lard. The interest in the land is not 
confiscated at common law by the outbreak of war; the power to enforce 
the covenant cannot be exercised during the war, but when the war ends 
the power of enforcement reviv2s. It may be difficult to define with ex- 
actitude or exhaustively the class of ‘“‘concomitants.” Each case must be 
considered when occasion arises. But I am of opinion that the present case 
cannot be treated as a contract which is a concomitant of rights of property 
within the exception. 

Finally, it was suggested that the existence of the- security created by 
the April letter brought the case within this exception. This appears to 
me an argument which must fail. So far from the April contract being a 
concomitant, of the right of praperty created by the security, it is the se- 
curity which is a concomitant o? or ancillary to the April contract; and the 
argument when brought to bedrock comes to this, that obligations which 
(if unsecured) would be abrogated at common law are saved ftom this fate by 
the fact that security has been ziven for their performance. That will not 
do. With the disappearance of the obligations the security for their per- 
formance necessarily disappears as well. 

I am in agreement with ths views of Mr. Justice Simonds on this part of 
the case. I agree with him when he says that the simple question is whether 
the performance of the April carntract after September 3, 1939, would benefit 
the enemy by increasing his resources or crippling those of his Majesty’s 
subjects. That it must do so is, as he and the Court of Appeal thought, and . 
as I think, plain; and I will add that it is equally plain that the pecuniary 
benefit to the German company was one of the very objects for which, in the 
first instance, the February ccntract, and subsequently the April contract, 
were entered into. . 

Whether the performance of the April contract would involve intercourse 
with the enemy is a point wita which I need not deal, but the course of 
dealing between the parties in the days of peace affords strong support for 
the view expressed by Mr. Justice Simands. I express no view of my own, 
however, nor do I say anythirg on the question of frustration. 

One cannot but regret the unsatisfactory outcome of the argument in this ` 
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House. The appeal fails for reasons which differ from those which prevailed 
in the Court of Appeal and which differ inter se. To me, two decisive points 
stand out crystal clear, unanswered, and, I venture to think, unanswerable: 
(1) the April contract, if performed in war time, confers a distinct and 
immediate benefit on the enemy; and (2) as regards post-war instalments, 
it was at the outbreak of war wholly executory. 

I would allow the appeal and restore the order which the Court of Appeal 
discharged. 

Loro Macminuan delivered an opinion stating that he would allow the 
appeal. 

Lorp Portrr and Lorp Gopparp delivered opinions stating that tey 
would dismiss the appeal. 


THE TOLTEN 
PROBATE, DIVORCE, AND ADMIRALTY * 
[December 3, 1945] 


This was an action in rem by United Africa Company, Limited, against the 
owners of the motor vessel Tolten, a British ship registered at Newport. The 
amended endorsement on the writ was for damage caused to the plaintiffs’ 
pier and wharf by the Tolten through the negligence of her owners, their 
servants, or agents. 

In the statement of claim the plaintiffs stated, inter alia, that jens were 
the owners and occupiers of a wharf known as Bulk Oit Wharf, situated at 
-Apapa, in the harbour of Lagos, Nigeria, and they alleged damage to the 
wharf through the negligent navigation of the T'olien. The shipowners, in 
their defence, denied that the plaintiffs were the owners or occupiers of the 
wharf in question, and contended that, on the facts set out in the statement 
of claim, the Court had no adeo to adjudieate thereon. 

By order of the Registrar the question of jurisdiction was tried as a 
preliminary point of law. 

MR. Justice BUCKNILL read a judgment in which he stated the issues, and 
continued: Counsel were unable to cite any Admiralty action in rem which 
is a direct authority on the point. Counsel for the shipowners relied mainly 
on The Mary Moxham (1875), 1 P.D. 43, and on appeal 1 P.D. 107, the facts 
in which were similar to those in this case, except that there the pier was in 
Spain. The defence by the shipowners in that action, which was in rem, 
alleged, in substance, that the Court had no jurisdiction; that the pier formed 
‘part of the land of Spain; and that by the law of Spain the masters and 
mariners were alone answerable for the damage caused by the negligent 
navigation of the ship. The plaintiffs moved. the Court to strike out that 
part of the defence which alleged that the Court had no jurisdiction and that 
by the law of Spain only the master and mariners of the ship were liable for 
the damage. At the hearing of the objection before Sir Robert Phillimore 


* Times Law Reports 378. ` 
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it appeared that the Mary Moxham had been arrested in Spain in respect 
of the damage to the pier, and that, to procure her release, the defendants 
agreed with the plaintiffs that the liability of the defendants should be 
determined by proceedings in the English Courts. .In the face of that 
agreement the defendants did not pursue the point that there was no juris- 
diction. There was argument Sy Mr. Butt, Q.C., and Mr. Benjamin, Q.C., 
on behalf of the plaintiffs, in support of the jurisdiction of the Court— 
presumably before the agreement referred to was brought to the attention of 
the Court—and Sir Robert Phillimore ruled (at p. 45): “The inclination of 
my mind, subject to any argument on the point I might have heard from the 
counsel of.the defendants, is that the Court hes jurisdiction over the case. 
In these circumstances I shall ireat the case not as coming before me by 
consent, but as one within the ordinary jurisdiction I possess to entertain 
suits arising out of collisions in foreign waters where no circumstances by 
which such jurisdiction might be ousted has been brought to my notice.” 
The Court then heard argument, on zhe question whether Spanish or English 
law applied with reference to tke liability of the shipowners ior the damage 
to the pier. Sir Robert Philmore decided that Spanish law was not 
applicable and that the damage must be taken to have been inflicted by a 
British ship within the ebb and flow of the tide on a pier in the territory of 
Spain. `’ : 
The case went to the Court of Appeal, but the question of jurisdiction 
was not argued, the only question being whether the law of Spain applied in 
reference to the liability of the shipowners. Lord Justice James, however, 
said (1 P.D., at p. 109) that it was a very novel action and that “very grave 
difficulties indeed might have risen as to the jurisdiction cf this Court to 
entertain any action or proceedings whatever with respect tc injury done to 
foreign soil.” Lord Justice Mellis said (at p. 112): “ Whether the rule as 
to wrongful acts to real.or immovable property in a foreign country. does not 
go still further and prevent an éction being brought at all is a question which 
it is not necessary to determina in this case, because, having regard to the 
consent of the parties and the zgreement that has been entered into, no such 
objection to the jurisdiction could be taken in this case.” 
. The House of Lords in British South Africa Company v. Companhia de 
Mocambique (10 The Times L.P. 7; [1893] A.C. 602) finally decided that the 
Supreme Court of judicature has no jurisdiction to entertain an action in 
personam to recover damages for a trespass to land situated abroad. Inthe 
Course of the argument couns2] who supported the proposition, which the 
House of Lords subsequently affirmed, cited The Mary Moxham as a case 
which showed that actions affecting real property are strictly local in their 
character and cannot be tried kere when they affect foreign countries. Lord 
Herschell quoted the passage ir Lord Justice James’s judgment (cited above) 
and continued (10 The Times L.R., at p. 9;11893] A.C., at p. 622): “The dis- 
tinction between matters which ar2 transitory or personal and: those which 
are local in their nature, and tae refusal to exercise jurisdiction as regards th 
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latter where they occur outside territorial limits, is not confined to the 
jurisprudence of this country.” I presume, therefore, that Lord Herschell 
‘ considered that Lord Justice James was righ> when he said that there were 
very grave difficulties as to the jurisdiction of the Court in The Mary Moxham 
(supra). That dictum of Lord Justice James and the contrary dictum of Sir 
Robert Phillimore are the only authorities cited to me which directly bear 
on the point. : | 

In Williams’ and Bruce’s Admiralty Practice (8rd ed. (1902), p. 74) it is 
stated: ‘Damage done by a ship to a pier or breakwater has been held to 
fall within section 7 of the Admiralty Court Act, 1861, and it must now be 
considered as settled law that under section 6 of 3 and 4 Vict., c. 65, the 
Admiralty Court acquired jurisdiction to entertain a claim for damage 
received by a ship by collision with a pierhead within the body of a county.” 
A reference then follows to The Mary Mozhan in the following note: ‘But 
it seems to be open to doubt whether the Court can entertain an action 
for damage done to a pier in foreign territory except pursuant to the agree- 
ment of the parties.” That was written in 1901 after British South Africa 
Company, Limited v. Companhia de Mocambique had been decided. In my 
opinion, the matter is one of considerable doubt, and it is doubtful whether 
the plaintiffs in the present action could sue the owners of the Tolten in 
personam in England in respect of the damags to a pier in Nigeria in their 
occupation. I do not think that they need prove a legal title to the pier. 
In any case this is an action în rem and not tm personam. 

Counsel for the plaintiffs.argued that section 22 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, gave the High Court admiralty juris- 
diction over any claim.for damage done by a ship. That enactment did not 
extend the jurisdiction of the High Court, but merely transferred to it the 
jurisdiction formerly exercised by the High Court of Admiralty. Lord 
Gorell made that clear in the case before the Privy Council of Bow, McLach- 
lan and Co., Limited v.. The Ship Camosun (25 The Times L.R. 833, at p. 835; 
[1909] A.C. -597, at p. 608) where he said: ‘The Judicature Acts of 1872 and 
1875 .. . amalgamated the English Courts and transferred to the High 
- Court all the Jurisdiction which had been previously exercised by the different 
Courts, so that every Judge of the High Court can exercise every kind of 
. jurisdiction possessed by the High Court, but these changes conferred no 
new Admiralty jurisdiction upon the High Ccurt, and the expression ‘Ad- 
miralty jurisdiction of the High Court’ does not include any jurisdiction 
which could not have been exercised by the Admiralty Court before its 
incorporation into the High Court, or maybe conferred by statute giving new 
Admiralty jurisdiction. It is sure that a Judge of the High Court sitting 
in the Admiralty Division thereof, may, as Judge of the High Court, exercise 
any jurisdiction which is now possessed by a Judge thereof, but he does so 
by virtue of the general jurisdiction conferred upon him, and not by virtue 
of any alteration in his Admiralty jurisdiction.” 
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I must, therefore, look baek at the Acts of 1840 and 1861 to see what 
jurisdiction the Court of Admralty had before the Judicature -Acts were 
passed. The Admiralty Cours Act, 1861, enacted that the High Court of 
Admiralty should have. jurisciction over any claim for damage done by any 
ship, and that that jurisdictior. might be exercised by proceedings in rem 
‘or by proceedings in personam. The words of the statute ‘are clear and 
simple, and I think that they must be given the widest possible interpreta- 
tion. The Act of 1840 dealt wth damage received by a ship on the high seas 
or within the body of a courty, but the Act of 1861 does not limis the 
locality in any way; it simply sates that the High Court of Admiralty shall 
have jurisdiction over any claim for damage done by aship. That Act has 
been held to apply to damage cone by a ship to a pier in British waters, and 
to damage by collision between ships in foreign waters. To limit the juris- 
diction as suggested by the shipowners seems to me to lead to this strange 
result: If the Tolten had collided with a ship belonging to the plaintiffs 
moored alongside the pier in question and the pier had been damaged as a 
result, the plaintiffs could sue the Tolten here in respect of damage to their 
ship, but they could not include in their claim damage gona to the pier as a 
result of the collision. 

Unless I am precluded by gn authority binding on this Court I s2e no 
` reason why a case of this kind should not be included within the plain words 
of the statute. So far as any tardship is concerned—if the Court is entitled 
to consider that—there is no hardship on the shipowners if they have to 
defend the action here, for they are resident in this country. On the other 
hand, if the plaintiffs are not antitled to arrest the ship except in Nigeria, 
their remedy against the ship, which has left Nigerian waters, has gone. The 
High Court exercising Admiralty jurisdiction may be considered as an 
international Court in the sense that it exercises jurisdiction in rem over 
‘foreign and British ships alik= in respect of damage done by such ships, 
whether the damage has been done in British waters or on the high seas or in 
foreign waters. To limit the plain words of the statute so as to exclude a 
claim of this kind seems to me to impose a fetter on the jurisdiction of the 
Court to which the Court should be slow to submit, and to limit unduly the 
right of the plaintiffs to arrast the ship which has done the damage. 

For these reasons I reject tke plea on demurrer, and there will be judgment 
’ for the plaintiffs on the- preliminary point. 


BOOK REVIEWS AND NOTES 


International Law. Volume I. By George Schwarzenberger.- London: . 
Stevens & Sons, 1945. Pp. xliv, 645. Tables. Appendixes. Index. 
£ 3. | 


This volume by the Sub-Dean of the Faculty of Laws and Lectures in 
International Law and Relations at University College, London, is the first 
of a series of three volumes on International Law. The present volume 
deals with International Law as applied by International Courts and 
Tribunals. The second volume will present international law as shown in 
British State practice and the third will cover international law as expounded 
in the decisions of courts within the British Commonwealth an pire. 

The author takes a positivist attitude toward the subject of international 
law, in the sense that he looks to judicial decisions for the development of 
the principles of international law by the use of the inductive method, rather 
than to the presentation of the subject by abstract principles illustrated by 
court decisions and state practice. He rightly regards judicial decisions as 
“evidence of international law of a very much more persuasive and authori- 
tative character than any other available.in this sphere.” He changes the 
emphasis from “national attitudes and subjective views of writers to the 
certainty provided by the decisions of International Courts and Tribunals.” 

_ Contrary to the treatment of the matter in Article 38 of the Statute of the 
World Court, the author correctly submits that ‘rules which have actually 
been applied by Courts can claim a higher degree of authority than doctrines 
propounded by writers of text books, however eminent, or views upheld— 
and at convenience disregarded—in the diplomatic exchange of Foreign 
Offices.” He holds that “though generally speaking legal opinions expressed 
in State practice, the views held by Municipal Courts and the treaties con- 
cluded in‘individual States can not convey the same certainty of Interna- 
tional Law as may be claimed for principles accepted by the jurisprudence of 
International Courts, these sources of International Law prominently repre- 
sent International Law in the meking.” 

As the value of a decision depends on the statute of the tribunal, he gives 
preéminence to, and a systematic survey of, the work of the World Court, 
and he points out that although the decisions under its Statute can not be 
considered as binding precedents, their strength rests on the quality of the 
bench and its exposition of the law. The World Court decisions are ‘‘sup- 
plemented primarily by reference to the decisions of the Permanent Court of. 
Arbitration.” Where these two sources leave gaps, awards of bilateral 
Arbitration Tribunals, Claims Commissions and Mixed Arbitral Tribunals. 
have been introduced. The Author says he has been at pains to point out 
conflicting decisions, which leave matters ‘still in state of flux.” In as- 
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. sessing the meaning and value o? decisions the author has admittedly tried 
to avoid too narrow or too brcad interoretations and conclusions therefrom. 

The method of treatment assumes an elementary knowledge of inter- 
national law and therefore this is not a book to be recommended for the be- 
ginner in this field, but for acvanced students and practitioners. The 
author suggests first a reading cí Brierly’s introduction to the “Law of Na- 
tions.” Readers will find this volume quite different from the ordinary text 
on international law. Topics ere treated only slightly from the historical 
or abstract point of view and ar> chiefly limited to views expressed by inter- 
national tribunals in their opinicns directly or obliquely. 

It must be confessed, however, that a too severe limitation of discussion to 
court decisions does not give a well rcunded idea of the system of interna- 
tional law as it exists. Probably the lacunae will be supplied by the other 
volumes of the triad. Moreover the carving of a decision into segments and 
the ‘distribution of them under various headings makes it difficult to deter- 
mine at times whether some of the extracts are merely passing comments of 
the judges or actual decisions on the points at issue. It is believed that the 
general ‘impressions of the reader would be clearer had the author stated 
more frequently the principles $> be drawn, by the inductive method pro- 
posed, from the decisions cited, quoted, end summarized. 

At times the reader will wish zhat the facts were more fully stated, so as 
to bring out the issues to which the individual quotations from. decisions are 
applicable. This is particulari true wken the decisions relate to interna- 
tional treaties or conventions whose provisions are not always quoted 
or easily available. 

It is impossible in the space of a review to deal adequately or comprehen- 
sively with a multitude of topies and decisions, here marshaled under more 
than 350 particular headings. These headings are grouped in the seven 
Parts of the volume dealing, rescectively, with Foundations of International 
Law, International Personality, State Jurisdiction, Objects of International 
Law, International Transactions, War and Neutrality, and Law of Inter- 
national Institutions. The topics are generally introduced by brief orienta- 
tion remarks which prepare tke reader for the exposition which follows. In 
place of a detailed description cf the contents of these several Parts it may 
be said that the decisions of the World Court and the International Court 
of Arbitration, supplemented by decisions of other tribunals, have been ar- 
ranged and quoted i in such a form as to be conveniently seforied to. by stu- 
dents and practitioners. There are numerous cross references to other 
sections of the volume where alted discussion occurs. The reader will find 
some authoritative statement am almost every phase of international law. 

Special mention might be raasde of Part Seven, the largest in the book, 
which deals with the Law of Internaticnal Institutions. Written before the 
United Nations Charter was finelly drafted it considers international institu- 
tions as they existed prior to the Charter, very largely as set up by the 
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League Covenant and interpreted by the World Court. , It is difficult to 
point to a more cogent discussion of the principles involved. A review 
cannot give an adequate idea of this analysis which covers the types, func- 
tions, and principles of international institutions and their operation. The 
Judicial Institution is given two thirds of the space and includes such topics 
as judicial legislation, prerequisites of jurisdiction, estoppel, stare decisis, 
limitations of judgment, res ad judicata, revision of judgment, and of course 
advisory opinions. 

Administrative International Institutions are reviewed in the light of the 
World Court decisions interpreting their jurisdiction, rights and duties, their 
relation to the territorial sovereign, their subjection to instructions and their 
rule of voting. In these matters the court appears to apply the functional 
test as one of the guiding rules of interpretation. ~ 

The final sections relate to general international institutions such as the 
League of Nations and the quasi-international ILO. It would seem that the. 
World Court should belong in this category. The legal principles governing 
the League as a peace-preserving organization and a center of international 
coöperation are discussed. Also explored are the implicit limitations on. 
state sovereignty of members of the League, the nature of the Covenant 
as a collective treaty, the legal consequences of a conflicting bilateral treaty 
and the imposition of burdens on a non-member without its consent. - 

‘The ILO is merely an auxiliary body created to consider and make recom- 
mendations to improve conditions of labor as an instrument of peace. It 
has no coércive powers and no recommendation can be applied in any cour- 
try that does not see fit to adopt it. Moreover, its activities fall solely 
within the realm of domestic jurisdiction. The few decisions relating to the 
ILO are reviewed and explained. The question whether a state not a mem- 
ber of the League can join the ILO is discussed in the decisions quoted. 

The appendices contain seven international decisions of particular sig- 
nificance to each of the seven Parts of the book. There are also reprinted 
the Hague Convention on International Arbitration, and the Statute and 
Rules of the Permanent Court. 

L. H. WooLsEY 
Of the Board of Editors 


Istoriya Mezhdunarodnogo Prava, vypusk I (ot drevnosti i do kontsa XVIII 
veka) Posobie k Lektsiyam [History of International Law, vol. I (from 
ancient times to the end of the XVIII century) Lecture Aid] By Prof. 
E. A: Korovin. Moscow: Military-Juridical Academy of the Red Army 
and Advanced Diplomatic School of the Ministry of Foreign Affairs, 
USSR; 1946. Pp. 106. 


Professor Korovin’s first post-war book inaugurates what will be a series 
of volumes to be used by Soviet lecturers in preparing courses in interna- 
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tional law. The volume under zeview traces the development of interna- 
tional law from ancient times to the end of the feudal period. Korovin ex- 
plains that he begins with ancier1. times because he feels that the usual prac- 
tice of beginning with Grotius ard Westphalia seems groundless. He finds 
international law appearing, even though primitive in form, with the rise of 
class societies and states. He decries the western custom of limiting re- 
search to the Mediterranean basin on the ground that other areas are “non- 
historical.” He starts his own aistory with a Chinese manuscript of 2357 
B.C., setting forth obligations +> foreign states. He then approaches the 
ancient cultures of India, Babylon, Assyria, Judea, and Egypt to find ex- 
amples of relationships governed by international agreement and custom. 
He adopts the thesis that some nations, such as Germany, cannot be com- 
pared with Russia in their contribution to the welfare of mankind and inter- 
national law. For that reason te gives more attention to the Russian ex- 
perience than to any other, making his book valuable to western readers 
who will search in vain for such information in the usual treatises. 

Marxist principles are used in evaluating each period. For example, the 
absence of a general system of international law, as opposed to isolated 
aspects, in ancient society is found to be due to the fact that economic de- 
velopment was so limited that the great international links of markets, 
credits, international strife, and codperation had not yet appeared. The 
emphasis during the Middle Ages upon the detailed regulation of war by 
law is found to be due to the fact that under feudalism before the advent of 
commodity-money relationships war was the sole means available to in- 
crease land ownership. Korovin avoids a mistake of which early Soviet 
historians have been accused. He points out that other factors besides 
economic ones bear examination, as, for instance, the psychological factors 
such as the Christian Church end Canon and Roman law. The flowering 
of international law at the end of the feudal period is laid to the appearance 
of capitalism, seeking to advance its development within the confines of 
feudalism, and requiring law ts do so. 

Prussian absolutism is given as an example of all the negative features of 
the end of the feudal period. Iris contrasted with its counterpart in Russia, 
which, although severe, is found to be progressive in the sphere of international 
relationships. Peter I’s manifesto of 1702 extending broad rights to foreigners 
is given as an example of this tendency. Professor D. Kachenovsky’s state- 
ment of 1863 is quoted with approval to the effect that Russia, even in the 
pre-Peter period, had an understanding of international law which was 
quite well defined and very close to the European conception of the time. 

Western readers will find this book tantalizingly short but valuable, not 
only for its account of the Russian development of International Law but 
also because it gives some incwation of what is being taught Soviet diplo- 
mats of the future. The empnasis upon the Russian contribution may be 
startling to some but it is proDably justified by the underemphasis among 
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western scholars in the past. Such an approach is one more bit of evidence 
of the growing Soviet pride in the accomplishments of the Russian people 
and of the feeling which might almost be described as a grievance against the 
west that it has ignored these accomplishments for so long. 

JoHN N. Hazarp 
Columbia University 


O Direito Internacional E A Democracia. By Levi Carneiro. Rio de Ja- 
neiro: A. Coelho Branco Fo.; 1945. Pp. 408. Index. 


This volume contains a collection of essays, studies, and addresses on var- 
ious subjects in the fields of law and international relations by a Brazilian 
jurist. The dates of their writing or delivery range from 1922 to 1945. 
Many of them reveal a broad and detailed familiarity with modern writings, 
especially of Latin American jurists and‘scholars but also those of Europe 
and the United States. Some of the items included deal particularly with 
the-foreign relations of Brazil and reveal a constant desire on the part cf the 
author to promote friendship with Brazil’s neighbors. There are also fre- 
quent references to the orientation of Brazilian foreign policy toward the 
United States, in which connection the distinguished services of Joaquim 
Nabuco are naturally recalled. 

The central core of the book (pages 97 to 110) dealing with present aspects 
of international law is of special interest to the international lawyer. In 
it as well as in some of the preceding addresses, the views of the author 
appear. They may be characterized as inspired hy a forward-looking point 
of view, welcoming such developments in international law as the protection 
of the rights of the individual, and, on the organizational side, the improve- 
ment of international procedures and machinery for the promotion of peace 
based on law. The author sees the current diminution of the concept: of 
sovereignty in the interest of the development of international interde- 
pendence. He recognizes that internal conditions of states are not matters 
of indifference to the international community. He seems to regret that the 
Charter of the United Nations did not make more progress along these lines. 
But he traces with sympathetic approval the development in the Irter- 
American conferences of the restrictions on intervention by any single state 
and welcomes the progress which has been- made toward the processes of 
consultation and joint action. There are interesting sections reviewing 
recent policies and practices as well’as theories concerning the recognition of 
states and governments, including the Tobar and Estrada Doctrines and the 
recently expressed views of Lauterpacht and Fenwick. The author is a 
warm advocate of the Pan-American system and believes that it should not 
be sacrificed in an attempt to build a more general world organization. 

It is not possible within the limits of this review to do justice to all the 
topics covered in this collection, but it may be noted that the reader will 
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find here numerous valuable surveys of the development of Latin-American 
thought in the fields of law and politics. The concluding paper contains a 
most useful analysis of trends ir opinion concerning the codification of pri- ` 
vate international law and the attempts to secure unification of branches of 
private law. Mention should ao be mede of an interesting opinion on the 
question whether criminal proceedings could be brought against the Ecua- . 
dorian Minister of Foreign Relations for signing the treaty of 1942 with Peru 
which brought an end to the ccnflict between those two countries. 
PHIL C. JESSUP 

Of the Board of- Editors 


Human Rights and Fundamentci Freedors in the. Charter of the United Na- 
tions. By Jacob Robinson. New York: Institute of Jewish Affairs; 
: 1946. Pp. iv, 166. Appendixes. Index. $2. 


Some years ago Dr. Robinson attacked the problem of human rights in his 
Minorities in a Free World. In 1935 his fundamental work, Commentaries 
on the Statute and Convention of Flaipeda (Memel) Territory was published in 
two volumes. It was of great 32rvice for the Lithuanian administration in 
developing its government in the territory and port of Klaipeda until 
Hitler took this region from Lithuania in 1989. 

Now Dr. Robinson presents to the American public a new work. Thisisa 
well-crounded commentary in the matter of human rights and fundamental 
freedoms proclaimed in the Unitad Nations Charter. It is very pertinent at 
the present time, especially if werecall the total negation of elementary human 
rights during the recent war in she extermination of Jews, Poles, Lithuani- 
ans, Estonians, Latvians, Ukranians, Balkans, and other peoples by the 
totalitarian regimes. Today the peoples and individuals suffering from op- 
pression have placed their hopes in tke UN. Will they be disappointed? 

The Charter proclaims one of the purposes of UN to be to “‘ Achieve in- 
_ ternational coöperation in promoting and encouraging respect from human 
rights and fundamental freedoms for all without distinction as to race, sex, 
language, or religion.” This prcvision will not, as Dr. Robinson points out, 
assure by itself the realization zf human rights and fundamental freedoms 
for all people. The provision is not made enforceable by any international 
machinery. The responsibility rests with the méamber governments to carry 
it out. Member states are bound to accept and carry out the decisions of 
the Security Council relating to zhe maintenance of peace, but in regard to 
actions of the Assembly and the Economic and Social Council they are merely 
pledged to coöperation, with tha understanding that this coöperation will 
not involve any interference in their domestic affairs. And human rights 
and fundamental freedoms undcubtedly belong to this category, except in 
eases of enforcement measures by the Security Council FONE to the 
maintenance of peace. 
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No doubt, as the author emphasizes, the direct competence of the organs 
of UN in the field of human rights is restricted. It falls within their juris- 
diction to draft generally applicable rules for the conduct of member states 
(either in the form of an international bill of rights or of a treaty, both subject 
to the consent of the members) and to debate, under. certain conditions, the 
behavior of the members in the field of human rights. 

The main value of the work of the United Nations, Dr. Robinson believes, 
will be that for the first time in history the development of human rights will 
be subject to an influence of greater potency than a vague public opinion 
within a given country or beyond, namely, of a powerful international or- 
ganization whose views and decisions cannot be neglected by any state in 
the world. ‘‘Under the United Nations Charter means are at our disposal 
that never before existed for mobilizing the peoples of the world in the cause 
of human rights. We have now to use this opportunity, and to use it at 
full,” said the United States delegate, Edward R. Stettinius. 

‘The inevitable question regarding the future of the evolution of human 
rights under the aegis of UN cannot be divorced from the basic problem of 
the future of UN itself. Only from a strong and effective UN can we expect 
help in the promotion of human rights. Such are the main contentions of 
this small volume. 

Dr. Robinson’s work is a serious scientific study made with the intention 
to help oppressed peoples and minorities and even individuals. 

P | “VLADAS JUODEKIA 
S. Benedict’s College, Atchison, Kansas 


The United Nations Economic and Social Council. By Herman Finer. Bos- 
ton: World Peace Foundation; 1946. Pp. 121. Appendix. $.50. The 
Bill of Social Rights. By Georges Gurvitch. New York: International 
Universities Press; 1945. Pr. 152. Appendixes. $2.00. 


These two small volumes are both concerned with the improvement of the 
social and economic position of mankind. The two approaches are vastly 
different and the content is by no means the same, but both reflect the grow- 
ing insistence upon ‘the necessity for improvement, through law and organ- 
ization, of existing social and economic conditions. Gurvitch, whose visit to 
the United States from France during the war years made his writings in the 
field of sociological jurisprudence more familiar to American readers, is con- 
cerned with the condition of the common man and deals only occasionally 
with the international side of the picture. His book, with its philosophical 
and historical approach, contains a ‘draft, of a Bill of Social Rights to be 
adopted as the domestic law of states and designed to enable social democ- 
racy to supplement political democracy. Like Finer, he believes in inter- 
national economic planning and Gurvitch believes that “Among the differ- 
ent aspects of sovereignty, ecoromic sovereignty has the greatest chance of 
being internationalized.”” His viewpoint should be considered by those 
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interested in human rights who tend to confine their attention to the politi- 
cal sphere. Professor Finer’s bock includes descriptions of the new interna- 
tional machinery which the United Nations are in course of erecting to 
grapple with the world’s economic and social problems. World interde- 
pendence in these fields is a keynote of the book and the conclusion. is 
soundly drawn that the various. international agencies, from ILO through 
International Bank and Fund and FAO to the Economic and Social Council 
itself, must codrdinate their efforts. Like Gurvitch, Finer lays stress on 
freedom of movement of peoples, although his emphasis is more on the gen- 
eral economic position of communities then on the freedom of the individual 
spirit in which Gurvitch is great:y interested. Finer also urges the freeing 
of channels of commerce and suggests the need for still other international 
organizations to aid in the process. Boch authors are concerned with the 
protection of the consumer and the worker more than of the producer but 
Finer is more concerned with the structural and procedural devices which will 
enable the economic and social life of the world to function smoothly. There 
are suggestions for the functioning of both national governments and inter- 
national secretariats which will vell repay eee by those concerned with the 
management of these problems 

Panir C. JESSUP , 
Of the Board of Editors 


International Cartels. By Ervin Hexner. Chapel Hill: University of North 
Carolina Press; 1945. Pp. xiv, 555. Appendixes. Indexes. $6.00. 

National Interest and Internatioral Cartels.. By Charles R. Whittlesey. New 
York: Macmillan Co.; 1946. Pp. vi, 172. Index. $2.50. 

A Cartel Policy for the United lations. Ed. by Corwin D. Edwards. New 
York: Columbia University Frese; 1945. Pp. vi, 124. Index. $1.25. 


These volumes come at a tixe when we are in a position to consider the 
international cartel problem w-th scmewhat greater objectivity and more 
extensive data than was previously possible. What is perhaps more im- 
portant, the end of the war waich smashed so many of the old economic 
forms and concepts, the eclipse of the German cartels (which were in many 
_ respects at the core of the iniernationel cartel problem), and finally an 
apparent disposition on the zart of many nations to recast their inter-, 
national trade policies and practices in a more codperative spirit together 
make it possible to get a fresh start with the cartel problem and to codrdinate 
such action with far-reaching measures in other aspects of world trade. 
The authors of these books ar2.nct novices in the field. Hexner has had 
first-hand experience in Eurocean cartels and has written authoritatively 
on the subject. Whittlesey as previously studied governmental control 
of rubber, and the authors of the Edwards book have all dealt with cartels 
as Officials of the Federal governmant. ; 

Hexner has written a well-cocumented book which should be useful even 
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to those who do not share his approach to the problem. The greater part 
of his volume consists of some one hundred-odd case studies of international 
cartels and texts of important documents relating to cartels; this material, 
together with the indexes of commodities, companies, and authors cited 
help to make it an excellent reference book. In his discussion Hexner 
analyzes the various cartel concepts, offers his own definition, discusses 
the practices and structures of international cartels, and examines govern- 
mental commodity agreements znd government trade restrictions in relation 
to the problem. He argues that there is no evidence that cartels are in 
themselves threats to national and international peace and security. He 
indicates that there has been too little study of the actual operation and 
economic effects of international cartels to warrant generalizations as to the 
undesirability of this form of entrepreneur activity from the economic point 
of view, and he does not accept theoretical considerations as sufficient guides 
to policy. He makes the point that if we abolish cartels outright we do not 
thereby necessarily restore competition and we may deprive ourselves of a 
tool which can be used for socially desirable ends. He freely admits the 
abuses, actual and potential, to which cartels lend themselves, and he pro- 
poses to deal with these by requiring registration of cartels, by revising patent 
legislation, and by international agreements to outlaw. certain canke prac- 
tices, among other measures. 

Whittlesey begins by facing the issue of cartels and a free economy; the 
key to the solution for him is that “either we believe in competition and 
economic democracy or we do not,” which.seems to this reviewer to be an 
oversimplification that is unworthy of the careful thinking which Whittlesey 
offers in some other respects in this book. He deals in turn with the security 
aspect of the question, agreeing generally with Hexner, then with the sup- 
posed necessity for American exporters to enter cartels, which he denies, 
and with patent reform, which he would welcome but which he regards as a 
highly uncertain possibility. After examining various proposals for dealing 
_ with the cartel problem, he presents his own. This involves the creation 
of an international agency of the type of the ILO to study cartels, establish- 
ment of supervisory, informational, and enforcement agencies in the Federal 
government, patent reform, reéxzmination of the Webb-Pomerene Act, and 
legislative application of the Sherman Act philosophy to American business ` 
practice abroad. The reviewer cannot help but feel that this is a somewhat 
uneven book. While a good deal of the discussion is very worthwhile, the 
author’s reasoning is not always clear and there are some apparent in- 
consistencies. ` 

The Edwards book is a collection of lectures delivered at Columbia 
University in 1945 by Corwin D.'Edwards, Theodore J. Kreps, Ben W. 
Lewis, Fritz Machlup, and Robert P. Terrill. Their general thesis is that 
gartels are bad and should be fought by the United States, preferably in 
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concert with other governments. Feaders will find useful information here 
and some carefully developed and interesting reasoning, but it should be 
borne in mind that these pavers do not constitute a comprehensive and 
impartial discussion. The authors have a cause to promote, and they 
tackle the problem in that ligkt. . 
ALEXANDER F., KIBFER 
Washington, D. C. 


American Foreign Policy. B:r Edwin Borchard. Indianapolis: National 
Foundation Press; 1946. Pr. vir, 69. $1.00. 


This volume would be too slendar to des2rve more than passing notice 
if it were not that it bears the name of one of the distinguished international 
lawyers of the United States waose writings in certain technical fields have 
been permanent contributions to tae ae aa of the science of inter- 
national law. 

Judging by its title and by she fact that it appears under the auspices of 
the National Foundation for Education in American Citizenship the reader 
might expect the volume to be an impartial historical survey of American 
Foreign Policy. The expectation is met for half of its brief length. After 
that the story becomes a mere recitel of the well-known isolationist views of 
the author, views so cleverly presented anc so persistently argued in the 
years between the First and Second World Wars that it is difficult to under- 
stand how the National Foundation could have expected the author to change 
his role and become a detached cornmentator of recent developments. In 
any case he has not done so. It isnot merely that he sees more acutely than 
the rest of us the obstacles thal confront us in attempting to establish a new 
international organization; he has no faith in the ideal, no hope in the ulti- 
mate possibility of attaining the cbjective. Hence his statement of the 
three alternatives with which the international organization is faced leaves 
the reader bewildered, none oz the three representing what the proponents 
of the organization sought to extain and non= representing what the United 
States actually agreed to at Saa Francisco. 

It would be a futile task to enumerate one by one the fundamental errors 
in the form: of half-truths that eppear on almost every page of Parts II and 
III of the volume. That on p. 51 is typical, that ‘“‘under the San Francisco 
agreement, neutrality is actuzlly to become a thing of the past.” The 
author still cherishes the illusicns of neutrality in spite of the experience of 
the recent war, and in spite of she atomic bamb which to him is not a chal- 
lenge to international coöperation but merely something “which threatens to 
put a quietus on all further arzument.” International law is limited to a 
relatively minor role in internacional relations and any attempt to extend it 
so as to control the use of force world “play havoc” with such sacred rules 
as non-intervention, recognition, and neutra_ity. 
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Professor Borchard owes it to ‘nis own reputation as a scholar to write a 
fairer story of American foreign policy even from the isolationist point of 
view; and the National Foundation owes it to the public to present something 
more in line with their purpose ct “education in American citizenship.” 

"C. G. Fenwior - 
Of the Board of Editors l 


NOTES 


Law Training in Continental Europe, Its Principles and Public Function. 
By Eric F. Schweinburg. New York: Russell Sage Foundation; 1945. 
Pp. 129. $1.00. This excellent analysis of law training in Europe contains | 
numerous pertinent comments on the comparative and contrasting practices 
in the legal education of the United States. Itis centered upon the Austrian 
system with supplementary comment on France, Germany, and the Soviet 
Union. The point of central interest to those having an academic concern 
with the teaching of internationse| law lies in the discussions of the relative 
place of law and political or social science and of professional and non- . 
professional training in the education of lawyers and government officials. 
The book inspires further reconsideration of the American system of sharp 
differentiation between law and administration and between professional 
training and research. R 


Of ihe Board of Editors 


~/ The Absolute Weapon: Atomic Power and World Order. By Frederizk S. 
Dunn, Bernard Brodie, Arnold Wolfers, Percy E. Corbett, and William T. 
R. Fox. New York: Harcourt. Brace; 1946. Pp. 203. Index.. $2.00. 
Ever since August 6, 1945, there have been frequent appeals addressed to the 
“political scientists” to provide answers to the problems raised by the ad- 
vent of the atomic bomb. The pàysical scientists, clearly appalled by their 
creation, have been especially demanding. It has often seemed that they. 
expect the students of politics to produce magic formulas for world ills with 
a readiness and dispatch which assuredly do not characterize the careful 
physicist or chemist in his laboratory. ' ; 

This volume, produced by the well-known group of distinguished scholars 
in international relations who are members of the Yale Institute of Interna- 
tional Studies, does not attempt to provide the final answer or formula so 
clamorously demanded: Rather it approaches the problem objectively, 
dispassionately, utilizing tools of logic and political sophistication in ways 
which may be compared to that of the physical scientist with his own weights 
and measures and his knowledge of chemical reactions. 

The implications of the atomic bomb for the world are so overwhelmingly 
horrible, its nature so difficult to comprehend, that people are driven to 

. demand simple and immediate means of controlling or preventing its future 
use. Hardly daring to think of the probable results of a large-scale atomic 
war, many are turning in desperation to allegedly new and dangerously 
simplified schemes of “world order.” They call for “revolutionary political 
thinking” in a new technological era. “Experts” with panaceas appear 
every day; they usually are not characterized by great training in political 
science. The passionate amateur has taken the center of the stage in na- 

‘ tional discussions of international affairs. , : 
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The political scientist is urgently aware of the enormous complexity of the 
problems in international relationships which the bomb, probably revolu- 
tionizing warfare, has caused. He will, however, be the last to produce the 
easy, clear, and simple answer. ‘This slim volume is a brilliant example of 
the careful, preliminary prob:ng o? the nature of the problem which is 
fundamental to later attempts to werk out possible solutions. It will prob- 
ably not command the audienze which it deserves; the majority of readers 
are not patient enough to read it. Many will doubtless be baffled by the 
fact that the authors readily dmit their uncertainties. More will throw 
down the book in anger becauce it accepts the international facts of life as 
they are, assumes that they wil not change quickly, and explores the prob- 
lem of the atomic bomb in our present world of national sovereign powers. 

If there be a thesis in the book, it may be paraphrased as follows: in a 
world of nation-states pursuing cbjectives of foreign policy which fre- 
quently conflict, violence must still be assumed in inter-state relations. 
Will this new “absolute weapon” eliminate war by its very existence, can it 
be controlled, or will it be used in one possibly final conflict between Great 
Powers? It is improbable that any Government of any nation (if in 

“possession of its senses,” says Protessor Wolfers), will begin a war which it 
cannot expect to win, or in which ‘t is certain not to gain even limited ob- 
jectives. Itis possible that in the future, especially after nations other than 
the United States have the bomE, knowledge that aggression by atomic 
bombs or any other means will be followed by instant retaliation with 
atomic bombs, will deter any nation from waging aggressive war. Fear of 
retaliation may well be the key to future absence of war. 

This does not obviate the desizability of control schemes, such as the 
United States: Government kas already proposed to the United Nations 
Atomic Energy Commission. ‘‘Control,’”’ however, presents tremendous 
difficulties, quite apart from the basic question as to whether all states will 
actually desire it. The complexities of the problem are analyzed by Mr. 
Fox in the concluding chapter. His close reasoning demands the most 
careful reading; few readers will be satisfied with his treatment. After 
pointing out many seemingly insuperable difficulties he endorses the much- 
discussed Lilienthal Report és a “long step forward.” He goes further than 
that Report and advocates «' “general agreement” providing for automatic 
obligatory retaliation againsi an atomic aggressor. He varies between im- 
plicit acceptance of failure =f possible control measures, probably leaving 
most readers in despair, and s hortatory conclusion which is strange reading 
after the pages which have preceded. 

Inevitably a book which is she work of several authors will vary in quality. 
To this reviewer the chapters by Mr. Brodie on “‘ War in the Atomic Age” 
and “Implications for Military Policy” and the one by Mr. Wolfers on “The 
Atomic Bomb in Soviet-American Relations” would alone make this book 
worthwhile and recommenced reading. The scholar, no matter what his 
special field, should welcome the volume as a whole and these selections in 
particular. Itis a distinguished survey of a frightening problem by scholars 
ge standing. Atomic seient:sts and other tyros in the study of politics 
take note. 


AFPAC, Tokyo 


U nwritten Treaty. ByJ James P. Warburg. New York: Harcourt, Braces. 
Pp. 186. $2.00. The auttor spent the war years as Deputy Director of 
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Propaganda Policy in the Office of War Information; he organized the Lon- 
don Office of OWI and had major responsibility for developing our propa- 
ganda effort in Europe. In this book he somewhat needlessly retells the- 
story of Axis psychological warfare at home and abroad, surveys briefly the 
British effort from 1939 to 1941, and tells something of the confused history 
of American propaganda and information agencies. There is a good analysis 
of the decline of Allied propaganda effectiveness after the climax of the Af- 
rican invasion, together with a brief reference to Soviet psychological war- 
fare. It is unfortunate that less than one third of the book is devoted to the 
presentation of what Mr. Warburg has to contribute in the way of original 
thinking in regard to his main concern, which is psychological disarmament 
and the promotion of mutual understanding and trust among the peoples of 
the world. Briefly, he advocates international agreements to favor the free 
flow of information and to define and outlaw psychological warfare and ag- 
gression; he wants an agreement żo define “harmless” propaganda, and he 
advocates that the United States create a major agency with the right to be 
heard in the Cabinet to work with private agencies in telling our story 
abroad. These are challenging ideas which deserve considerably better 
development than they get in this volume. 
ALEXANDER F. KIEFER 

Alexandria 


Political Reconstruction. By Karl Loewenstein. New York: Macmillan; 
1946. Pp. xii, 498. Index. $4.00. The author assures us in the preface 
of his volume that whoever buys kis book will make a good bargain, for he 
will acquire for his library two or rather three books between the covers_of 
- one. The reviewer, having matched one against the other, is unable to 
decide which is the absolute best buy, since much depends upon the par- 
ticular interest of the reader. But he has chosen Part I dealing with ‘The 
Dogma of. Internal Self-Determination” for himself, and it is worth the 
price, even though it only runs to some 83 pages. 

The book, as the author informs us, ‘‘has one central thesis; namely, that 
the right of every nation to choose the form of government it pleases, now 
enshrined in the Atlantic Charter, is the safest way to World War HI.” 
Stated in that absolute form the thesis is, of course, highly challenging; and 
it embarrasses the reviewer considerably in his efforts to make the necessary 
practical distinctions in the application of the doctrine of ‘‘non-intervention”’ 
in Latin America. Equally absolute is the author’s statement that “ In- 
ternal sovereignty must be destroyed if we are to have a breathing spell of 
one or two generations, let alone a stable and peaceful order.” Does he 
really mean “destroyed,” or merely qualified and limited? 

The opening analysis of the dogma of self-determination is the best 
presentation of the background and development of the principle of non- 
intervention that the reviewer has yet found, particularly in its presentation 
of the different phases through which the principle has passed. It is fol- 
lowed by an equally careful analysis of what is meant by “the form of gov- 
ernment” when we speak of the rigat of each state to form its own. Thé 
author then examines, under the title De Monarchia, Model 1945, what 
monarchy practically means and whether it is to be considered as one of the 
permissible forms of government, the conclusion being reached that “Even 
though permissible as a choice, morarchy is not to be recommended as a 
form of government. .’. . The monarchical principle fits badly into the 
shape of things to come.” a 

Part IV is s study in political scierce, describing how, as a practical mat- 
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ter, nations actually “choose” their form of government through the agen- 
cies of provisional governments, national assemblies, and constitutions; 
end Part V is directed specifically to a constructive solution of the problem 
of political reconstruction in Ecrope. In this last part the author’ explains 
in detail what he believes to be the method and objectives of the “political 
tutelage” to be imposed upon tha deteated nations, and he sets forth boldly 
and without reserves the “democratic imperative,” by which the author 
means the necessity of a democratic government and. respect for human 
rights as.a condition of a stable world order. 

It is difficult to explain how tha author, otherwise so keen an analyst, fails 
. to apply his “democratic imperative” to the Soviet Union. He does not 
appear to be greatly disturbed by the violation of his principles in the case of 
the border states which he deser_bes as, to all intents and purposes, “under 
the political tutelage of Russia.’ Nor is he much troubled by the attitude 
of the Soviet Union towards fundamental human rights, or by the present 
inability of the peoples of the western world to make direct contact with the 
Russian people as distinct from their government. But this is perhaps 
explainable in-part by his assumption that his whole plan depends upon 
“the stability of the alliance besween the Anglo-Saxon nations and Soviet 
Russia,” and in part. by the conditions prevailing in 1944 when the main 
body of the text was written. 

But doubtless the very cruseding spirit that leads an author to write a 
challenging book leads him to cverstress a point here and overlook another 
there. The reader, duly warned, can always make the necessary corrections. 


C. G. FENWICK 
Of the Board of Editors , 


The Future in Perspective. ` By Sigmund Neumann. New York: Putnam; 
1946. Pp. x, 406. Illustrations. Index. $4.00. This ‘‘synthesis of 
contemporary history” contairs in place of an introduction, a long reply 
by the author to a friend in need of an answer as to whether wars can be 
ended and whether history after all has meaning. The author warns against 
over siniplification and asserts tat ‘one guide, if not the most essential one, 
in plotting the future course is to gain a historical perspective, . ... a full 
vista of the past in order to avoy- the dangers of peacemaking in a vacuum.” 
He consequently conceives the‘h:story of the recent decades as a true unit— 
a second Thirty Years’ War. 

He pictures this era as a great classic drama opening with World War I as 
described in the Prologue and then followed by the presentation, based upon 
painstaking research, of five acts: 1) The war after the war period (1919- 
1924); 2) The years of stabilization and reconstruction (1924-1929); 3) 
The mounting crisis (1929-1984); 4) The dictators’ march on the world 
(1934-1939) ; and 5) The Second World War. An epilogue (33 pp.) attempts 
to point at the goal—Peace, tha challenge of our time. . 

The author describes comprekensively yet concisely the many points in- 
yolved in this complex subject matter. Most of the facts are widely known, 
but he restores many of them in 2 chronological presentation of the numerous 
international, national, and personal problems, interweaving vivid portraits 
of the men who made history -n the 20th century, ably supported by im- 
pressive drawings by the world-famous caricaturist, Aloys Derso. 

“World War I brought into bcld rėlief and. open clash the problems which 
had increasingly taken hold of zhe new century,” and in a Prologue, sub- 
divided into three chapters (Kerajevo and Its Causes, A War and Two 
Revolutions, and Versailles A Generation After) the author analyzes the 
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results of the World War I and the treaty terminating it. This great struggle 
did not consist of military campaigns only—“‘it was a great political revolu- 
tion at the same time. War and revolutions became the twins of upheaval, 
which they remained in the following decades.” 

The experiments of peacemaking at Versailles (the first act) and its weak- 
nesses are carefully analyzed. It looked to the peacemakers and their gen- 
eration like the final settlement, “yet it turned out to be merely the prelude 
of a bigger drama, . . . along armistice.” This great drama, forming the 
major portion of ‘this breezily written book, is then developed in five acts 
describing the past in retrospect. _ “The years following the Paris settlement 
were a continuation of the war by other means.” Whether Versailles would 
bring enduring peace depended upon a number of factors and “the clash of 
ri divergent forces decided the first five years of the great truce (1919- 


The realization that the occupation of the Ruhr (1923) and the ensuing 
German “passive resistance” were a failure opened a “new era in world 
. politics.” The second act, reconstruction and stabilization, internally and 
internationally, mainly due to the ideal efforts of three outstanding states- 
-men (Briand, Chamberlain, and Stresemann). Following the strict rules of 
the classic drama, the third act brought into the open all the elements of 
unrest, the great crisis of 1929, with economic depression, political revolution, 
and world-wide disturbances. 

The fourth period covers the bold marches of the dictators on the world. 
To surprise the world with faits accomplis “became the standard strategy 
of modern dictatorships.” The very day that Greater Germany had been 
fully established after the occupation of Austria and the cession of the 
Sudetenland, the Nazis . . . seized upon new concepts that promised fur- 
ther expansion (Lebensraum). “This was the hour of General Haushofer 
and his school of Geopolitik.” Czechoslovakia was gone by the spring of 
1939 and this act opened the Nazi war against the world. The overwhelm- 
ing onslaught of German mechanized troops on Poland in September, 1939, 
opened formally the fifth act: World War IT. 

The distressing period of ‘‘missed opportunities, of indecision and fatal- 
ism, of. appeasement and retreat on the part of the democratic nations in 
face of the unscrupulous, overconfident, and militant aggressor powers” 
had ended. World War II “was turned by the superhuman efforts of the 
United Nations from a tragedy into a drama with a hopeful ending.” The 
author asserts in his epilogue that growing out of the ruins and sacrifices of 
this Second Thirty Years’ War,.the foundations for a new world order are 
laid and he adds that “international law, like any law, can be effectively 
enforced only by reaching down to the individual himself. Only by cutting 
across national sovereignties and by insuring juridical action in order that, in 
. the words of Justice Jackson, ‘those who start war will pay for it personally’ 
—only in such a direct recourse to man can an international bill of rights 
and a peaceful order be initiated.” The goal is a people’s peace. 

CHARLES KRUSZEWSKI 


Chicago 


Central-Eastern Europe, Crucible of World Wars. By Joseph S. Roucek 
and Associates. New York: Prentice Hall, 1946. Pp. xii, 679. Maps. 
Index. $5.00. Professor Roucek deserves much praise for. attempting 
to prepare in collaboration with ten associates this badly needed survey of 
Central-Eastern Europe. As indicated in the subtitle this area is the cruci- 
ble of world wars; both World War I and World War II originated in the 
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region that can roughly be defined as Central-EKastern Europe. ‘ Although 
the sparks of the conflagraticns in that area eventually menaced the very 
existence of the British Empire and even set the United States ablaze, the 
region is terra incognita to Angk-Saxons.’’ More definite knowledge of the 
backgrounds, conditions, and crrent problems of that region is therefore of 
paramount importance and of zreat timeliness, . 

Evil propaganda, often succeaded in misrepresenting conditions prevailing 
in the various countries of the area under consideration and it is the aim 
of this book to dispel many such disillusioning statements and ‘‘to synthesize, 
summarize, and reinterpret aveilable knowledge about the region.” ‘‘The 
aphorism that all reasonable hopes of the future depend upon a sound under- 
standing of the past applies with particulaz force to Central-Eastern Eu- 
rope,” says the editor, and Part I covers. ihe subject of Central-Eastern 
Europe in World History. Tais vivid account attempts to find “the key 
to an understanding of titanic modern struggles in the forces of history which 
have perpetuated a disequilikium in the no man’s land of Central-Hastern 
Europe, where western and ezstern influences in European and Asiatic his- 
tory have remained locked in a stalemate.” 

The territory under discussion, “predestined to endless conflicts by the 
very geography of the area,” comprises the oorderlands of the great national 
states of Western Europe and the Slavic pcwer of Russia. In twelve chap- 
ters, forming Part IT of this harvest of studies, various collaborators bring 
into sharp focus the main tzends involved in the national development of 
each country, beginning with Austria-Hungary and Czechoslovakia and 
followed by other countries up to 1918 namely Russia, the Baltic States 
(Finland, Latvia, Lithuania, Estonia) Poland and the Balkans (Rumania, 
Yugoslavia, Bulgaria, and Albania) and, up to 1920, Greece and Turkey. 

Probably of greater interest and running more closely along the main 
line of interest of studenzs of international law and relations is Part III 
covering ‘‘Central-Eastern Europe in International Relations.(1914-1945),”’ 
a detailed chronological fassual account with added interpretations, com- 
parisons, and conclusions, some of whica may be disputed. Some parts 
could be fuller in presentation but as an overall understanding of this 
cavalcade of fateful years in the tangled relationships of this region the 
account is scholarly and is impressively stated. “The attempts of various 
powers to dominate the region, in the past as well as in the present, and the 
counter-action resulting from opposition to such imperialistic ambitions, 
have been the essence of te international problems there.” 

Thirteen additional charters, constituting Part IV, take up the various 
threads and here Dr. Roucek’s associates describe graphically the develop- 
ments in the countries lisizd above from 1918 (or 1920) down to 1944-45 
(Austria 1918-1938), or, in the case of ths Baltic States, between World War 
I and II. Part V deals w-th the military occupations by Germany and by 
Russia, followed by two 2zaapters on Governments in Exile and Post-War 
Plans for and Economie Protlems of Central-Fastern Europe. The last 
and concluding chapter tzeats of Russian influence over Central-Eastern 
Europe and develops the new pattern of power exercized by Soviet Russia 
in most of that region betind the so-ca‘led “iron curtain.” 

This symposium is a cexded contribution to the essential knowledge of this 
dynamic area in which tha issue is still open: ‘‘ Who is to dominate Central 
Eastern Europe?” 

CHARLES KRUSZEWSKI 
Chicago 


~ 876 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


BOCKS RECEIVED * 


pene eens of Political and Social Science. The Annals. Vol. 246. Making ‘the 
United Nations Work. Philadelphia. The Academy; 1946. Pp. vi, 183. Index. $2.00. 

American Bar Association. General and Trial Practice Series (various subjects). New. 
York: Practicing Law Institute; 1946. 

American Bar Association. Significant Developments in the Law During the War years 
(various subjects). New York: Practicing Law Institute; 1946. 

Anglo-American Committee of Inquiry “Palestine). Report to the United States Government 
and His Majesty’s Government in the United Kingdom. Washington: Government Print- 
ing Office; 1946. Pp. viii, 92. Appendixes. 

Bailey, Thomas A. A History of the American People. New York: Crofts; 1946 Ba ed.). 
Fp. xxvi, 987. Tables. Appendixes. Maps. Cartoons. Index. $4.25. 

Belgium, Kingdom of, Ministry of Justice, War Crimes Commission. War Crimes, Bande. 
Liège: Georges Thone; 1945. Pp. 82. Photographs. 

War Crimes, Forêt, Liège: Georges Thone; 1945. Pp.37. Charts, Photographè. 

War Crimes, Louvain. Liège: Thone; 1946. Pp. 33. Illustrations. 

Bonjo, Edgar. Swiss Neutrality. London: George Allen & Unwin Ltd.; 1946, ` Pp. 138. 
Appendix. ` 6s. 

Castiella, Fernando M. El Problema Irternacional en la M ente del Papa. Madrid: 8. 
Aguirre; 1946. Pp. 77. l 

Chatham House Study Group. British Security. New sues Royal Institute of Inter- 


national Affairs; 1946, Pp. 176. Indez.__$2.50, l 
ndoide, Mikhail V. Russian-American Trade. Galante: Ohio State University; 1946. 


Pp. xi, 160. Index. Appendixes. Takles and Charts. 

Dolivet, Louis. The United Nations. New York: Farrar, Straus; 1946. Pp. 152. Ap- 
pendix, Chart, $1.75. 

Eastman, S. Mack. Canada ai Geneva. ‘Toronto: Ryerson; 1946. Pp. x, 117. Appendix. . 
75¢. 

Garcia~-Amador, F. v. Derecho Y Realicad En La Vida Internacional. Havana: La. 
Mercantil; 1946. Pp. 36. 

Gibberd, Kathleen. Soviet Russia, An I mroduction. London: Royal Institute of Inter- . 
national Affairs; 1946. Pp. 124. Maps. 5s. . | 

Glueck, Sheldon. The Nuremberg Trial and Aggressive War. Foreword by Justice Robert 
E. Jackson. New York: Knopf; 1946. Pp. xvi, 121. Appendixes. $2.00. 

Hill, Martin.’ Economic and Financial Organization of the League of Nations. Washing- 
ton? Carnegie Endowment for International Peace; 1946. Pp. xvi, 168. Index. Annex. 
$2.00. 

International Labor Conference. Twenty-Ninth Session. Montreal: Taterhationsl Labor 
Office; 1946. ` Constitutional Questions. Part 1: Reports of the Conference Delegation 
on. Constitutional Questions. Pp. iv, 197. Appendixes. Part 2: Draft Agreement be- 
tween the United Nations and the International Labour Organization. Pp. 12. 

Isay, Ernst. A Nova Territoriahidade no Direito Internacional Publico e Privado. São 
Paula: Revista dos Tribunels; 1943. Pp. 70. Index. 

Jenkins, Shirley. Our Far Eastern Record: The War Years. New York: Institute of Pa- 
cific Relations; 1946. Pp. 96. 25¢. E 

Karger, Alfredo, and Salgado, Gustavo. El Caso Nestor M. Borja—aspectos en el campo 
del derecho international publico. Quito: Ecuador; 1946. Pp. 32. l 

Klee, Hans. Hugo Grotius and Johannes Selden. Bern: Haupt; 1946. Pp. 70. 

Mantoux, Etienne. The Carthaginian Peace—2r the Economic Consequences of M r. Keynes. 
London: Oxford University Press; 1946. Pp. xx, 210. Index. $4.50. 

Melén, Alexander Czesaw. Le Droit des Gens et le Système du Droit Polonais. Fribourg 
(Suisse): St-Paul; 1945. Pp. 120. 


* Mention here neither assures nor precludes review later. 








`” BODKS RECEIVED l 877 


Métaxas, Jean, Tambacopoulos, Ags, anc Balis, Georges. Discours sur le Code Civil 
Hellénique. Athens: Imprimerie Netionele; 1940. Pp. 31. 

de Moncada, Hugo Cabral. O Asie 'nterno em Direito Internacional Público. Combia: 
Edicao do Autor; 1946. Pp. x, 163. Index. 

Monniot, Pierre. Les Etats-Unis et la Neniralité de 1989 à 1941. Paris: Pédone; 1946. 
Pp. 414. Index. 

Munro, Katharine. France Yesterdc, and Today. London: Royal Institute of Interna- 
tional Affairs; 1945. Pp. 107. Appendizes. 4s. 6d. . 

Munro, William Bennett. The Gore~zment of the United States. New York: Macmillan; 
1946 (5th ed.). Pp. ix, 887. Index. $4.50. l 

Neumann, Sigmund. The Future in Perspzctiwe, New York: Putnam; 1946. Pp. x, 406. 
Illustrations, Index. | 

Niboyet, J. P. Traite de Droit Heenaiional Privé Francais, Vol. ILI. Paris: Sirey; 
1944. Pp. 679. Index. 

de Olano, José Manuel. Board For The Vigilance And Final Disposal Of Enemy Property. 
Buenos Aires: Argentine Ministry Zor Foreign Affairs and Worship; 1946. Pp. 66. Two 
diagrams. 

Rankin, George Claus. .Backgrounc to Indian Law. Cambridge: Cambridge University 
Press; 1946. Pp. 223. Index. £275. 

Saco, José Antonio. La Vagancia Fn Cuba. Havana: Ministerio de Educacion; 1946. 
Pp. 119. . 

St. George, J., and Lawrence, D. A Vrialcn Trial. No place: National Civil Rights Com- 
mittee; 1945. Pp. 503. Append=ses. —Ilustrations. Index. $5.00. 

Schechtman, Joseph B. European Fopulatin: Transfers, 1989-1945. New York: Oxford 
University Press. Pp. xii, 532. Appendixes. Index. $5.00. 

Schmitthoff, Clive M. A Textbook. af the English Conylict of Laws. London: Pitman & 
Sons, Ltd.; 1945, Pp. xlvi, 455. Index. Table of cases. 35s. , 

Schnitzer, Adolf F. De la Diversiié +t de Unification du Droit. Basel: Verlag für Recht 
und Gesellschaft; 1946. Pp. 111. Index. 

Schnitzer, Adolf F. Handbuch des Internationalen Privatrechts. 2 Vols. Basel: Verlag 
für Recht und Gesellschaft; 1944 2d ed.). Pp. xvi, 398. Indexes. Appendixes. Fr. 
54.00. 

Serra, Enrico. D'Aggressione Inie-naizonale. Milan: Hoepli; 1946. Pp. 204. Index. 
L.200. 

Slovak Action Committee. Aide-kémoie sur la Necessité du Plébiscite en Sloéaquie. 

= Paris; 1946. Pp. 40. 

United Nations. Report of the Secrzuary-General on the Work of the Organization. 30 June 
1946. New York: United Natiom: ; 1945. Pp. vi, 66. 

United States, Department of State. Delegation to the Inter-American Conference. 
Report on Problems of War and Fece. Washington: Goyemment Printing Office; 1946. 
Pp. 371. Indexes. $.55. 

United States, Department of State. Foreign Relations of the United States, 1981. Volume 
III: The Far East. Washington Government Printing Office; 1945. Pp. eviii, 1091. 
Index. List of Papers. 

Vedovato, Giuseppe. Note Sul Dirido Diplomatico Della Repubblica Fiorentina: Florence: 
Sansoni; 1946. Pp. 85. Index. Appendix. L.150. 

de Veder, Paul. De la Conclusion ces Traités Internationaux. Brussels: Bruylant; 
1948. Pp. 294. 

White, Leonard D., and others. bew Horizons in Public Administration. Birmingham, 
Alabama: University of Alabame Press; 1945. Pp. vi, 145. Index. $2.00. 


INDEX TO VOLUME 40 


|Abbreviations: BR, Book Review; BN, Book Note; CN, Current Note; Ed, Editorial Com- 
ment; JD, Judicial Decision; LA, Leading Article.] 


Administrative Procedure Act and the State Department. Ed. 784. 
Aerial Legal Experts. International Technical Committee Projects. LA. 280. 
Alberdi. El Pensamiento International de. BR.. 501.. 
American Bar Association. Activities of the Section of International and Comparative 
Law. CN. 630. 
American Council of Learned Societies. Report on meeting CN. 414. 
American Military Government Courts in Germany. CN. 803. 
American Society of International Law. Regional meetings authorized by Executive 
Council. CN. 795. 
Annuaire Suisse de Droit International. BR. 685. . 
Annual Survey of American Law. BR. 684. 
Appeasement, Alternative to. Hd. 394. 
Arab League as a Regional Arrangement. LA. 756. 
Armistices, Two, and a surrender. LA. 148. 
Armstrong, Willis C. BR: Moore. 504. 
Atomic bomb. See Atomic energy. 
Atomic energy: 
Atomic bomb. Ed. 161. 
International Control of the. Hd. 165. 
Atomic Power and world order. BN. 870. 
Aviation: Pending projects of International Technical Committee of Aerial Legal Experts. 
LA. 280. 


Balossini, Cajo Enrico. La Perte de la Qualité de Membre de la Société des Nations. _ BR. 
231. a dh si 
Barber, Willard F. BN; Pan-American Associates. 508. 
Barrett, Roger, W. and Nurick, Lester. Legality of Guerrilla atots Under e. Laws of 
War. LA. 563. 
Basch, Antonin. -A Price for Peace. BN. 242. 
Bernard, L. L. War and Its Causes. BR. 234. 
Bial, Louis C. Vergeltung und Wiedergutmachung i in Deutschland. BR. 222. 
Bindhoff, S. T. The Scheldt Question. BR. 493. 
Bingham, Joseph Walter. The Continental Shelf and the Marginal Belt. CN. 173. 
Boletin da Sociedade Brasileira de Direito Internacional. CN. 408. 
Books received. 250. 509. 694. 876. 
Borchard, Edwin: 
Resources of the Continental Shelf. ZA. 58. 
The Atomic Bomb. fd. 161. i 
The Effect of War on Law. Ed. 620. 
American Foreign Policy. BR. 869. i 
Bourquin, Maurice. Vers une Nouvelle Société des Nations. BR. 501. - 
Brierly, J. L. The Outlook for International Peace. BR. 218. 


880 


INDEX 881 


Briggs, Herbert W.: 
The Leaders’ Agreement of Yalta. Ed. 376. 
The British Year Book of International Law. BR. 584. 
Goodrich and Hambro. BN. 690. 
Brinton, Crane. The United States anc Britain. BN. 691. 
Brinton, Jasper Y. The. Egyptian Mixed Courts and Foreign Armed Forces. Ed. 737. 
British Yearbook of International Law, 1944. BR. 684. 
Brodie, Bernard, and others. The Absolute Weapon: Atomic Power and World Order. 
j BN. 870. 
Brown, Philip Marshall. World Law. Hd. 159. 


Carneiro, Levi. O Direito Internacicnd: E A Democrac:a. BR. 864. 

Catudal, Honoré M. Procedure for Accepting the Optional Clause of the Statute of the 
International Court of Justice. CN. 634, 

Calvo Doctrine. Recent Aspects of, anc the Challenge to International Law. LA. 121. 

Central-Eastern Europe. BN.’ 874. 

Chamberlin, William H. America: Partner in World Rule. BR. 238. 

China. Post-War Markets. BN. 248. : 

Chronicle of International Events. 184. 417. 645. 823. 

Comparative Law. CN. 411. _ 

Studies in Polish and Comparative Law. BR. 494. BN: 504. 

Continental Shelf. Resources. LA. 53. And the Marginal Belt. CN. 173. 

Corwin; Edward 5. The Constitution and World Organization. BR. 2389. 

Cressey, George B. The Basis of Soviet Strength. BN. 245. 

Crusen, Georg. Der Pariser Vertrag Vom 9. November 1920. BR. 492, ° 


Dai, Poelin. BN: Teng. 507. . 
Dart, Dorothy R. Chronicle of International Events. 185. 417. 645. 323. 
Danzig. Paris Treaty, 1920. BHR. 492 
Dennis, William ©. Jackson H. Ralsson. 1857-1945. CN. 182. 
Domke, Martin. Arbitration betweer. the Netherlands aad United States Postal Adminis- 
trations. CN. 817, l 

Dorn, Herbert. Problemas de Post-Guerra ex el Transcurso de los Tiempos. BR. 222. 
Doty, Madeleine Z. The Central Organization Zor a Durable Peace. BN. 505. 
Douglass, Paul F.: 

BR: Peffer. 238. 

BR; Chamberlin. 288, 
Draft Treaties of Peace. Ed. 781. 


Eagleton, Clyde: 
BR: Goodrich and Carroll. 240. 
The Demand for World Government. Fd. 390. 
BR: Whitton (ed.) 499. 
BN: International Labor Offee. Director’s Raport. E04. 
The Jurisdiction of the Security Council over Disputes. . LA. 618. 
BR: Jenks. 688. 
BR: Purves. 689. 
BN: League of Nations, ed. The Mandates System. 390. 
Egyptian Mixed Courts and Foreign Armad Forces. Ed. 787. 
Edwards, Corwin D. <A Cartel Policy for the United Nations. BR. 867. 
Egusquiza, Alfredo M. Algunos Aspectos dela Doctrina d2l Derecho en Kant. BN. 240. 


882 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Fenwick, Charles G.: 
BR: Reeves. 236. 
BR: Borchard. 869. 
BN: Loewenstein. 872. . j 5, 
Fields v. Predionica I Tkanica (1942). JD. 197. 
Finch, George À.: | 
Revue Egyptienne de Droit International. CN. 407. 
James Brown Scott. CN. 630. . 
Inter-American Academy of Comparative and International Law. CN. 819. 
Finch, Wilbur S. Periodical Literature of International Law. 254. 511. 696. 878. 
Finer, Herman. The United Nations Economic and Social Council. BR. 866. 
Fletcher, William G.: 
BN: Strausz-Hupé. 692. 
BN: Brodie. 870. 
Freeman, Alwyn V.: 
Recent Aspects of the Calvo Doctrine and the Challenge to. International Law. LA. 
121. 
General Note on the law of War Booty. CN. 795. 
Fried, J. H, E.; 
Transfer of Civilian Manpower from Occupied Territory. LA. 303. 
The i of Foreign Labor in Germany. BN. 506. 


Geopolitics. BN, 244. 
. Germany: 

American Military Government Courts. CN. 803. 

Legal Status. CN. 811. 

National-Socialist Influence on Private Law. BN. 689. 
Gihl, Torsten. Peace and Security after the Second World War. BR. 2382. 
Gideonse, Harry D. BN: Viekke. 249. 

Goodrich, Leland M. and Carroll, Marie J. Documents on American Foreign Relations. - 
BR. 240. 
Goodrich, Leland M. and Edvard Hambro. Charter of the United Nations: 

Commentary and Documents. BN. 690, 
Graham, Malbone W.: 

Two Armistices and a surrender. LA. 149. 

BR: Moulton and Marlio. 236. 

The Draft Treaties of Peace. Ed.. 781. 

Gross, Leo: 

BR: Balossini. 231. 

BR: Bernard. 234. 

Guatemala v. Great Britain: in re Belice. Ed. 383.. 


Hazard, John N. BR: Korovin. 862, 
Herzfeld, Walter. BR: Wolff. 220. 
Hexner, Ervin: 
The Soviet Union and the International Monetary Fund. CN. 637. 821. 
BR: International Cartels. 867. / 
Hill, Norman. Inter-American Coffee Board. BN. 242. 
Homma, in re. (1946) JD. 480. 
Hudson, Manley O. Twenty-Fourth Year of the World Court. LA. 1. 
Hyde, Charles Cheney. The United States Accepts the Optional Clause. Hd. 778. 


a 


INDEX 


India. International Status. CN. 408. 


Inter-American Academy of Comparative and Internationa. Law. 1947 Session. 


819. 
Inter-American Bar Association. 1947 Conference. CN. 820. 
Inter-American Coffee Board. BN. 242. 
International Administration of European Inland Waterways. LA. 100. 
Bibliography. BN. 242, 
International Assemblies. Multiple Rerresemiation in. LA. 71. 
International Cartels, BR. 867. 
International Court of Justice: 
Procedure for Accepting Optional Clause of Statute. CN. 634. 
United States Accepts Compulsory Jurisdiction. LA. 698. 
International Court of Justice, the Senate, and Matters of Domestic eee 
720. 
United States Accepts the Optional Clause. Hd. ae 
“ As determined by the United States.” Hed. 792. 
International economic relations. Econcmic.Stability in the Fost-War World. BN. 
International economic relations. A-Prizefor Peace. BN. 248. 


International Labor Office. Director’s Raport to the Twenty-Seventh Session. BN. 


International law: 
World Law. Fd. 159. 
Judicial decisions involving. 197. 432. 633. 841. 
Outlook. BR. 218. 
Private. BR. 220. 
Indemnification for property losses. ER. 221. 
Claims, post-war. BR. 222, 
Reparations. BRs, 221, 222, 
International Organization. BR. 227. 
International Conferences. BR. 230. 
Control of Germany and Japan. BR. 236. 
Periodical literature of. 254. 511. 696. 878. 
Jurisdiction over friendly foreign armed forces, LA. 257. 
Due process and. Hd. 398. 
Public, general principles. BR. 491. . 
Manchurian Booty and International Law. LA. 584. 
Study in American Law Schools. Ed. 624. 
French, private. BR. 680. 
American. BR. 681. 
International criminal law. BR. 6 g2 
Second World War and. LA. 742. 
Law of war booty. CN. 795. 
Paris Agreement on Reparation. CN. 813. 
Courts and Tribunals. BR. 860. 
History of. BR. 862. 
BR. 864. 
International Monetary Fund. Sovies Union and the. CN. 637. 
International Organization: 
Multiple representation in international assemblies. LA. ‘1. 
Italian Society for. CN. 178. 
Immunities Act. LA. 332. 
Headquarters of international institutions. BR. 688. 
BR. 501. 


883 


CN. 


LA. 


243. . 


504. 


~N 


884 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


International relations. BN. 245. 
International relations, philosophy of. BR. 
International Secretariat: 
BR. 228. | 
International administration of an. BR.. 689. 
Irizarry y Puente, J. BN: Stock. 691. 
Italian Institute for Legislative Studies. N. 822. 
Itahan Society for International Organization. CN. 178. 
Italy. Allied Military Government and Allied Commission. BN. 505. 


Jenks, Wilfred. Headquarters of international institutions. BR. 688. 
Jessup, Philip C.: 
Has the Supreme Court abdicated one of its Functions? Ed. 168. 
BR: Carneiro. 866. 
BN: Schweinburg. 870. 
Joyce v. Director of Public Prosecutions. JD. "663. i 
Judicial decisions involving questions of international law. 197. 482; 663. 341. 
Juodeika, Vladas. BR: Robinson. i 


Kane, Albert E. The International Status of India. CN. 408. 
Kant, Immanuel. BN. 241. 
Kelsen, Hans. General Theory of Law and State. BR. 495. 
Key-Rasmussen, Essy. BR. 282. 
Khadduri, Majid. The Arab League as a Regional Arrangement. LA.. 756. 
Kiefer, Alexander: i ; 
BR: Hexner. 867. 
BR: Whittlesey. 867. 
BR: Edwards. 867. 
BR: Warburg. 871. 
King, Archibald. Further Developments Concerning J urisdiction over Friendly Foreign 
Armed Forces. LA. 257. 
Komarnicki, W. and others. Studies in Polish and PEE law. BR. 494. 
Korovin, Eugene A.: 
The Second World War and International ee LA. 742, 
Istoriya Mezhdunarodnogo Prava. BR. 862. 
Kraft, Julius. BR: Kelsen. 495. 
Kruszewski, Charles: 
BN: Neumann. 873. 
BN: Roucek. 874. 
Kuhn, Arthur K.: 
Saversizn Immunity Limited to Essential Government pune New York v. United 
States. Hd. 374. 
BR: Paris Conference of 1919. 
BN: Schnitzer. 504. 
BR: Niboyet. 680. 
The Administrative Procedure Act and the State Department. Ed. 784. 
Kunz, Josef L.: 
BR: Pastuhov. 231. . 
BN: Rogers. 242. 
Guatemala vs. Great Britain: in re Belice. Ed. 383. 
BR: Moreno. 501. 
A plea for more study of International law in American law schools. Ed. 624. 
BR: Savelberg. 682. 


INDEX | 885 


BR: Planas-Suarez. 687. 
The legal position of the Secretary General of the United Nations. Ed. 786. 


Laserson, Max M., and Shotwell, James T. Poland and Russia 1919-1945. BN: 247. 
Latchford, Stephen. Pending projects cf the International Technical Committee of Aerial 
Legal Experts, LA. . 280. 

Lauterbach, Richard T. These are the Russians. BN. 247. 
Laves, Walter H. C.: 

BR: Ranshofen Wertheimer. 228. 

and Wilcox, Francis O. The first meeting of the General Assembly. LA. 346. 
Law and state. General theory of. BR. 495. ` 
Law training in Continental Europe. BN. $70. 
Law of war: ai 

Questions of Guerrilla warfare. LA. 534. 

Legality of guerrilla forces under the laws of war. DA. 563. 
League of Nations: 

ed. The Mandates System: Origins, Principles, ETAT BN. 890. 

Loss of membership in. Bh. 231. 
Ledermann, László. Les Précurseurs de Organisation Internationale. BR. 227. 
Lew, Daniel H. Manchurian Booty end international law. LA. 584. i 
Lewis, Edward G. BN: Logan, 250. 
Loewenstein, Kari. Political reconstruction. BN. 872. i 
Logan, Rayford W. The Senate and the Versailles mandate system. BN: 250. 


Manchurian booty and international law. LA. 584. 
Mandates system: 
The Senate and the Versailles mandate system. BN. 250, 
Origins, principles, application. BN. 690. 
Margalith, Haim. The Transmigration cf a law. CN. 411. 
Marlio, Louis, and Moulton, Harold. Tte control of Germany and Japan. BR. 236. 
Martin, Charles E. BN: Patterson, 246, 7 
Mason, John Brown: 
Training American civilian personne: far occupation duties. CN. 180. 
BR: Crusen, 492. 
Allied Military Government and Allied Commission in Italy. BN. 505. 
Military Occupation: 
Personnel training. CN. 180. 
Transfer of civilian manpower. LA. 08. l 
Review of Allied Military Government and Allied Commission in Italy. BN. 505. 
Exploitation of foreign labor by Germary. BN. 506. 
Written in Darkness. BN. 693. 
Moore, Harriet, L. Soviet Far Eastern Policy. BR. 508. 
Moreno, Ruiz Isidoro, Jr. El Pensamient Internacional de Alberdi. BR. 501. 
Moser, Charles K. BN. Tsang. 249. 
Moses, Siegfried. Jewish post-war claims. BR. 222. = i 
Moulton, Harold G. and Marlio, Louis. - The Control of Germany and Japan BR. 236. 
Nadelmann, Kurt H. Local enemy assets and she Paris Agreement on Reparation, CN. 
813. 
Nanking, Treaty, 1942. BN. 507. 
Netherlands. And United States. BN. 249. 
Neumann, Sigmund. The future in perspective: BN. 873. ' i 
Niboyet, J..P. Traité de Droit International Privé Français. Tome III. BR. 680. 


886 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Nobleman, Eli E. American Military Government Courts in Germany. -CN. 303. 
_/Nurick, Lester, and Barrett, Roger W. Legality of Guerrilla Forces Under the Laws of 
War. LA. 563. — 


Pallaczek, Gustav. The United Nations and Specialized Agencies. -LA. 592. 
Pan-American Associates. Yearbook, 1945. BN. 508. 
Pan-Americanism. BR. 687. 
Paris Agreement on Reparation. Local enemy assets.. CN. 818. 
Paris Conference, 1919. Documents on. BR. 498. me 
Pastuhov, Vladimir D. A Guide to the Practice of International Conferences. BR. 230. 
Patterson, Ernest Minor. Our Muddled World. BN. 248. 
Peace movement. Central organization for a durable peace. BN. 505. 
Peffer, Nathaniel. America’s place in the peace. BR. 288. 
Pella, Vespasien V. La Guerre-Crime et les Criminels de Guerre. BR. 682, 
Periodical Literature of international law. 254. 511. 696. 878. 
Pfankuchen, Llewellyn. BN: Brinton. 691. ` 
Planas-Suarez, Simon. La Solidaridad Americana. BR. 687. 
Poland. And Russia. BN. 247. f 
Political reconstruction. BN. 872. 
Potter, Pitman B.: 
BR: Ledermann. 227. 
The alternative to appeasement. Hd. 394. 
Boletin da Sociedade Brasileira de Direito Internacional. CN. 408. 
Meeting of American Council of Learned Societies, 1946. CN. 414. 
BR: Bourquin. 6501. 
BN: Doty. 505. 
Academia de Estudios Internacionales, Colombia. CN. 633. 
BN: Somerhausen. 693. 
“ As determined by the United States”, Hd. 792. 
Regional meetings of A.S.LL. CN. 795. 
Italian Institute for Legislative Studies. CN. 822, 
Power politics. BN. 692. 
Preuss, Lawrence: 
The International Organization Immunities Act. LA. 332. 
The International Court of Justice, the Senate, and Matters of Domestic Jurisdiction. 
LA. 720. 
Prince, Charles. BN: Cressey. 245. 
Propaganda. War and peace. BN. 871. °° o: 
Purves, Chester. International Administration of an International Secretariat. BR. 689. 


Ralston, Jackson H. CN. 182. 

Ranshofen Wertheimer, Egon F. The International Secretariat. BR. 228. 

Reiff, Henry. A Form Book for Standard Treaty Clauses. CN. 640. 

Reisig and Popple v. Associated Jewish Charities of Baltimore etc: 1948. JD, 483. 
CN. 411. 

Reparations. BR. 222. 

Reves, Emery. Anatomy of Peace. BR. 236. 

Revue Egyptienne de Droit International. CN. 407. 

Rex v. Joyce (1945). JD. 210. 

Rheinstrom, H. L’Influence du Régime National-Socialiste sur le Droit Privé Allemand. 
BN. 689. 

Robinson, Jacob: 

BR: Pella. 682. 


INEEX og 887 


BR: Annuaire Suisse de Droit International. 685. 
Human Rights and fundamental freedoms in the Charter of the Unitec. Nations. BR. 
865. 
Robinson, Nehemiah. Indemunificat-ons dnd reparations, BR, 221, 
- Rogers, William C. International Adminisization. BW. 242. 
Roucek, Joseph S.: 
BN: Lauterbach. 247. l 
and others. Central-Eastern Europe, Crucible of World Wars. BN. B74. 
Rousseau, Charles. Principes Généraux du Droit International Public. BR. 491. 
Rycke, Laurence de. BN: Basch. 243. l 


Savelberg, M. M. L. Le Problème du Droit International Américain. ER. 681. 
Scerni, Mario: Italian Society for International Organization. CN. 178. 
Scheldt Question. BR. 493. 
Schering, Ltd. (in Liquidation) v. Stockholms Enskilda Bank Aktiebolag and others. JD. 
841. 
Schiffer, Walter. BN: Rheinstrom. 689. 
Schnitzer, Adolf F. Vergleichende Rechtslehre. BN. 504. 
Schwarzenberger, George. Internazionallaw. BR. 360. 
Schweinburg, Eric F. Law Training in Continental Europe. BR. 870. 
Schwelb, Egon. Legal Status of Germany. CN. 8il. 
Scott, James Brown. Patron of Society. ON. 630. 
State immunity. Ed. 374. 
‘Security. Peace and security after the Second World War. BR. 232. 
Sherwood, Foster H. Komarnicki and others, BR. 494. 
Shotwell, James T., and Laserson, Max M. Poland and Russia 1919-1945. BN. 247. 
Sociedade Brasileira de Direito Internacional. CN. 408. 
Société Suisse de Droit International. Annuaire Suisse de Droit International. BR. -685. 
Sohn, Louis B.: 
Multiple representation in ‘International assemblies. LA. 71. 
BR: Corwin. 239. 
Somerhausen, Anne. Written in Darkness. BN. 693. 
Soviet Russia: 
Basis of Soviet strength. BN. 245. 
Poland and Russia. BN. 247. 
Far Eastern policy, 1981-1945. BR. 593. 
Stock, Leo Francis, Consular relations between United States and Papal States. BN. 691. 
Stowell, Ellery C. BR: Rousseau. 491. 
Strausz-Hupé, Robert. The Balance of Tomorrow. BN. §92. 


Tayler, William Lonsdale.- BN: Fried. 506. 
Teng, Ssu-yu. Chang Hsi and ths Treaty of Nanking. BN. 507. 
Tolten. JD. 856. 
VIrainin, I. P. Questions of guerrilla vane in the law of war. LA. 534. 
Treaty Clauses. Form book for standard. CN. 640. 
Tsang, Chih. China’s post-war markets. BN. 248. 
Turlington, Edgar: 
International control of the atomic bomb. Hd: 165. 
BR: Brierly. 218. 
Recent activities of the Section of International and Comparative Lew of the American 
Bar Association. CN. 630. 
Annual Survey of International Law. BR. 684. 


888 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


. Undén, Osten. Peace and Security after the Second World War. BR. 232. 
United Nations: . 
First Meeting of General Assembly. LA. 346. 
Jurisdiction of the Security Council over Disputes. LA. 513. 
United Nations and Specialized Agencies. LA. 592. 
Legal Position of Secretary General. Ed. 786. 
Charter: Commentary and Documents. BN. 690. 
Human Rightsin Charter. BR. 865. 
-Economic and Social Council. BR. 866. 
United States: | 
Consular relations between the, and the Papal States. BN. 691. 
And Britam. BN. 691. 
Foreign policy. BR. 869. 
United States Army. Public Relations Branch, Allied Commission. Review of Allied 
Military Government and of the Allied Commission in Italy. BN. 505. 
United States Constitution and World Organization. BR. 239. 
United States Department of State. Papers relating to Foreign Relations of United States. 
Paris Peace Conference, 1919. BR. 498. 
United States foreign policy: 
America’s place in the peace. BR. 236. 
America: Partner in world rule. BR. 288, 
America and the Peace, the Second Chance. BR, 499. 
United States Foreign Relations: 
Documents on. July 1948-June 1944. BR. 240. 
Department of State Papers relating to the. Paris Conference, 1919. BR. 498. 
United States Supreme Court. Functions. Ed. 168. 
United States of Mexico et al. v. Schmuck, et al, (1945). JD. 205. 


Vallance, William Roy. Lawyers of the Americas will meet in Lima. CN. 820. 
Vanderbilt, Arthur D. et al. Annual Survey of American Law. BR. 684. 

Van Dyke, Vernon. BN: Weigert-Stefansson. 244. 

Versailles Mandate System. The Senate and the. BN. 250. 

Viekke, B. H. M. The‘Netherlands and the United States. BN. 249. 


War: 

Effect on Law. £d. 620. 

And Its Causes. BR. 234. 

War booty. General Note on Law of. CN. 795. 
Warburg, James P. Unwritten Treaty. BN. 871. 
Waterways: Intérnational administration of European inland. LA. 100. 
Wehle, Louis B.: 

International administration of European Inland Waterways. LA. 100. 

BR: Bindoff. 493. 
Weigert, Hans W. and Stefansson, Vilhjalmur. Compass of the World. BN. 244. 
Weil, Bruno. BR: Bial. Dorn. Moses. Robinson. 222. 
‘Whittlesey, Charles R. National Interest and International Cartels. BR. 867. 
Whitton, John B., ed. The Second Chance: America and the Peace. BR. 499. 
Wilcox, Francis Q.: l 

The United States accepts compulsory jurisdiction. LA. ‘699. 

and Laves, Walter. The Third Meeting of the General Assembly. LA. 346. 
` Wolff, Martin. Private International Law. BR. 220. 
Woolsey, Lester H.: 

BR: Shotwell-Laserson, ` 247. 

BR: Schwarzenberger. 860. 


INDEX 889 


World Court. Twenty-fourth year of the. LA. 1. 
World government: 
Anatomy of Peace. BR. 236. 
Demand for. Kd. 390. 
World law. Ed. 159. 
World polities. 1919-1946. BN. 873. 
Wright, Quincy. Due process and international law. Ed. 398.. 


Yalta. Agreement. Hd. 376. 
Yamashita. Inre. (1946). JD. 432, 


4 


UNITED STATES, FRANCE, UNITED KINGDOM, NETHERLANDS, 
BELGIUM, YUGOSLAVIA, LUXEMBOURG 


FINAL ACT AND ANNEX OF THE PARIS CONFERENCE ON REPARATION * 
January 14, 1946 


CONFERENCE RECOMMENDATION 


The Paris Conference on Reparation, which has met from 9 November 
1945 to 21 December 1945, recommends that zhe Governments represented 
at the Conference should sign in Paris as soon as possible an Agreement on 
Reparation from Germany, on the Establishment of an Inter-Allied Repara- 


‘tion Agency and on the Restitution of Monetary Gold in the terms set forth 
_ below. 


DRAFT AGREEMENT ON REPARATION FROM GERMANY, ON THE ESTABLISHMENT 
OF AN INTER-ALLIED REPARATION AGENCY AND ON THE RESTITUTION OF 
MONETARY GOLD 


The Governments of ALBANIA, The Unirep STATES or Ammrica, AUS- 
TRALIA, BrLeruM, Canapa, Denmark, Eeyrpt, France, The UNITED 
KINGDOM OF Great BRITAIN AND NORTHEEN IRELAND, GREECE, INDIA, 
LUXEMBOURG, Norway, New ZEALANt, Tha NETHERLANDS, CZECHOSLO- 
VAKIA, The Union or Sours Arrica and Yaeosnavia, in order to obtain 
an equitable distribution among themselves of the total assets which, in 
accordance with the provisions of this Agreement and the Provisions agreed 
upon at Potsdam on 1 August 1945 between the Governments of the United 
States of America, the United Kingdom of Great Britain and Northern 
Ireland and the Union of Soviet Socialist Republics, are or may be declared 
to be available as reparation from Germany (hereinafter referred to as 
German reparation), in order to establish an Inter-Allied Reparation Agency, 
and to settle an equitable procedure for the restitution of monetary gold, 

. Have AGREED as follows: 


Part I 
German Reparation 


Article 1. Shares in Reparation. 

A. German reparation (exclusive of the funds to be allocated onde: 
Article 8 of Part I of this Agreement). shall be divided into the following 
categories: 

Category A, which shall include all forms of German reparation except 
those included in Category B, 


* Texts as issued by Cepartment of State, | 
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Category B, which shall include industrial and other capital equipment 
removed from Germany, and merchant ships and inland water transport. ` 

B. Each Signatory Government shall be entitled to the percentage share 
of the total value of Category A and the percentage share of the total 
value of Category B set out for that Government in the Table of Shares 
set forth below: . 


TABLE or SHARES 


Country Category A | Category B 

ADAND e aaa E EE EE E E A T EE .05 .35 
United States of America... occ cece cece ce eee eee eee 28.00 11.80 
AETA hide vce ete ahead pices denen, Rada ENTA "TO .95 
DOAN P EA EE EAT E EE EOE EA 2.70 4.50 
SANG CG d hoard r E Ata e EA Saas 3.50 1.50 
Denmafk = «. o4:kgwnSeandecvan tee en ees Pharoahe aa tea 25 .B5 
T a EE E A oe mE eo E PEE MEA 05 | .20 
France.......... E E at See Satie a cmt ter ewe iei 16.00 22.80 
United King oii ig pie shoe edwod Sedna ea babassw ada 28,00 27,80 
Greece...... sree Rear atest tat eS eh Cece ink anes tos erie 2.70 4.35 
PAI nein eden Boece oie Seapelstan hands cose ticane Ghee ates 2.00 2.90 
PUNO POUT si 5 54:2 yy aa a Sena notated wake eee -15 .40 
Norway eoupo eA a naa ee ee ae EES 1.30 1.90 
New Zea an. 6 dcr a Pe oe os oe oe E E AONE .40 . 60 
IVT CEIEINGS eoan eect iad easel ten eee ante ae ee eae aS 3.90 5.60 
Czechoslovakia............ ba eae Oe Maen, CHRD RAR ORS 3.00 4.30 
Union of South Africa (1)... 0... ce ee ce san es .70 .10 
NUSOR AVN 60421 d ewe baw eae e been ees 6.60 |- 9.60 

Pe) (0: PEE ae ne eee ener ET Pe oe 100.00 100.00 


(1) The government of the Union of South Africa has undertaken to waive its claims to the 
extent necessary to reduce its percentage share of Category B to the figure of 0:1 per cent but 
is entitled, in disposing of German enemy assets within its jurisdiction, to charge the net value 
of such assets against its percentage share of Category A and a percentage share under Category 
B of 0.1 per cent, 


C. Subject to the provisions of paragraph D below, each Signatory 
Government shall be entitled to receive its share of merchant ships deter- 
mined in accordance with Article 5 of Part I of this Agreement, provided 
that its receipts of merchant ships do not exceed in value its share in Cate- 
gory B as a whole. | 

Subject to the provisions of paragraph D below, each Signatory Govern- 
ment shall also be entitled to its Category A percentage share in German 
assets in countries which remained neutral in the war against Germany. 

The distribution among the Signatory Governments of forms of German 
reparation other than merchant ships, inland water transport and German 
assets in countries which remained neutral in the war against Germany 
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shall be‘guided by the principles set forzh in Article 4 of Part I of this Agree- 
ment. 

D. If a Signatory Government receives more than its percentage share 
of certain types of assets in either Cazegory A or Category B, its receipts 
of other types of assets in that Category shall be reduced so as to ensure that 
it shall not receive more than its share in that Category as a whole. 

E. No Signatory Government shall receive more than its percentage 
share of either Category A or Category B as a whole by surrendering any 
part of its percentage share of the other Category, except that with respect 
to German enemy assets within its own jurisdiction, any Signatory Govern- 
ment shall be permitted to charge any 2xcess of such assets over its Category 
A percentage share of total German enemy assets within the jurisdiction 
of the Signatory Governments either so its receipts in Category A or to its 
receipts in Category B or in part to each Category. 

F. The Inter-Allied Reparation Agəncy, to be established in ‘accordance 
with Part II of this Agreement, shall sharge the reparation account of each 
Signatory Government for the German assets within that Government’s 
jurisdiction over a period of five years. The charges at the date of the entry 
into force of this Agreement shall be not less than 20 per cent of the net value 
of such assets (as defined in Article 6 of Part I of this Agreement) as then 
estimated, at the beginning of the second year thereafter not less than 25 
per cent of the balance as then estimated, at the beginning of the third 
year not less than 3314 per cenz of the balance as then estimated, at the 
beginning of the fourth year not less than 50 per cent of the balance as then 
estimated, at the beginning of the fifth year not less than 90 per cent of the 
balance as then estimated, and at the end of the fifth year the entire re- 
mainder of the total amount actually realized. 

(x. The following exceptions so peragraphs D and E above shall apply 
in the case of a Signatory Government whose share in Category B is less 
than its share in Category A: 

(i) Receipts of merchant ships by any such Government shall not reduce 
its percentage share in other types of assets in Category B, except to the 
extent that such receipts exceed the value obtained when that Governments 
Category A percentage is applied to the total value of merchant ships. 

(ii) Any excess of German assets within the jurisdiction of such Govern- 
ment over its Category A perc2ntage share of the total of German assets 
within the jurisdiction of Signatory Governments as a whole shall be charged 
first to the additional share in Category B to which that Government would 
be entitled if its share in Category B were determined by applying its 
Category A percentage to the forms of German reparation in Category B. | 

H. If any Signatory Government renounces its shares or part of its shares 
in German reparation as set out in the above Table of Shares, or if it with- 
draws from. the Inter-Allied Reparation Agency at a time when all. or part 
of its shares in German reparation remain unsatisfied, the shares or part 
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thereof thus renounced or remaining shall be distributed rateably among 
the other Signatory Governments. 


Article 2. Settlement of Claims against Germany. 


A. The Signatory Governments agree among themselves that their ‘re- 
spective shares of reparation, as determined by the present Agreement, 
-~ shall be regarded by each of them as covering all its claims and those of its 
nationals against the former German Government and its Agencies, of a 
governmental or private nature, arising out of the war (which are not other- 
wise provided for), including costs of German occupation, credits acquired 
during occupation on clearing accounts and claims against the Reichskredit- 
kassen. l 

B. The provisions of paragraph A above are without prejudice to: 

(i) The determination at the proper time of the forms, duration or total 
amount of reparation to be made by Germany; 

Gi) The right which each Signatory Government may have wita respect 
to the final settlement of German reparation; and 

Gü) Any political, territorial or other demands which any Signatory 
Government may put forward with respect to the peace settlement with 
Germany. 

C. Notwithstanding anything in the provisions of paragraph A above, the 
present Agreement shall not be considered as affecting: 

(i) The obligation of the appropriate authorities in Germany to secure 
at a future date the discharge of claims against Germany and German na- 
tionals arising out of contracts and other obligations entered into, and rights 
acquired, before the existence of a state of war between Germany and the 
Signatory Government concerned or before the occupation of its territory 
by Germany, whichever was earlier; 

(ii) The claims of Social ee Agencies of the Signatory Govern- ~ 
ments or the claims of their nationals against the Social pupurence Agencies 
of the former German Government; and 

(iii) Banknotes of the Reichsbank snd the Rentenbank, it pdig under- 
stood that their realization shall not have the result of reducing improperly 
the amount of reparation and shall not be effected without the approval 
of the Control Council for Germany. 

D. Notwithstanding the provisions of paragraph A of this Article, the 
Signatory Governments agree that, so far as they are concerned, the Czecho- 
slovak Government will be entitled to draw upon the Giro Account of the 
National Bank of Czechoslovakia at the Reichsbank, should such action be 
decided upon by the Czechoslovak Government and be approved by the 
Control Council for Germany, in connection with the movement from 
Czechoslovakia to Germany of former Czechoslovak nationals. 


Article 3. Waiver of Claims Regarding Property Allocated as Reparation. 
Each of the Signatory Governments agrees that it will not assert, initiate 


OFFICIAL DOCUMENTS 121 


actions in international tribunals in respect of, or give diplomatic support 
to claims on behalf of itself or those persons entitled to its protection against 
any other Signatory Government or its nationals in respect of property 
. received by that.Government as reparaticn with the approval of the Control 
Council for Germany. 


Article 4: General Principles for she Allocation of Industrial and other Capi- 
tal Equipment. 


A. No Signatory Government. shal! request the Aipentien to it as repara- 
tion of any industrial or other 2apital equipment removed from Germany 
except for use in its own territory or for use by its own nationals outside 
its own territory. | 

B. In submitting requests to the Inter-Allied Reparation Agency, the 
Signatory Governments should endezvor to submit comprehensive programs 
of requests for related groups of items, rather than requests for isolated 
items or small groups of items. It is recognised that the work of the Secre- 
tariat of the Agency will be more effective, the more comprehensive the 
programs which Signatory Gov2rnnients submit to it. 

C. In the allocation by the Inter-Allied Reparation Agency of items de- 
clared available for reparation (other than merchant ships, inland water 
transport and German assets in countries which remained neutral in the war 
against Germany), the following general principles shall serve as guides: 

(i) Any item or related group of items in which a claimant country has 
a substantial prewar financiel interest shall be allocated to that country if it 
so desires. Where two or more claimants have such substantial interests 
in a particular item or group of items, the criteria stated below shall guide 
the allocation. 

(ii) If the allocation between competing claimants is not determined by 
paragraph (i), attention shall be given, among other relevant factors, to the 
following considerations: 


(a) The urgency of eazh claimant E E needs for the item or 
items to rehabilitate, recanstruct or restore to full activity the claimant 
country’s economy; 

(b) The extent to whizh the item or items would replace property 
which was destroyed, camaged or looted in the war, or requires replace- 
ment because of excessive wear in war production, and which is im- 
portant to the claimant country’s economy; 

(c) The relation of ths item or items to the general pattern of the 
claimant country’s prewar economic life and to programs for its post- 
war economic adjustment or -levsalopment; 

(d) The requirements of ccuntries whose reparation shares are small 
but which are in need of certain specife items or categories of items. 


(iii) In making allocatiors a reasonable balance shall be maintained 
among the rates at which the reparation shares of the several claimant 
Governments are satisfied, subject to such temporary exceptions as are 
justified by the considerations under parazraph (ii) (a) above. 
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Article 5. General Principles for the Allocation of Merchant Ships and In- 
land Water Transport. 


A. (i) German merchant ships available for distribution as reparation 
among the Signatory Governments shall be distributed among them in 
proportion to the respective over-all losses of merchant shipping, on a gross 
tonnage basis, of the Signatory Governments and their nationals through 
acts of war. It is recognized that transfers of merchant ships by the United 
Kingdom and United States Governments to other Governments are sub- 
ject to such final approvals by the legislatures of the United Kingdom and 
United States of America as may be required. 

(ii) A special committee, composed of representatives of the Signatory 
Governments, shall be appo nied by the Assembly of the Inter-Allied Repa- 
ration Agency to make recommendations concerning the determination of 
such losses and the allocation of German merchant ships available for dis- 
tribution. 

(ii) The value of German merchant ships for reparation accounting pur- 
poses shall be the value determined by the Tripartite Merchant Marine 
Commission in terms of 1938 prices in Germany plus 15 per cent, with an 
allowance for depreciation. 

B. Recognizing that some countries have special need for inland water 
transport, the distribution of inland water transport shall be dealt with by 
a special committee appointed by the Assembly of the Inter-Allied Repara- 
tion Agency in the event that inland water transport becomes available at a 
Tuture time as reparation for the Signatory Governments. The valuation 
of inland water transport will be made on the basis adopted for the valuation 
of merchant, ships or on an equitable basis in relation to that adopted for 
merchant ships. 


EN 6. German External Assets, 


A. Each Signatory Government shall, under such procedures as it may 
choose, hold or dispose of German enemy assets within its jurisdiction i in 
manners designed to preclude their return to German ownership or control 
and shall charge against its reparation share such assets (net of accrued 
taxes, liens, expenses of administration, other in rem charges against specific 
items and legitimate contract claims against the German former owners 
of such assets). 

B. The Signatory Governments shall give to the Inter-Allied Reparation 
Agency all information for which it asks as to the value of such assets and 
the amounts realized from time to time by their liquidation. 

C. German assets in those countries which remained neutral in the war 
against Germany shall be removed from German ownership or control and 
liquidated or disposed of in accordance with the authority of France, the 
United Kingdom and the United States of America, pursuant to arrange- 
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ments to be negotiated with the reutrals ky these countries. The net 
proceeds of liquidation or dispositior.shall be made available to the Inter- 
Allied Reparation Agency for distribution on reparation account. 

D. In applying the provisions of paragraph A above, assets which were 
the property of a country which is a member of the United Nations or its 
nationals who were not nationals of sermany at the time of the occupation 
or annexation of this country by Garmany, or of its entry into war, shall 
not be charged to its reparation account. It is understood that this provi- 
sion in no way prejudges any questions which may arise as regards assets 
which were not the property of a national o: the country concerned at the 
time of the latter’s occupation or annexation by Germany or of its entry 
into war. | 

E. The German enemy assets to be charzed against reparation shares 
shall include assets which are in reality German enemy assets, despite the 
fact that the nominal owner of suck assets is not a German enemy. 

Each Signatory Government shall enact legislation or take other ap- 
propriate steps, if it has not already done so, to render null and void all 
transfers made, after the occupaticn of its territory or its entry into war, 
for the fraudulent purpose of cloaking German enemy interests, and thus 
saving them harmless from the effect of contzol measures regarding German 
enemy interests. 

F. The Assembly of the Inter-Allied Reparation Agency shall set up a 
Committee of Experts in matters of enemy Droperty custodianship in order 
to overcome practical difficulties of law and -nterpretation which may arise. 
The Committee should in particular guard against schemes which might 
result in effecting fictitious or othar transactions designed to favour enemy 
interests, or to reduce improperly the amount of assets which might be 
allocated to reparation. 


Article 7. Captured Supplies. 


The value of supplies and other materials susceptible of civilian use cap- 
tured from the German Armed Forces in areas outside Germany and de- 
livered to Signatory Governments shall be sharged against their reparation 
shares in so far as such supplies and materials have not been or are not in 
the future either paid for or delivered under arrangements precluding any 
charge. It is recognised that trensfers of such supplies and material by 
the United Kingdom and United States Governments to other Governments > 
are subject to such final approval by the lezislature of the United Kingdom 
or the United States of America as may be required. 


Article 8. Allocation of a Reparation Share to N on-repatriable Victims of 
German Action. 


In recognition of the fact thas large nambers of persons have suffered 
heavily at the hands of the Nazis and now stand in dire need of aid to pro- 
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mote their rehabilitation but, will be unable to claim the assistance of any 
Government receiving reparation from Germany, the Governments of the 
United States of America, France, the United Kingdom, Czechoslovakia 
and Yugoslavia, in consultation with the Inter-Governmental Committee 
on Refugees, shall as soon as possible work out in common agreement a plan 
on the following general lines: 

A. A share of reparation consisting of all the non-monetary gold found 
by the Allied Armed Forces in Germany and in addition a sum not exceed- 
ing 25 million dollars shall be allocated for the rehabilitation and resettlement 
of non-repatriable victims of German action. a 

B. The sum of 25 million dollars shall be met from a portion of the pro- 
ceeds of German assets Ap. neutral countries which are available for repa- 
ration. 

C. Governments of neutral countries shall be requested to make available 
for this purpose (in addition to the sum of 25 million dollars) assets in such 
countries of victims of Nazi action who have since died and left no hers. 

. D. The persons eligible for aid under the plan in question shall be re- 
stricted to true victims of Nazi persecution and to their immediate families 
and dependents, in the following classes: 

(i) Refugees from Nazi Germany or Austria who require aid and cannot 
be returned to their countries within a reasonable time because of prevailing 
conditions; 

(ii) "German and Austrian nationals now resident in Germany or Austria 
in exceptional cases in which it is reasonable on grounds of humanity to 
assist such persons to emigrate and providing they emigrate to other coun- 
tries within a reasonable period; 

(111) Nationals of countries formerly occupied by tiie Germans who can- 
not be repatriated or are not in a position to be repatriated within a rea- 
sonable time. In order to concentrate aid on the most needy and deserving 
refugees and to‘exclude persons whose loyalty to the United Nations is or 
was doubtful, aid shall be restricted to nationals or former nationals of previ- 
ously occupied countries who were victims of Nazi concentration camps or 
of concentration camps established by regimes under Nazi influence but not 
including persons who have been confined only in prisoners of war camp3. 

E. The sums made available under paragraphs A and B above shal’ be 
edministered by the Inter-Governmental Committee on Refugees or by a 
United Nations Agency to which appropriate functions of the Inter-Govern- 
mental Committee may in the future be transferred. The sums made availa- 
bie under paragraph C-above shall be administered for the general purposes 
referred to in this Article under a program of administration to be formu- 
lated by the five Governments named above. 

F. The non-monetary gold found in Germany shall be placed at the TA 
posal of the Inter-Governmental Committee on Refugees as soon as a plan 
has been worked out as provided above. 
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G. The Inter-Governmental Committee or: Refugees shall have power 
to carry out the purposes of the fund through appropriate public and private 
field organisations. 

H. The fund shall be used, not for the compensation of individual vic- 
tims, but to further the rehabilitation or resettlement of persons in the eligi- 
ble classes. 

I. Nothing in this Article shall te considered to prejudice the claims 
which individual refugees may have against « future German Government, 
except to the amount of the benefits thet such refugees may have received 
from the sources referred to in paragraphs A and C above. 


Pert II 
Inter-Allied Reparation Agency 
Article 1. “Establishment of the Agency. 


The Governments signatory to the present Agreement hareby establish 
an: Inter-Allied Reparation Agency (hereinafter referred to as the “‘Agency’’). 
Each Government shall appoint a Delegate to the Agency and shall also 
be entitled to appoint an Alternate who, in the absence of the Delegate, 
shall be entitled to exercise all the functions and rights of the Delegate. 


Article 2. Functions of the Agency. 


A. The Agency shall allocate Garman reparation among the Signatory 
Governments in accordance with the provisions of this Agreement and of 
any other agreements from time to time in force among the Signatory 
Governments. For-this purpose, the Agency shall be the medium through 
which the Signatory Governments receiv2 information concerning, and 
express thelr wishes in regard to, items available as reparation. 

B. The Agency shall deal with all questions relating to the restitution to a 
Signatory Government of property situated in one of the Western Zones 
of Germany which may be referred to it by the Commander of that Zone 
(acting on behalf of his Government), in agreement with the claimant Signa- 
tory Government or Governments, without prejudice, however, to the settle- 
ment of such questions by the Signatory Governments concerned either by 
agreement or arbitration. 


Article 3. Internal Organization œ the Agency. 


A. The organs of the Agency shall be the Assembly and the Secretariat. 

B. The Assembly shall consist of the Delegates and shall be presided 
over by the President of the Agenzy. The President of the Agency. shall be 
the Delegate of the Government of France. . 

C. The Secretariat shall be under the direction of a Secretary General, 
assisted. by two Deputy Secretaries General. The Secretary General and 
the two Deputy Secretaries General shall be appointed by the Governments 
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of France, the United States of America and the United Kingdom. The 
Secretariat shall be international in character. It shail act for the Agency 
and not for the individual Signatory Governments. 


Article 4. Functions of the Secretariat. 


The Secretariat shall have the following functions: 
A. To prepare and submit to the ABERDIY programs for the allocation of 
German reparations; 
B. To maintain detailed accounts of assets available for, and of assets , 
distributed as, German reparation; 
C. To prepare and submit to the Assembly the budget of the Agency; 
_D. To perform such other administrative functions as may be required. 


Article 5. Functions of the Assembly. 


Subject to the provisions of Articles 4 and 7 of Part II of this Agreement, 
the Assembly shall allocate German reparation among the Signatory Gov- 
ernments in conformity with the provisions of this Agreement and of any 
other agreements from time to time in force among the Signatory Govern- 
ments. It shall also approve the budget of the Agency and shall perform 
such other functions as are consistent with the provisions of this pereemieny: 


Article 6. Voting in the Assembly. 


Except as otherwise provided in this Agreement, each Delegate shall have 
one vote.. Decisions in the Assembly shall be taken by a majority of the 
votes cast. | 


Article 7. Appeal from Decisions of the Assembly. 


A. When the Assembly has not agreed to a claim presented by a Delegate 
that an item should be allocated to his Government, the Assembly shall, at 
the request of that Delegate and within the time limit prescribed by the 
Assembly, refer the question to arbitration. Such reference shall suspend 
the effect of the decision of the Assembly on that item. 

B. The Delegates of the Governments claiming an item referred to arbitra- 
tion under paragraph A above shall select an Arbitrator from among the 
other Delegates. If agreement cannot be reached upon the selection of an 
Arbitrator, the United States Delegate shall either act as Arbitrator or ap- 
point as Arbitrator another Delegate from among the Delegates whose 
Governments are not claiming the item. If the United States Government 
is one of the claimant Governments, the President of the Agency shall 
appoint as Arbitrator a Delegate whose Government is not a claimant 
Government. 


Article 8. Powers of the Arbitrator. 
When the question of the allocation of any item is referred to arbitration 
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under Article 7 of Part II of this Agreement, tae Arbitrator shall have 
authority to make final allocaticn of she item among the claimant Govern- 
ments. The Arbitrator may, at his discretion, rezer the item to the Secre- 
tariat for further study. He may also, at his discretion, require the Secre- 
tariat to resubmit the item tc the Assembly. i 


Article 9. Expenses. 


A. The salaries and expenses of the Delegetes and of their staffs shall be 
paid by their own Governments. 

B. The common expenses of tne Agency shall be met from the funds of the 
Agency. -For the first two years from the date cf the establishment of the 
Agency, these funds shall be contributed in proportion to the percentage 
shares of the Signatory Governments in Catagory B and thereafter in pro- 
portion to their percentage shares in Category A 

C. Each Signatory Government shall contribute its share in the budget 
of the Agency for each budgatery period (as determined by the Assembly) 
at the beginning of that period, provided that each Government shall, when 
this Agreement is signed on its behalf, contribute a sum equivalent to not 
less than its Category B pereertage share of £50 000 and shall, within three 
months thereafter, contribute the balance oi its share in the budget of the 
Agency for the budgetary period in which shis Agreement is signed on its 
behalf. 

D. All contributions by the Signatory Governments shall be made in 
Belgian francs or such other currency or currencies as the Agency may 
require. 


Article 10. Voting on the Eucget. | 

In considering the budget of the Agency for any budgetary period, the 
vote of each Delegate in the Assembly shall be proportional to the share 
of the budget for that period payable by his Government. 
Article 11. Official Languazes. 

The official languages of the Agency sha] be English and French. 


Article 12. Offices of the Agency. 


The seat of the Agency shall be in Brussels. The Agency shall maintain 
liaison offices in such other places as the Assemily, after obtaining the neces- 
sary consents, may decide. 


Article 13. Withdrawal. 


Any Signatory Government, other than « Government which is responsible 
for the control of a part. af German tecritocy, may withdraw from the 
Agency after written notice to the Secreteriat. 
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Article 14. Amendments and Termination. ` 


This Part IT of the Agreement can be amended or the Agency terminated 
by a decision in the Assembly of the majority of the Delegates voting, pro- 
vided that the Delegates forming the majority represent Governments 
whose shares constitute collectively not less than 80 per. cent of the aggre- 
gate of the percentage shares in Category À. 


Article 15. Legal Capacity, Immunities and Privileges. 


The Agency shall enjoy in the territory of each Signatory Gaverament 
such legal capacity and such privileges, immunities and facilities, as may 
be necessary for the exercise of its functions and the fulfilment of its pur- 
poses. The representatives of the Signatory Governments and the officials 
of the Agency shall enjoy such privileges and immunities as are necessary 
for the independent exercise of their functions in connection with the Agency. 


- Part III 


Restitution of Monetary Gold. 


Single Article. | 


A. All the monetary gold found in Germany by the Allied Forces and fica 
referred to in paragraph G below (including gold coins, except those of 
numismatic or historical value, which shall be restored directly if identifiable) 
shall be pooled for distribution as restitution among the countries participat- 
ing in the pool in proportion to their respective losses of gold through looting 
or by wrongful removal to Germany. 

B. Without prejudice to claims by way of reparation for unrestored gold, 
the portion of monetary gold thus accruing to each country participating in 
the pool shall be accepted by that country in full satisfaction of all claims 
against Germany for restitution of monetary gold. 3 

C. A proporticnal share of the gold shall be allocated to each ae ee con- 
cerned which adheres to this arrangement for the restitution of monetary 
gold and which can establish that a definite amount of monetary gold be- 
longing to it was looted by Germany. or, at any time after March 12th, 1938, 
was wrongfully removed into German territory: 

D. The question of the eventual participation of countries not repre- 
sented at the Conference (other than Germany but including Austria and 
Italy) in the above-mentioned distribution shall be reserved, and the equiva- 
lent of the total shares which these countries would receive, if they were 
eventually admitted to participate, shall be set aside to be disposed of at 
a later date in such manner as may be decided by the Allied Governments 
concerned. . : A 

E. The various countries participating in the pool shall supply to the 
Governments of the United States of America, France and the United King- 
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dom, as the occupying Powers concarned, detailed and verifiable data 
regarding the gold losses suffered thrcugh looting by, or removal tc, Ger- 
many. . 
F. The Governments of the Unitec States-of America, France and the 
United Kingdom shall take appropr-ate steps. within the Zones of Germany 
occupied by them respectively to implement distribution in accordance 
with the foregoing provisions. . 

G. Any monetary gold wich masr be recovered from a third country to 
which it was transferred from Germany shall be distributed in acecrdance 
with this-arrangement for the restitution of monetary Bolt 


Part IV 


Entry into Fcrce and Signature. 


1. Entry into Force. 

This Agreement shall be open for signature on behalf of any Government 
represented at the Paris Conference cn Reparation. As socn as it tas been 
signed on behalf of Governments ccllectively entitled to not less than 80 
‘per cent of the aggregate of shares in Category A of German reparation, it 
shall come into force among such Signatory Governments. The Agree- 
ment shall thereafter be in force among such Governments and thcse Gov- 
ernments on whose behalf it i3 subsequently signed. 


Article 2. Signature. 


The signature of each contracting Government shall be deemed to mean 
that the effect of the present Agreement extends to the colonies and over- 
seas territories of such Government, and to territories under its protection of 
suzerainty or over which it az present exerzises a mandate. 

In witness whereof, the undersizred, du_y authorized bv their r2spective 
Governments, have signed in Paris the present Agreement, in the English 
and French languages, the two texts being equally authentic, in a single 
original, which shall be deposited in the Archives of the Goverament of 
The French Republic, a certified copy cshereof being furnished by that 
Government to each Signatory Government. 

steel, eee eek for the Government of ..............-. 


UNANIMOUS RESOLUTIONS BY THE CONFERENCE 


The Conference has aso unanimously agreed to melde the following 
Resolutions in the Final Acz: 


1. German Assefs in the Neutral Countries.. 
The Conference unanimously resolves shat the countries whick remained 
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neutral in the war against Germany should be prevailed upon by all suitable 
means to recognize the reasons of justice and of international security policy 
- which motivate the Powers exercising supreme authority in Germany and 
the other Powers participating in this Conference in their efforts to extirpate 
the German holdings in the neutral countries. 


2. Gold transferred to the Neutral Countries. 


` The Conference unanimously resolves that, in conformity with the policy 
expressed by the United Nations Declaration Against Axis Acts of Dis- 
possession of January 5th, 1943 and the United Nations Declaration on 
Gold of February 22nd, 1944, the countries which remained neutral in the 
war against Germany be prevailed upon to make available for distribution 
in accordance with Part III of the foregoing Agreement all looted gold trans- 
ferred into their territories from Germany. 


3. Equality of Treatment regarding Compensation for War Damage. 


The Conference unanimously. resolves that, in the administration of re- - 
construction or compensation benefits for war damage to property, the treat- 
ment accorded by each Signatory Government to physical persons who are 
nationals and to legal persons who are nationals of or are owned by nationals 
of any other Signatory Government, so far as they have not been compen- 
sated after the war for the same property under any other form or on any 
other occasion, shall be in principle not less favourable than that which the 
Signatory Government accords to its own nationals. In view of the fact 
that there are many special problems:of reciprocity related to this principle, 
it is recognized that in certain cases the actual implementation of the prin- 
ciple cannot be achieved exoept through special agreements between Signa- 
tory Governments. 


Reference to the Annex to the Final Act. | 


During the course of the Conference, statements were made by certain 
Delegates, in the terms set out in the attached Annex, concerning matters 
not within the competence of the Conference but having a close relation 
with its work.: The Delegates whose Governments ‘are represented on the 
Control Council for Germany undertook to bring those statements to the 
notice of their respective Governments. 

In witness whereof, the undersigned have signed the present Final Act 
of the Paris Conference on Reparation. 

Done in Paris on December 21, 1945, in the English and French languages, 
the two texts being equally authentic, in a single original, which shall be 
‘deposited in the Archives of the Government of the French Republic, certified 
copies thereof, being furnished by that Government to all the Governments 
represented at that Conference. E 
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piel titan east Delegate of zhe 
Government of ................ 

eee ee Delezate of the 
Government of .............44. 


ANNEX 
1. Resolution on the subject oi Restitution. 


The Albanian, Belgian, Czechoslovak, Danish, French, Greek, Indian, 
Luxembourg, Netherlands ani Yugoslav Delagates agree to accept as the 
basis of a restitution policy the following principles: 

(a) The question of the restitution of property -emoved by the Germans 
from the Allied countries must De examined :n aL cases in the light of the 
United Nations Declaration cf Januery 5th, 1943. 

(b) In general, restitution should be confined to identifiable goods which 
(i) existed at the time of oczupation of the country concerned, and were 
removed with or without payment; (E) were produced during the occupation 
and obtained by an act of force. 

(c) In cases where articles removed by tke 2nemy numer be cdentined: 
the claim for replacement should be part of the general reparation claim 
of the country concerned. 

(d) As an exception to the above princizles, objects (including books, 
manuscripts and documents) cf an artistic, historical, scientific (excluding 
equipment of an industrial characcer), educational or religious character 
which have been looted by the enemy occupying Power shall, so far as possi- 
ble, be replaced by equivalent objexts if they are not restored. 

(e) With respect to the restitution of loose goods which were produced 
during the occupation and which aze still in the hands of German concerns 
* or residents of Germany, the burdex of proof of the original ownership of the 
goods shall rest on the claimants and the burden of proof that the goods 
were acquired by a regular contract shall rest on the holders. 

(f) All necessary facilities under the ausp:ces of the Commanders-in-Chief 
of the occupied Zones shal be given to the Allied States to send expert 
missions into Germany to search for looted prcperty and 30 identify, store 
~ and remove it to its country of origin. 

(g) German holders of lcoted property shall 5e compelled to declare it to 
the control authorities; stringent penalties shail be attached to infractions 
of this obligation. 


= 2. Resolution on Reparation from Existing Stacks and Current Production. 


The Delegates of Albanis, Belgium, Czechslovakia, Denmark, Egypt, 
France, Greece, India, Luxembourg, the Netkerlands, ‘Norway and Yugo- 
slavia, 

In view of the decision of tae Crimea Conference that Germany shall make 
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compensation to the greatest possible extent for the losses and suffering 
which she has inflicted on the United Nations, 

Considering that it will not be possible to satisfy the diverse needs of the 
Governments entitled to reparation unless the assets to be allocated are 
sufficiently varied in nature and the methods of allocation are sufficiently 
flexible, 

Express the hope that no -category of economic resources in excess of 
Germany’s requirements as defined in Part JII, article 15 of the Potsdam 
Declaration, due account being taken of attie 19 of the same Part, shall 
in principle be excluded from the assets, the sum total of which should 
serve to meet the reparation claims of the Signatory Governments. 

It thus follows that certain special needs of different countries will not 
be met without recourse, in particular, to German existing stocks, current 
production and services, as well as Soviet reciprocal deliveries under Part IY 
of the Potsdam Declaration. 

It goes without saying that the foregoing shall be without prejudice to the 

necessity of achieving the econcmic disarmament of Germany. 
_ The above-named Delegates would therefore deem it of advantage were 
the Control Council to furnish the Inter-Allied Reparation Agency with 
lists of existing stocks, goods from current production and services, as such 
stocks, goods or services become available as reparation. The Agency 
should, at all times, be in a position to advise the Control Council of the 
special needs of the different Signatory Governments. 


¥ 3. Resolution regarding Property in Germany belonging to United Nations 
or their nationals. 


The Delegates of Albania, Belgium, Czechoslovakia, France, Greece, 
Luxembourg, the Netherlands, Norway and Yugoslavia, taking into ac- 
count the fact that the burden of reparation should fall on the German . 
people, recommend that the following rules be observed regarding the alloca- 

. tion as reparation of property (other than ships) situated in Germany: 

(a) To determine the proportion of German property available as repara- 
tion, account shall be taken of the sum total of property actually consti- 
tuting the German economy, including assets belonging to a United Nation 
or to its nationals, but excluding looted property, which is to be restored. 

(b) In general, property belonging legitimately to a United Nation or to 
its nationals, whether wholly owned or in the form of a shareholding of more 
than 48 percent, shall so far as possible be excluded from the part of Ger- 
man property considered to be available as reparation. 3 

(c) The Control Council shall determine the cases in which minority 
shareholdings of a United Nation or its nationals shall be treated as forming 
part of the property of a German juridical person and therefore having the 
same status as that juridical] person. 

(d) The foregoing provisions do not in any way prejudice the removal 
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or destruction of P controlled by interasts of a United N ation or of its 
nationals when this is necessary for security reasons. 

(e) In eases where an asset which is the legitimate property of one of the 
United Nations or its nationals hes: been allocated as reparation, or de- 
stroyed, particularly in the cases referred to i:n paragraphs b, c, and d above, 
equitable compensation to the extent of the full value of this asset shall 
be granted by the Control Counci. to the United Nation concerned as a 
charge on the German economy. This compensation shall, when possible, 
take the form of a shareholding of equal value in German assets of a similar 
character which have not been allozated as reparation. ` 
- (f) In order to ensure that she property in Germany of persons declared 
by one of the United Nations to be collaborators or traitors shall be taken 
from them, the Control Couneil shall give effect in Germany to legislative 
measures and juridical decisions by courts of the United Nation concerned 
in regard to collaborators or traitors who are nationals of that United 
Nation or were nationals of that United Nation at the date of its occupation 
or annexation by Germany or entry into the war. The Control Council 
- shall give to the Government of such United Nation faciliti ties to take title - 
to and possession of such assets and to dispose of them. + 


4. Resolution on captured War Materiel. 


The Delegates of Albania, Belgium, Denmark, Luxembourg, the Nether- 
lands, Norway, Czechoslovakia and Yugos_avia, taking account of the fact 
that part of the war materiel seizzd by tha Allied Armies in Germany is 
of no use to these Armies buf world, on tke other hand, he of use to other 
Allied countries recommend: 

(a) That, subject to Resolution 1 of ths Annex on the subject of resti- 
tution, war materiel which wes taken in the Western Zones of Germany and 
which has neither been put to any use nor destroyed as being of no valua, 
and which is not needed by the Armies of Occupation or is in excess of their 
requirements, shall be put at the disposal of countries which have a right to 
receive reparation from the Western Zones of Germany, and; 

(b) That the competent authozities shall determine the available types 
and ‘quantities of this materiel and: shall submit lists tc the Inter-Allied 
Reparation Agency, which shall proceed in accordance with the provisions 
of Part II of the above Agre2ment. 


5. Resolution on German Assets in the Julian March and the Dodecanese. 


The Delegates of Greece, the United Kingdom and Yugoslavia (being the 
Delegates of the countries primarily concerned), agree that 

(a) ‘The German assets in Venezia Giulia (Julian March) and in the Dodec- 
anese shall be taken into custody by the military authorities in occupation 
of those parts of the territory which they now occupy, until the territorial 
questions have been decided; anc 
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(b) As soon as a decision.on the territorial ee been reached, the 
` liquidation of the assets shall be undertaken in conformity with the pro- 
visions of Paragraph A of Article 6 of Part I of the foregoing Agreement by 
the countries whose POSE ELEY over the disputed territories has been 
recognized. 


6. Resolution on Costs pointing to Goods Delivered from. Germany as 
Reparation. 


The Delegates of Albania. Australia, Belgium, Canada, Denmark, Egypt, 
France, Greece, India, Luxembourg, Norway; New Zealand, the Netherlards, 
Czechoslovakia and Yugoslavia, recommend that the costs of dismantling, 
packing, transporting, handling, loading. and all other costs of a general 
nature relating to goods to be delivered from Germany as reparation, until 
the goods in question have passed the German frontier, and expenditure 
incurred in Germany for the account of the Inter-Allied Reparation-Agercy 
or of the Delegates of the Agency should, in so far as they are payable in a 
‘currency which is legal tender in Germany, be paid as a charge on the 
Germany economy. 


7. Resolution on the Property of War Criminals. 


The Delegates of Albania, Belgium, France, Luxembourg, Czechoslovakia 
and Yugoslavia express the view that:, 

(a) The legislation in force in Germany against German war criminals 
should provide for the confiscation of ‘the property in Germany | of these, 
criminals, if it does not do so already; ~ 

(b) The property so confiscated, except Sieh as ‘is already available as 
restitution, should be liquidated by the Control Council and the net proceeds 
of the liquidation paid to the Inter-Allied Reparation Agency for division 
according to the principles set out in the foregoing Agreement., 


8. Resolution on Recourse to the International Court of J ustice: 


The Delegates of Albania, Australia, Belgium, Denmark, France, Lux- 
embourg, the Netherlands, Norway, Czechoslovakia and Yugoslavia reg- 
ommend that: 

Subject to the provisions of Article 3 of Part I of the foregoing Agreement, 
the Signatory Governments agree to have recourse to the International Court 
of Justice for the solution of every conflict of law or of competence arisirg 
out of the provisions of the foregoing Agreement which has not been sub- 
mitted by the parties concerned to amicable solution or arbitration. 
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